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TO 

MY PARENTS 



PREFACE 


This casebook is meant to be a companion volume to Dr. Schwarzen- 
berger’s Manual of International Law and has been arranged in 
accordance with his system of international law. I have therefore 
included all the cases marked with an asterisk in tlie ‘ Study Outlines ’ 
in the Manual as being of major importance, but have supplemented 
these with some others mentioned there. 


In the study of international law by the inductive method it is 
necessary that the relevant material should be readily accessible. 
This is particularly so with regard to reports of judicial decisions, 
especially as the official reports are not always easily available, and 
it is here that this volume may render service. For this reason, I have 
not only reproduced the operative parts of the judgments, but also 
the more significant obiter dicta. 


When decisions refer to more than one point of law, I have con¬ 
sidered it advisable not to break up such judgments into the relevant 
portions, but to print them as single documents at the most appropriate 
place and to insert cross-references elsewhere. 

As this casebook is a companion volume to a text-book, I have not 
considered it necessary to include any editorial notes. But to assist 
the student, a note has been added at the beginning of each chapter 
giving the relevant references to the following text-books: — 


Hyde 


International Law as Applied and Interpreted in the United 
States. 3 volumes. (Second Edition, 1945) 


1 Oppenheim International Law. Vol. 1. ^Seventh Edition by H. Lauter- 

pacht, 1948) 

2 Oppenheim International Law, Vol 2. (Sixth Edition—Revised—by 

H. Laulcrpacht, 1944) 

Schwarzenberger A Manual of International Law. (Second Edition, 1950) 


I Schwarzenberger International Law, Vol. 1 : International Law as Applied 
hy International Courts and Tribunals. (Second Edi¬ 
tion, 1949) 


Similarly, I have not included any tables of treaties, for students can 
find these in either of Dr. Schwarzenberger’s books. 

From the moment when the idea of this book was first conceived. 
Dr. Schwarzenberger has given me every encouragement in my task of 
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X Preface 

bringing it to completion. The arduous labour of correcting the 
manuscript and proofs was borne by my friend, Mr. P. N. Russell, B.A. 
To both Dr, Schwarzenberger and Mr. Russell I should like to express 
my gratitude. 

I must also express my thanks to Dr. E. Hambro, the Registrar of 
the International Court of Justice, who has allowed me to use the 
reports of the judgments and advisory opinions of the World Court. 
He has also permitted me to make use of the Reports of International 
Arbitral Awards edited by him. Similarly, I am greatly obliged to 
the Secretary-General of the Permanent Court of Arbitration for 
allowing me to use the reports of the awards of that tribunal. Finally, 
acknowledgments are due to the Incorporated Council of Law 
Reporting and the Proprietors of The All England Law Reports, The 
Law Times Reports and The Times Law Reports for permission to 
publish extracts from their reports; to Messrs. William Hodge and 
Co., Ltd., for allowing me to use their publication of The Peleus Trial 
and to the Director of His Majesty’s Stationery Office for allowing me 
to use material in which there is Crown copyright. 


University College, London. 
September, 1950. 


L. C. Greln. 
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THE FOUNDATIONS OF 
INTERNATIONAL LAW 



Chapter 1 


INTERNATIONAL LAW AND SOCIETY 

1 Hyde, 1-10. Schwarzcnbergcr: Manual, 11. 

1 Oppenheim, 4-22. 1 Schwarzenbcrger, 3-7. 
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Permanent Court of Arbitration 
Norwegian Claims Case 
(1922) No. XVIII 


By Act of Congress, approved June 15, 1917, an order was sent to all 
shipyards in the United States requisitioning all ships over 2,500 
tons, material, contracts, plans and specifications. Due compensation 
was to be made by the United States. 

Contracts for the construction of fifteen ships were made the 
subject of claims by their Norwegian owners against the United States 
Shipping Board. Norway and the United States Governments agreed 
to submit the claims to an arbitral tribunal authorised by the 
compromis to decide the claims in accordance with the principles of 
law and equity. 

At the date of the requisition only two keels had been laid and the 
material for a third delivered. The United States took these over and 
the shipyards were prohibited from doing any work except for the 
United States Government. 

The Tribunal recognised the right of the United States to 
requisition neutral property, but considered that the requisition 
affected the contracts as well as the physical property. It held further 
that there had been undue delay in paying compensation after the 
cessation of the emergency. 

Award 


Per the Tribunal: 

. . . The fifteen claims against the United States are presented by 
the Government of the Kingdom of Norway, which Government, and 
not the individual claimants, ‘ is the sole claimant before this 
Tribunal . 
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The Tribunal is of opinion; 

1. That ... the United States took, both in fact and in law, the 
contracts under which the ships in question were being or were to 
be constructed. 

2. That in fact the claimants were fully and for ever deprived of 
their property and that this amounts to a requisitioning by the exercise 
of the power of eminent domain within the meaning of American 
municipal law. . , . 

The Tribunal is of opinion that, whatever may be said in favour 
of the taking for title of the claimants’ property during the war, there 
was no sufficient reason for keeping these ships after the signature 
of the Versailles Treaty in June, 1919. The reasons which have been 
given afford no legal interest which this International Tribunal could 
recognise as being superior to the rights of private foreign citizens in 
their own property. . . . 

The Parties have disagreed also as regards the question whether 
this Tribunal is bound by the municipal law of the United States, 
regarding the matters, within the jurisdiction of the United States, 
which have come before the Tribunal for its decision. The special 
agreement of June 30, 1921, Article I provides that ‘The Tribunal 
shall examine and decide the aforesaid claims in accordance with the 
principles of law and equity \ The United States, after reviewing the 
diplomatic correspondence whigh led to the adoption of the phrase 
‘ principles of law and equity ’ as the rule for the decision in this 
arbitration, has advanced the contention that the Tribunal should not 
fail to give effect to the municipal law of the United States, regarding 
any matters within the jurisdiction of the United States, which have 
come before the Tribunal for its decision. The Kingdom of Norway, 
on the other hand, has maintained that, in the absence of an express 
agreement to the contrary, arbitration of differences between nations 
is governed by international law, and that no arbitral tribunal is bound 
by the municipal law of any of the States which are Parties to the 
arbitration. 

It seems not necessary to dwell at length upon this difference of 
opinion. Obviously this conflict of opinion is more in the appearance 
than in the reality. This is largely due to the fact that both Parties 
have overlooked certain aspects of the case. This case presents to an 
exceptional degree questions of private law besides questions of 
public law. 

As regards private law this Tribunal has not the power to modify, 
correct or improve the contracts agreed between citizens of the two 
countries, nor to modify their consequences. It may have to resolve 
certain conflicts of private law in the absence of contract. UOrdre 
Public International is obviously not at stake when this Tribunal deals 
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with such contracts. But should the public law of one of the 
Parties seem contrary to international public policy (Ordre Public 
International), an International Tribunal is not bound by the municipal 
law of the States which are Parties to the arbitration. 

That there is misunderstanding between the Parties is also due to 
the use of the words ‘ principles of law and equity ’. It is common 
ground that the United States, as well as Norway, are bound by the 
French text of the Convention pour le Reglement pacifique des 
ConfUts internutionaux of the 18th October, 1907.' Article 73 of this 
Convention provides that: ‘ Le Tribunal est autorisc d determiner sa 
competence en inierpretant le comproniis ainsi que les autres actes et 
documents qui pea vent etre invoques dans la nmtiere, et en appUquant 
les principes du droit.' The word droit is also referred to in Article 37 
of the same convention of 1908: * Larbitrage international a pour 
oh jet le reglenient de litiges emre les Etats par des juges de leur choix 
et sitr la base du respect du droit.* 

As Dr. Lammasch says in his work upon international arbitration,' 
the significance of the words ‘ on the basis of respect for law ’ have 
no other meaning than that ‘ the arbiter shall decide in accordance 
with equity, aequo et hono, when positive rules of law are lacking. 
... If no special principles are prescribed to the arbitrator, he must 
doubtless decide in the first place in accordance with international law 
to be applied from both sources of this science, not only from treaties, 
but also from customary law, and the practice of judges in other 
international courts 

Dr. James Brown Scott, in his Hague Court Reports'' says: ‘In 
the absence of an agreement of the contending countries excluding 
the law of nations, laying down specifically the law to be applied, 
international law is the law of an International Tribunal.’ 

The words ‘ law and equity ’ used in the special agreement of 1921 
cannot be understood here in the traditional sense in w'hich these words 
are used in Anglo-Saxon jurisprudence. The majority of international 
lawyers seem to agree that these words are to be understood to mean 
general principles of justice as distinguished from any particular 
system of jurisprudence or the municipal law of any State. 

It must also be borne in mind that this Tribunal has been instituted 
in a general arbitration convention between the United States and 
Norway, which has expressly provided that: ‘ Differences which may 
arise of a legal nature or relating to the interpretation of principles 
existing between the two contracting Parties, and which it may not 
have been possible to settle by diplomacy, shall ^ be referred to 
arbitration ’ in the way which has been followed in this case. 

‘ Scott, Reports to the Hague Conferences of 1899 and 1907, 1917, p. 292. 
"Die Rechtskraft Intcrnationaler Schiedspn'iche, 1913, p. 37. 

" 1916, p. xxi. 

* Italics by the Tribunal. 
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This Tribunal is therefore a regular legal institution, which 
possesses by consent of the two Parties a compulsory jurisdiction, 
independent of the national courts of the Parties. Both Parties come 
before the Tribunal on a footing of perfect equality. The Tribunal 
cannot ignore the municipal law of the Parties, unless it is contrary to 
the principle of the equality of the Parties, or to the principles of 
justice which arc common to all civilised nations. But the Tribunal is 
not bound by the special rules instituted in any of the two countries 
for the purpose of restricting—^for instance in favour of the Sovereign 
against its own ‘ justiciables ’—the equality between Parties which 
would otherwise be the basis of justice as applied between private 
litigants. 

The Tribunal cannot agree, therefore, with the contention of 
Norway that it should be entirely free to disregard the municipal law 
of the United States, when this has been implicitly accepted by 
Norwegian citizens in their dealings with American citizens, although 
this law may be less favourable to their present claims than the 
municipal laws of certain other civilised countries. 

But the Tribunal cannot agree, on the other hand, with the 
contention of the United States that it should be governed by American 
Statutes whenever the United Stales claim jurisdiction. 

This Tribunal is at liberty to examine if these Statutes are consistent 
with the equality of the two Contracting Parties, with Treaties passed 
by the United States, or with well-establi.shed principles of international 
law, including the customary law and the practice of judges in other 
international courts. 

After careful examination of the Constitution of the United States, 
of the American Jurisprudence quoted by both Parties, and of the 
American legislation passed by Congress . . . , the Tribunal agrees 
with the contention of the United States that there was nothing in this 
emergency legislation, under the special circumstances, that was 
contrary to international law. 

It should be observed, that it is not inconsistent with the United 
States Constitution and Statutes, or with the principles of international 
law and equity, to set aside certain special rules of the United States 
law which do not seem in harmony with the liberal principles of the 
American Constitution. . . . 

The fifth amendment to the Constitution of the United States 
provides: ‘ No person . . . shall be . . . deprived of life, liberty, or 
property without due process of law; nor shall private property be 
taken for public use, without just compensation.’ It is common 
ground that in this respect the public law of the Parties is in complete 
accord with the international public law of all civilised countries. 

The inviolability of the private property of a foreign citizen is a 
question of public policy, and it is for the courts in the United States, 
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as well as in other countries, to settle conflicts that may arise between 
the respect for private property, and the ‘ power of eminent domain 
as is called in the United States the power of a sovereign State to 
expropriate, take or authorise the taking of any property within its 
jurisdiction which may be required for the ‘ public good ’ or for the 
‘ general welfare \ 

The Courts in such cases have to settle three questions: 

1. Whether this is a case of private property being appro¬ 
priated or taken? 

This has to be proved by the claimant. 

2. Whether the ‘ taking ’ is justified by public needs? 

Here the onus prohandi lies upon the Sovereign. 

3. Whether just compensation has been offered or paid in 
due time? 

Here it must be remembered that in the exercise of eminent domain the 
right of friendly alien property must always be fully respected. Those 
who ought not to take property without making just compensation at 
the time or at least without due process of law must pay the penalty 
of their action. 

It is common ground that the word ' properly ’ in the fifth 

Amendment of the American Constitution is treated as a word of 

most general import, and that it is liberally construed and includes 
every so-called ‘ interest' in the thing taken. . . . 

While in some other systems of law the notions derived from the 
proprictas, as propriiHcK are equivalent to ownership, the word 
‘ property ’ in the United Slates Constitution, as in the English and 
American common law system, includes all kinds of ‘ personal 

property all jura in personam, and ‘ choses in action \ . . . 

The United Stales intended to ‘ take ’ and have ‘ taken ’ in fact, the 
contracts under which the fifteen hulls in question were being con¬ 
structed by American shipbuilders in 1917. Fhese contracts were the 
property, or created it, and what the United Stales call ‘physical 
property ’ is only one of the elements or aspects of the ‘ property ’ 
under the municipal law of the United Stales, as well as under the law 
of Norway and other States. It is common ground that, in the absence 
of any treaty, the Norwegian owners of these contracts were protected 
by the fifth amendment of the Constitution of the United Slates against 
any expropriation not necessary for public use, and that they are 
entitled to just compensation if such expropriation occurs. . . . 

Just compensation implies a complete restitution of the status quo 
ante, based, not upon future gains of the United States or other powers, 
but upon the loss of profits of the Norwegian owners as compared with 
other owners of similar properly. . . . 
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Although ‘ restraint of princes ’ may well be invoked in disputes 
between private citizens, it cannot be invoked by the United States 
against the Kingdom of Norway in defence of the claim of Norway. 
International law and justice are based upon the principle of equality 
between States. No State can exercise towards the citizens of another 
civilised State the ‘ power of eminent domain ’ without respecting the 
property of such foreign citizens or without paying just compensation 
as determined by an impartial tribunal, if necessary. . . . 

It has been somewhat difficult to fix the real market value of some 
of these shipbuilding contracts. The value must be assessed aequo 
et bono, . . . with interest from the day on w'hich the compensation 
should have been fully paid. . . . The claimants have asked for com¬ 
pound interest, ... but compound interest has not been granted in 
previous arbitration cases, and the Tribunal is of opinion that the 
claimants have not advanced sufficient reasons why an award of 
compound interest, in this case, should be made. In view of all these 
circumstances, therefore, the Tribunal is of opinion that it is just to 
allow a lump sum to each claimant in respect of interest for a period of 
five years from October 6, 1917. . . . 

(Anderson. American member, dissented.) 


2 

Pi'RMANhNT Court oi* International Jusmc i: 

The S.S. Lotus 

(1927) Series A, No. 10 (see below. No. 48) 


3 

Kino’s Bench Division 

West Rand Central Gold Mining Co., Ltd. v. The King 

[1905] 2 K.B. 391 (see below. No. 8) 


4 

Judicial Committee of the Privy Council 

Chung Chi Cheung v. The King 

[1939] A,C 160 

The appellant, a British subject, was cabin boy on board a Chinese 
armed public ship. While the vessel was in the territorial waters of 
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Hong Kong he shot and killed the captain, also a British subject in 
the service of the Chinese Government. On reaching Hong Kong the 
appellant was taken to hospital by the police. 

Eixtradition proceedings instituted by the Chinese authorities failed 
because of the appellant’s British nationality, and he was released. 
He was at once rearrested and charged with murder ‘ within the waters 
of this colony and was convicted and sentenced to death. 

The question in the appeal was whether the local British Court had 
Jurisdiction to try the appellant, and the Judicial Committee held that 
there was no valid ground to oppose the jurisdiction. 

Judgment 

Per Lord Atkin: 

. . . On the question of jurisdiction two theories have found favour 
with persons professing a knowledge of the principles of international 
law. One is that a public ship of a nation is, or is to be treated by 
other nations as, part of the territory of the nation to which she belongs. 
By this conception will be guided the domestic law of any country in 
whose territorial waters the ship finds herself. There will therefore 
be no jurisdiction in fact in any Court where jurisdiction depends 
upon the act in question, or the party to the proceedings, being done 
or found or resident in the local territory. The other theory is that a 
public ship in foreign waters is not, and is not treated as, territory of 
her own nation. The domestic Courts, in accordance with principles 
of international law, will accord to the ship and its crew and its contents 
certain immunities, some of w'hich are well settled, though others are 
in dispute. In this view, the immunities do not depend upon an 
objective exterritoriality, but on implication of the domestic law. They 
are conditional, and can in any ca.se be waived by the nation to which 
the public ship belongs. 

Fheir Lordships entertain no doubt that the latter is the correct 
conclusion. It more accurately and logically represents the agreements 
of nations which constitute international law, and alone is consistent 
with the paramount necessity, expressed in general terms, for each 
nation to protect itself from internal disorder by trying and punishing 
offenders within its boundaries. It must always be remembered that, 
so far, at any rate, as the Courts of this country are concerned, 
international law has no validity save in so far as its principles are 
accepted and adopted by our own domestic law. There is no external 
power that imposes its rules upon our own code of substantive law or 
procedure. The Courts acknowledge the existence of a body of rules 
which nations accept among themselves. On any judicial issue they 
seek to ascertain what the relevant rule is, and, having found it, they 
will treat it as incorporated into the domestic law, so far as it is not 
inconsistent with rules enacted by statutes or finally declared by their 
tribunals. . . . 
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Their Lordships have no hesitation in rejecting the doctrine of 
exterritoriality expressed in the words of Mr. Oppenheim, which 
regards the public ship ‘as a floating portion of the flag-Slate’.‘ 
However the doctrine of exterritoriality is expressed, it is a fiction, and 
legal fictions have a tendency to pass beyond their appointed bounds 
and to harden into dangerous facts. The truth is that the enunciators 
of the floating island theory have failed to face very obvious 
possibilities that make the doctrine quite impracticable when tested by 
the actualities of life on board ship and ashore. ... If a resident in the 
receiving State visited the public ship and committed theft, and returned 
to shore, is it conceivable that, when he was arrested on shore, and 
shore witnesses were necessary to prove dealings with the stolen goods 
and identify the offender, the local Courts would have no jurisdiction? 
What is the captain of the public ship to do? Can he claim to have 
the local national surrendered to him? He would have no claim to 
the witnesses, or to compel their testimony in advance, or otherwise. 
He naturally would leave the case to the local Courts. But on this 
hypothesis the crime has been committed on a portion of foreign 
territory. The local Court then has no jurisdiction, and this fiction 
dismisses the offender untried and untriable. 

... On this topic, their Lordships agree with the remarks made 
by Professor Brierly in The Law of Nations ": ‘ The term exterri¬ 
toriality ” is commonly used to describe the status of a person or thing 
physically present in a State’s territory, hut wholly or partly withdrawn 
from that State’s jurisdiction by a rule of international law, but for 
many reasons it is an objectionable term. It introduces a fiction, for 
the person or thing is in fact within, and not outside, the territory; it 
implies that jurisdiction and territory always coincide, whereas they 
do so only generally; and it is misleading because we are templed to 
forget that it is only a metaphor, and to deduce untrue legal con¬ 
sequences from it as though it were a literal truth. At most it means 
nothing more than that a person or thing has some immunity from the 
local jurisdiction; it does not help us to determine the only important 
question, namely, how far this immunity extend'^’ 

The true view is that, in accordance with the conventions of inter¬ 
national law, the territorial sovereign grants to foreign sovereigns and 
their envoys, and public ships and the naval forces carried by such 
ships, certain immunities- 

. .. There was no valid objection to the jurisdiction and the appeal 
fails. 


^ International Law, Vol. 1, 5th cd. (1937), para. 450; now see 7th ed. (1948), 
para. 450, p. 764. 




Chapter 2 


THE SOURCES OF INTERNATIONAL LAW 
AND THE LAW-DETERMINING AGENCIES 


1 Hyde, 10-14. Schwarzenberger: Manual, 11-19. 

1 Oppenheim, 23-33. 1 Schwarzenberger, 8-26, 
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Judicial Committee oe the Privy Council 

The Kronprinsessan Margareta 

[1921] 1 A.C. 486 

The Kronprinsessan Margareta was a neutral ship engaged in carrying 
conditional contraband from South American to Swedish ports. The 
Prize Court condemned the goods as they belonged at the date of 
capture to an owner who owned other goods on the same ship w'hich 
were liable to condemnation as having an ultimate enemy destination. 
The appeal questioned the application of the doctrine of infection, 
and whether, in applying that doctrine, effect should be given to the 
rule of prize law that an enemy cannot transfer goods afloat to a 
neutral merely by a documentary transfer. 

The Privy Council dismissed the appeal. 

Judgment 

Per Lord Sumner: 

. . . Their Lordships are fully aware that some Continental jurists 
have criticised the rule of infection adversely, and that Continental 
Prize Courts have not always accepted it, though it has long been 
adopted in the United States and more recently in Japan. They are, 
however, bound by their predecessors, which, consistent as they are, it 
is too late to overrule and impracticable to distinguish. They would 
observe that, valuable as the opinions of learned and distinguished 
writers must always be, as aids to a full and exact comprehension of 
a systematic law of nations. Prize Courts must always attach chief 
importance to the current of decisions, and the more the field is 
covered by decided cases the less becomes the authority of com¬ 
mentators and jurists. The history of the rule is obscure. A reference 
to some of the proclamations in Rymer’s Foedera suggests that it may 
have had its origin in the practice followed by the executive during the 

11 
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seventeenth century in successive wars, and the theories on which 
writers like Zouche, Bynkershoek and Heineccius appear to proceed 
seem rather to have been an effort to find in their erudition some 
ex post facto warrant for an accepted rule than an historical statement 
of the reasons which actually guided those who laid it down. Sir 
William Scott found it well settled, and if he appears to take some 
credit to the Courts for mitigating the harshness of an older time, this 
points rather to the substitution of legal doctrines for executive practice 
than to the exercise of any assumed dispensing power by Courts of 
Prize. 

That the so-called doctrine of infection does not really rest, in 
spite of many passages which suggest it, on the personal culpability 
or complicity of the owner of the goods is shown by the fact that, if 
it were so, excusable ignorance would be an answer, and for this there 
is no authority. The term is as old as the I'reaty of Utrecht, but the 
doctrine is perhaps unfortunately named. From the figure which 
describes the goods as contaminated when seized, the mind passes to 
the analogy of a physical taint, which runs through the entire cargo 
in consequence of its being in one bottom, and begins on shipment or 
at least on sailing. Hence ' once infected always infected ’, is assumed 
to be the rule, and a buyer would get a tainted parcel, even though 
he became owner before seizure, and was recognised as such. This 
is inconsistent with the view that the rule is a penal rule, as it certainly 
has been said to be, but it is argued that the penal effect is only 
accidental and that the real foundation is the belligerent’s right of 
capture, which may arise as soon as the ship gets out to sea. 

‘ Infection ’ has then attached to all the goods afloat in one common 
ownership, and to purge it by a subsequent transaction and transfer 
would be to defeat an accrued belligerent right. 

This reasoning is answered as soon as it is appreciated that 
‘ infection ’ that is, the liability of a particular owner to a derivative 
condemnation of his goods - is not a quality of the goods themselves, 
but is an accident of the owner’s position, when the seizure is made 
and the captor’s right arises. This consideration operates in two ways. 
It fixes the critical moment as the lime of seizure and makes liability 
to condemnation depend on the facts as they are then found to be; 
but it also establishes that by those facts the claimant must stand or 
fall. . . . When once it is found that, at the time of the seizure, the 
same person was owner of goods on board and embarked in the same 
transaction or transit, of which the ulterior destination involved their 
condemnation, and of goods bound for a neutral port without any 
ulterior destination, neither the captor nor the Court is called on to 
investigate his mercantile operations as to these other parcels—an 
inquiry complex and remote, in which the claimant has all the informa¬ 
tion, and the captor all the disadvantage—but these goods also are 
involved in the condemnation. . . . 
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The rule against recognising transfers of enemy goods while at sea, 
if unaccompanied by actual delivery and transfer of possession, is so 
well established and is now so ancient that its authority cannot be 
questioned or its utility impugned for the purposes of a judicial 
determination. . . . 
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INTERNATIONAL AND MUNICIPAL LAW 

1 Hyde, 16-18. Schwarzenberger: Manual 19-21. 

1 Oppenheim, 35-44. 1 Schwarzenberger, 27-35. 


6 

United States—Great Britain, Claims Arbitration 
The Alabama Arbitration 
(1872) Moore, Internatiotial Arbitrations, Vol. 1, p. 653 

(see below. No. 172) 

,/ 

7 ' 

Permanent Court of International Justice 

The Serbian and Brazilian Loans 

(1929) Series A, Nos. 20 and 21 


Various Serbian Loans were issued between 1895 and 1913 for large 
amounts of ‘ francs in gold ’ and ‘ gold francs Many of the bonds 
issued under these loans were held in France. Service of the loans 
had been effected in respect of the French holders in French francs 
at their current value, but from 1924 or 1925 onwards the holders 
began to refuse to accept payment on their coupons on this basis, 
contending that the loan-service should be on a gold basis. The 
French bondholders requested their Government to intervene, and 
diplomatic negotiations ensued. 

The dispute arose because the French Government held that the 
bondholders were justified in seeking payment in gold, while the 
Scrb-Croat-Slovene Government considered itself correct in maintain¬ 
ing that payment was due only in French paper currency. 

The Brazilian Loans Case dealt with a similar problem. 

The Court found that the bondholders were entitled to payment 
in gold francs, each being interpreted as the number of francs 
equivalent to a particular weight of gold. 


Per Curiam : 


Judgment 


. . . The Court feels that it should define, with reference, to the 
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provisions governing its jurisdiction and functions, the task entrusted 
to it by the Special Agreement. 

This is made necessary because of the fact that the jurisdiction 
which the Court is called upon to exercise under the Agreement 
between France and the Serb-Croat-Slovene State, seems at first sight 
to constitute a departure from the principles which the Court, in 
previous judgments, has laid down with regard to the conditions under 
which a State may bring before it cases relating to the private rights 
of its nationals. 

According to Article 14 of the Covenant, the Court is competent to 
hear and determine ‘ any dispute of an international character which 
the Parties thereto submit to it ’; and, according to Article 36 of its 
Statute. ‘ the jurisdiction of the Court comprises all cases which the 
Parties refer to it Having been brought before the Court by a 
Special Agreement between the Government of the French Republic 
and the Government of the Serb-Croat-Slovcne Kingdom, the present 
case appears on this ground to be admissible as far as considerations of 
form are concerned. 

Nevertheless, according to the strict terms of the Special Agree¬ 
ment, the controversy submitted to the Court does not appear as a 
dispute between the two Governments, but as one between the 
Government of the Serb-Croat-Slovene Kingdom and the French 
bondholders of certain Serbian loans: it is this dispute, concerning the 
question on what monetary bases the service of these loans should be 
effected, which the said Government and the Government of the 
French Republic would appear to have submitted to the Court by 
agreement. Now, Article 34 of the Statute expressly provides that 
‘ only States or Members of the League of Nations can be Parlies in 
cases before the Court ’. .. . 

It is however to be noted that the question whether the manner in 
which the Serb-Croat-Slo\ene Government is conducting the service of 
its loans is in accordance with the obligations accepted by it, is no 
longer merely the subject of a controversy between that Government 
and its creditors. When the holders of the Serbian loans, considering 
that their rights were being disregarded, appealed to the French 
Government, the latter intervened on their behalf with the Serb-Croat- 
Slovene Government. Diplomatic negotiations followed: but whatever 
took place during these negotiations, it is common ground that the 
Serb-Croat-Slovene Government did not reject the intervention of the 
French Government, but contended that the service of the loans was 
being effected by it in full conformity with the obligations resulting 
from the contracts. This view however was not shared by the 
Government of the French Republic. As from this point, therefore, 
there exists between the two Governments a difference of opinion 
which, though fundamentally identical with the controversy already 
existing between the Serb-Croat-Slovene Government and its creditors. 
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is distinct therefrom; for it is between the Governments of the Serb- 
Croat-Slovenc Kingdom and that of the French Republic, the latter 
acting in the exercise of its right to protect its nationals. It is this 
difference of opinion between the two Governments and not the 
dispute between the Serb-Croat-Slovene Government and the French 
holders of the loans, which is submitted by the Special Agreement to 
the Court. 

. . . From a general point of view, it must be admitted that the 
true function of the Court is to decide disputes between States or 
Members of the League of Nations on the basis of international law: 
Article 38 of the Statute contains a clear indication to this effect. 

But it would scarcely be accurate to say that only questions of 
international law may form the subject of a decision of the Court. It 
should be recalled in this respect that paragraph 2 of Article 36 of the 
Statute provides that States may recognise as compulsory the 
jurisdiction of the Court in legal disputes concerning ‘ the existence of 
any fact which, if established, would constitute a breach of an inter¬ 
national obligation And Article 13 of the Covenant includes disputes 
of the sort above mentioned ‘ among those which are generally suitable 
for submission io arbitration or judicial settlement Clearly, amongst 
others, disputes concerning pure matters of fact are contemplated, for 
the Stales concerned may agree that the fact to be established would 
constitute a breach of an international obligation; it is unnecessary to 
add that the facts the existence of which the Court has to establish 
may be of any kind. 

Is the case altered if the point at issue between two States is a 
question which must be decided by application of the municipal law 
of a particular country? There are cases— as the Court has already 
had occasion to observe in Judgment No. 8' -in which an action 
cannot be brought before an international tribunal when there are 
legal remedies still open to the individuals concerned. But, apart from 
cases of this kind, and when the two States have agreed to have 
recourse to the Court, the latter’s duty to exercise its jurisdiction 
cannot be affected, in the absence of a clause in the Statute on the 
subject, by the circumstance that the dispute relates to a question of 
municipal law rather than to a pure matter of fact. The very wide 
wording of the first paragraph of Article 36, which refers especially 
to cases which -like the present proccedings—arc brought before the 
Court by Special Agreement, supports this conclusion. 

Article 38 of the Statute cannot be regarded as excluding the 
possibility of the Court’s dealing with disputes which do not require 
the application of international law, seeing that the Statute itself 
expressly provides for this possibility. All that can be said is that 
cases in which the Court must apply international law will, no doubt, 

' Chorzow' Factory {lndenuiity\ (JurKsdiction) (1927), Series A, No. 9. 
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be the more frequent, for it is international law which governs the 
relations between those who may be subject to the Court’s jurisdiction. 

On the one hand, the dispute submitted to the Court is. as has 
been explained, a controversy between France and the Serb-Croat- 
Slovene State, while on the other hand, it relates exclusively to a nexus 
of municipal law between the Serb-Croat-Slovene State as borrower 
and the holders of certain Serbian loans. In these circumstances, the 
question arises whether facts of a character which would determine 
the relations under international law between the two States may 
also have an elTect upon the relations under the municipal law upon 
which the Court, at the request of these States, has to give judgment 
in this case. . . . 

Inlerpretation of the provisions relating to payment 

The first question presented is with respect to the interpretation 
of the loan contracts, that is, whether gold francs or merely French 
francs were promised, and, if the former, the significance of the 
expression ' gold franc ’. 

.. . An examination of the bonds shows that in each case there was 
a promise of payment in gold or gold francs. . . . 

It is argued that there is ambiguity because in other parts of the 
bonds, and in the documents preceding the several issues, mention 
is made of francs without specification of gold. As to this, it is 
sufiicient to say that the mention of francs generally cannot be 
considered as detracting from the force of the specific provision for 
gold francs. The special words, according to elementary principles 
of interpretation, control the general expressions. The bond must be 
taken as a whole, and it cannot be so taken if the stipulation as to gold 
is disregarded. 

As the bonds themselves are not ambiguous, there is no occasion 
for reference to the preliminary documents. . . . 

Significance of the term ‘ gold francs ' 

It is urged that the promise to pay gold francs or what is called 
the ‘ gold clause ’ is without legal significance. It is said that there 
was no international gold franc; that the reference was to money and 
not to gold as merchandise; that the reference must be taken to be to 
French money; and that the French monetary unit was silver and that 
there was no ‘ gold franc ’ as a monetary unit. Hence it is insisted that, 
despite the terms of the engagement, the promise must be constnied as 
one to pay in French currency. 

As it is fundamental that the terms of a contract qualifying the 
promise are not to be rejected as superfluous, and as the definitive use 
of the word ‘gold’ cannot be ignored, the question is: What must 
be deemed to be the significance of that expression? It is conceded 
that it was the intention of the Parties to guard against the fluctuations 
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of the Serbian dinar, and that, in order to procure the loans, it was 
necessary to contract for repayment in foreign money. But, in so 
contracting, the Parties were not content to use simply the word 
‘ franc \ or to contract for payment in French francs, but stipulated 
for ‘gold francs It is quite unreasonable to suppose that they were 
intent on providing for the giving in payment of mere gold specie, or 
gold coins, without reference to a standard of value. The treatment 
of the gold clause as indicating a mere modality of payment, without 
reference to a gold standard of value, would be, not to construe but 
to destroy it. 

. . . (But) there were no gold coins of the denomination required 
for such payments.. . . 

The question, then, is whether there was a standard of value which 
was properly denoted by the term ‘ gold franc . While there was 
no international gold franc, as the franc in each case was established 
by the respective countries, the conception of the franc, and of the 
gold franc, had nevertheless achieved an international character as 
three countries ■ had established a similar monetary unit, with the 
same definition of the gold piece of 20 francs in weight and fineness, 
and this unit had been made the subject of the Convention of the Latin 
Union. The ‘ gold franc ’ thus constituted a well-known standard of 
value to which reference could appropriately be made in loan contracts 
when it was desired to establish a sound and stable basis for repayment. 

But, while the ‘ gold franc ’ was thus an internationally accepted 
standard of value, its definition was to be found in national laws.. . . 

According to this definition ... the gold franc, at the time of the 
bond issues in question, was the twentieth part of a piece of gold 
weighing 6.45161 grammes with a fineness of nine-tenths. . . . 

It is concluded that this was the gold standard of value to which 
the loan contracts referred. 

As this standard of value was adopted by the Parties, it is not 
admissible to assert that the standard should not govern the payments 
because the depreciation in French currency was not foreseen, or, as 
it is insisted, could not be foreseen at the time the contracts were 
made, fhe question is not what the Parties actually foresaw, or could 
foresee, but what means they selected for their protection. To safe¬ 
guard the repayment of the loans, they provided for payment in gold 
value having reference to a recognised standard. . . . Once the gold 
value is fixed, it is its equivalent in money in circulation which 
constitutes the amount which is payable. . . . 

The execution of the loan contracts 

... By the law of June 25, 1928, the French franc was stabilised 
at approximately one-fifth of the value of the gold franc as it stood 


* Belgium, France and Switzerland. 
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prior to the war. During this period of depreciation, payments on the 
Serbian loans in question continued to be made in French paper francs. 

The conduct of the Parties, that is. the acceptance by the bond¬ 
holders of depreciated paper francs, is invoked upon two grounds. The 
first is that this method of executing the contract should be deemed 
to be controlling in determining the intention of the Parties, in 
accordance with the familiar principle applicable to ambiguous 
agreements. . . . But the loan contracts are not ambiguous. . . . They 
are clear and definite. The fact that gold francs were not paid cannot 
be admitted to show that gold francs were not promised. If the 
subsequent conduct of the Parties is to be considered, it must not be 
to ascertain the terms of the loan, but whether the Parties by their 
conduct have altered or impaired their rights. 

In the latter view, the principle known in Anglo-Saxon law as 
estoppel is sought to be applied. . . . On behalf of the bondholders, it 
is urged that there were large numbers of them; that it required lime 
for them to arrange for concerted action; that it was necessary for 
them to interest the French Government in their case; that the French 
Government had to consider the matter and determine whether it 
would proceed to diplomatic negotiations on behalf of the bond¬ 
holders; and that the delay, considering the incidents of governmental 
activity, is not extraordinary and should not lead to a denial of rights 
otherwise established. T his po.sition is not an unreasonable one, and 
when the requirements of the principle of estoppel to establish a loss 
of right are considered, it is quite clear that no sufficient basis has been 
shown for applying the principle in this case. . . . I'hc Serbian debt 
remains as it was originally incurred; the only action taken by the 
debtor Stale has been to pay less than the amount owing under the 
terms of the loan contracts. . . . 

Force majeure 

It cannot be maintained that the war itself, despite its grave 
economic consequences, affected the legal obligations of the contracts 
between the Serbian Government and the French bondholders. The 
economic dislocation caused by the war did not release the debtor 
State, although they may present equities which doubtless will receive 
appropriate consideration in the negotiations and—if resorted to— 
the arbitral determination for which Article II of the Special 
Agreement provides. ... 

The law applicable 

. . . Any contract which is not a contract between vStates in their 
capacity as subjects of international law is based on the municipal 
law of some country. The question as to which this law is forms the 
subject of that branch of law which is at the present day usually 
described as private international law or the doctrine of the conflict 
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of laws. The rules thereof may be common to several States and may 
even be established by international conventions or customs, and in 
the latter case may possess the character of true international law 
governing the relations between States. But apart from this, it has to 
be considered that these rules form part of municipal law. 

The Court, which has before it a dispute involving the question as 
to the law which governs the contractual obligations at issue, can 
determine what this law is only by reference to the actual nature of 
these obligations and to the circumstances attendant upon their 
creation, though it may also take into account the expressed or 
presumed intentions of the Parties. Moreover, this would seem to be 
in accord with the principles of municipal courts in the absence of 
rules of municipal law concerning the settlement of conflicts of law. 

Before proceeding to determine what this law is, it should however 
be observed that it may happen that the law which may be held by the 
Court to be applicable to the obligations in the case, may in particular 
territory be rendered inoperative by a municipal law in this territory 
—that is to say, by legislation enacting a public policy the application 
of which is unavoidable even though the contract has been concluded 
under the auspices of some foreign law. 

Again it should be observed that, even apart from rules of public 
policy, it is quite possible that the same law may not govern all aspects 
of the obligation. The distinction wdiich seems indicated for the 
purposes of this case is more particularly that between the substance 
of the debt and certain methods for the pa\ ment thereof. 

In the first place, the law’ governing the obligations at the time 
at which they were entered into must be determined. In the Court’s 
opinion, this law is Serbian law and not French law, at all events in 
so far as concerns the substance of the debt and the validity of the 
clause defining it. . . . 

Nevertheless, Serbia might have desired to make its loans subject 
to some other law^ whether generally, or in certain respects: if that 
were proved, there would seem to be nothing to prevent it. In this 
case, however, there is no express provision to this effect. . . . 

But the establishment of the fact that the obligations entered 
into do not provide for voluntary subjection to French law as regards 
the substance of the debt does not prevent the currency in which 
payment must or may be made in France from being governed by 
French law^ It is indeed a generally accepted principle that a State is 
entitled to regulate its own currency. The application of the laws of 
such State involves no difficulty so long as it docs not affect the 
substance of the debt to be paid and does not conflict with the law 
governing such debt. . . . 

. . . For the Court itself to undertake its own construction of 
municipal law, leaving on one side existing judicial decisions, with the 



21 


Casb 7] The Serbian and Brazilian Loans 

ensuing danger of contradicting the construction which has been 
placed on such law by the highest national tribunal and which, in its 
results, seems to the Court reasonable, would not be in conformity 
with the task for which the Court has been established and would not 
be compatible with the principles governing the selection of its 
members. It would be a most delicate matter to do so, especially in 
cases concerning public policy—a conception the definition of which 
in any particular country is largely dependent on the opinion prevail¬ 
ing at any particular time in such country itself—and in cases where no 
relevant provisions directly relate to the question at issue. It is 
French legislation, as applied in France, which really constitutes French 
law, and if that law does not prevent the fulfilment of the obligations 
in France in accordance with the stipulations made in the contract, the 
fact that the terms of legislative provisions are capable of a different 
construction is irrelevant. 

In these circumstances the Court will confine itself to observing 
that . . . there is nothing to prevent the creditor claiming in France, 
in the present case, the gold value stipulated for. . . . 

(Dissenting opinions were delivered by Judges de Bu.slamante and 
Pessoa, and Novacovitch, Yugoslav Judge ad hoc,) 

Brazilian Case 

. . . There is a familiar rule for the construction of instruments 
that, where they are found to be ambiguous, they should be taken 
contra proferentem. In this case, as the Brazilian Government by its 
representative assumed responsibility for the prospectus, which this 
representative, who had signed the bonds, had ‘ seen and approved 
it would seem to be proper to construe them in case of doubt contra 
proferentem and to ascribe to them the meaning which they would 
naturally carry to those taking the bonds under prospectus. It can 
hardly be doubted that those taking the bonds on the faith of the 
prospectus would understand that they were receiving gold bonds, 
which would mean bonds payable in gold value both as to principal 
and interest. 

... It follows from the very nature of bearer bonds that the 
substance of the debt, which in principle must be the same in respect 
of all holders, cannot be dependent on the identity of the holder or 
the place where he has acquired his bond. Only the identity of the 
borrower is fixed; in this case it is a sovereign State, which cannot be 
presumed to have made the substance of its debt and the validity of 
the obligations accepted by it in respect thereof, subject to any law 
other than its own. 

It cannot be held that the intention of the borrowing State was 
to render some law other than its own applicable as regards the 
substance of its debt and the validity of the conditions laid down 
in respect thereof, unless there were, if not an express provision to this 
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effect, at all events circumstances which would irrefutably show that 
such was its intention. 

But in the present case there is no express provision. ... 

But though the Court is unable to admit that the intention was 
to make the substance of the debt and the validity of the provisions 
relating to it subject to French law, this does not prevent the currency 
in which payment must or may be made in France from being 
governed by French law. . . . 

. . . The Special Agreement under which this case has been sub¬ 
mitted to the Court contains the following in Article VI: 

In estimating the weight to be attached to any municipal law 
of either country which may be applicable to the dispute, the 
Permanent Court of Inlernaiional Justice shall not be bound by 
the decisions of the respective courts. 

There are two possible interpretations. According to one— 
keeping more strictly to the literal meaning of the words—the Court is 
not to regard itself as legally bound to follow the doctrine of the courts 
of the country the law of which it is applying: it remains however free 
to do so if it considers that its task should be limited to applying the 
municipal law in accordance with the construction placed thereon by 
the national courts. According to another interpretation -which 
might find support more particularly in the fact that questions similar 
to that submitted to the Court had already formed the subject of 
decision in French Courts- the Court's duty would be to disregard 
the doctrine of the municipal courts and itself to determine that 
interpretation of the relevant legislation which seems, in its opinion, 
to be the most reasonable in the present case. 

The Court, in choosing between these two interpretations, must 
adopt that one which is in principle compatible with a proper appre¬ 
ciation of its nature and functions. 

Though bound to apply municipal law when circumstances so 
require, the Court, which is a tribunal of international law, and which, 
in this capacity, is deemed itself to know what this law is, is not obliged 
to know the municipal law' of various countries. All that can be said 
in this respect is that the Court may possibly be obliged to obtain 
knowledge regarding the municipal law which has to be applied. And 
this it must do. either by means of evidence furnished it by the Parties 
or by means of any researches which the Court may think fit to under¬ 
take or cause to be undertaken. 

Once the Court has arrived at the conclusion that it is necessary 
to apply the municipal law of a particular country, there seems no 
doubt that it must .seek to apply it as it would be applied in that 
country. It would not be applying the municipal law of a country if 
it were to apply it in a manner different from that in which that law 
would be applied in the country in which it is in force. 
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It follows that the Court must pay the utmost regard to the 
decisions of the municipal courts of a country, for it is with the aid 
of their jurisprudence that it will be enabled to decide what are the 
rules which, in actual fact, are applied in the country the law of which 
is recognised as applicable in a given case. If the Court were obliged 
to disregard the decisions of municipal courts, the result would be 
that it might in certain circumstances apply rules other than those 
actually applied; this would seem to be contrary to the whole theory 
on which the application of municipal law is based. 

Of course, the Court will endeavour to make a just appreciation of 
the jurisprudence of municipal courts. If this is uncertain or 
divided, it will rest with the Court to select the interpretation which 
it considers most in conformity with the law. But to compel the Court 
to disregard that jurisprudence would not be in conformity with its 
function when applying municipal law. As the Court has already 
observed in the judgment in the case of the Serbian loans, it would be 
a most delicate matter to do so, in a case concerning public policy . . . 
and in a case where no relevant provisions directly relate to the 
question at issue. Such are the reasons according to which the Court 
considers that it must construe Article VI of the Special Agreement 
to mean that, while the Court is authorised to depart from the juris¬ 
prudence of the municipal courts, it remains entirely free to decide 
that there is no ground for attributing to the municipal law a meaning 
other than that attributed to it by that jurisprudence. . . . 

(Judges Bustamante and Pe.ssoa delivered dissenting opinions.) 


8 

King’s Bench Division 

West Rand Central Gold Mining Co., Ltd. v. The King 

[1905] 2 K.B. 391 

The company was an English company working a gold mine in the 
Transvaal. In October, 1899, a quantity of gold belonging to the 
company was seized by officials of the former South African Republic 
in accordance with instructions of the Republican Government. It was 
alleged that, in accordance with the laws of the Republic, the 
Government was under a liability to return the gold or its value. 

As a result of the war which commenced on October 11, 1899, the 
South African Republic was conquered and became part of the British 
dominions. The company sought, unsuccessfully, by petition of right 
to recover the gold or its value from the British Government on the 
ground that by the conquest and annexation it had succeeded to all 
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the rights and duties, property and obligations of the former 
Republican Government. 


Judgment 

Per Lord Alverstone C. J.: 

(Counsel for the applicants) cited passages from various writers on 
international law. In regard to this class of authority it is important 
to remember certain necessary limitations to its value. There is an 
essential difference, as to certainty and definiteness, between municipal 
law and a system or body of rules in regard to international conduct, 
which, so far as it exists at all—and its existence is assumed by the 
phrase ‘ international law ’—rests upon a consensus of civilised States, 
not expressed in any code or pact, nor possessing, in case of dispute, 
any authorised or authoritative interpreter: and capable, indeed, of 
proof, in the absence of some express international agreement, only by 
evidence of usage to be obtained from the actions of nations in similar 
cases in the course of their history. It is obvious that, in respect of 
many questions that may arise, there will be room for difference of 
opinion as to whether such a consensus could be sliown to exist. 
Perhaps it is in regard to the extra-territorial privileges of ambassadors, 
and in regard to the system of limits as to territorial waters, that it is 
least open to doubt or question.’ The views expressed by learned 
writers on international law have done in the past, and will do in the 
future, valuable service in helping to create the opinion by which the 
range of the consensus of civilised nations is enlarged. But in many 
instances their pronouncements must be regarded rather as the 
embodiments of their views as to what ought to be, from an ethical 
standpoint, the conduct of nations inter se, than the enunciation of a 
rule or practice so universally approved or assented to as to be fairly 
termed, even in the qualified sense in which that word can be under¬ 
stood in reference to the relations between independent political 
communities, ‘ law ’. The reference which these writers not in¬ 
frequently make to stipulations in particular treaties as acceptable 
evidence of international law is as little convincing as the attempt, not 
unknown to our Courts, to establish a trade custom which is binding 
without being stated, by adducing evidence of express stipulations to 
be found in a number of particular contracts. 

Before however dealing with the specific passages in the writings 
of jurists upon which the suppliants rely, we desire to consider the 
proposition, that by international law the conquering country is bound 
to fulfil the obligations of the conquered, upon principle; and upon 
principle we think it cannot be sustained. When maldng peace the 
conquering Sovereign can make any conditions he thinks fit respecting 

^ With respect to the extent of territorial waters, this is doubtful, to say the 
least. See, for example. Replies of Governments to League Questionnaire 
on Territorial Waters, League publication C.74, M.39, 1929, V. 
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the financial obligations of the conquered country, and it is entirely 
at his option to what extent he will adopt them. It is a case in which 
the only law is that of military force.... It was suggested that although 
the Sovereign when making peace may limit the obligations to be taken 
over, if he does not do so they are all taken over, and no subsequent 
limitation can be put upon them. What possible reason can be 
assigned for such a distinction? Much inquiry may be necessary 
before it can be ascertained under what circumstances the liabilities 
were incurred, and what debts should in foro conscientiev be assumed. 
There must also be many contractual liabilities of the conquered State 
of the very existence of which the superior Power can know nothing, 
and as to which persons having claims upon the nation about to be 
vanquished would, if the doctrine contended for were correct, have 
every temptation to concealment- others, again, which no man in his 
senses would think of taking over. . . . We can well understand that, 
if by public proclamation or by convention the ccniquering country 
has promised something that is inconsistent with the repudiation of 
particular liabilities, good faith should prevent such repudiation. We 
can see no reason at all why silence should be supposed to be 
equivalent to a promise of universal novation of existing contracts 
with the Government of the conquered State. It was suggested that a 
distinction might be drawn between obligations incurred for the 
purpose of waging war with the conquering country and those incurred 
for general State expenditure. What municipal tribunal could 
determine, according to the laws of evidence to be observed by that 
tribunal, how particular sums had been expended, whether borrowed 
before or during the war? . . . 

'rurniiig now to the text-writers, we may observe that the proposi¬ 
tion we have put forward that the conqueror may impose what terms 
he thinks fit in respect of the obligations of the conquered territory, 
and that he alone must be the judge in such a matter, is clearly 
recognised by Grolius.' For the assertion that a line is to be drawn 
at the moment of annexation, and that the conquering Sovereign has 
no right at any later stage to say what obligations he will or will not 
assume, we venture to think that there is no authority whatever. A 
doctrine was at one time urged by some of the older writers that to 
the extent of the assets taken over by the conqueror he ought to satisfy 
the debts of the conquered State. It is, in our opinion, a mere 
expression of the ethical views of the writers; but the proposition now 
contended for is a vast extension even of that doctrine. It has been 
urged that in numerous cases, both of peace and of cession of terri¬ 
tories, special provision has been made for the discharge of obligations 
by the country accepting the cession or getting the upper hand in war; 
but, as we have already pointed out, conditions the result of express 

* War and Peace. 1625, bk. iii, chap. 8, s. 4, and Notes to Barbcyrac’s ed., 1724, 
vol. ii, p. 632. 
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mutual consent between two nations afford no support to the argument 
that obligations not expressly provided for are to follow the course, 
by no means uniform, taken by such treaties. . .. But whatever may be 
the view taken of the opinions of these writers, they are. in our 
judgment, inconsistent with the law as recognised for many years in the 
English Courts; and it is sufficient for us to cite the language of Lord 
Mansfield in Campbell v. //«// ’ in a passage the authority of which 
has, so far as we know, never been called in question: ‘ It is left by the 
Constitution to the King’s authority to grant or refuse a capitulation. 
... If he receives the inhabitants under his protection and grants them 
their property he has a pow'er to fix such terms and conditions as he 
thinks proper. He is entrusted w'ith making the treaty of peace; he 
may yield up the conquest or retain it upon what terms he pleases. 
These powers no man ever disputed, neither has it hitherto been 
controverted that the King might change part or the whole of the law 
or political form of government of a conquered dominion.' 

. . . The second proposition urged, that international law forms 
part of the law of Iingland, requires a w'ord of explanation and 
comment. It is quite true that w^hatever has recei\ed the common 
consent of civilised nations must have received the assent of our 
country, and that to w'hich we have assented along w-ith other nations 
in general may properly be called international law, and as such will 
be acknowledged and applied by our municipal tribunals w'hen 
legitimate occasion arises for those tribunals to decide questions to 
which doctrines of international law may be relevant. But any doctrine 
so invoked must be one really accepted as binding between nations, 
and the international law' sought to be applied must, like anything else, 
be proved by satisfactory evidence, which must show cither that the 
particular proposition put forward has been recognised and acted 
upon by our own country, or that it is of such a nature, and has been 
.so widely and generally accepted, that it can hardly be supposed that 
any civilised State would repudiate it. The mere opinions of jurists, 
however eminent or learned, that it ought to be so recognised, arc not 
in themselves sufficient. They must have received the express sanction 
of international agreement, or gradually have grown to be part of 
international law' by their frequent practical recognition in dealings 
between various nations. We adopt the language used by Lord Rus.sell 
of Killowen in his address at Saratoga in 18% on the subject of 
international law and arbitration ‘What, then, is international law? 

I know no better definition of it than that it is the sum of the rules or 
usages which civilised States have agreed shall be binding upon them 
in their dealings with one another.’ In our judgment, the second 
proposition . . . before us ought to be treated as correct only if the 
term ‘ international law ’ is understood in the sense, and subject to the 

* (1774) 1 Cowp. 204, at p. 209, see below. No. 97. 

^ 19 Reports of American Bar Association, 1896, p. 253; reprinted under 
title International Law, 12 L.Q.R. 1896, p. 311. 



R. V. International Trustee 


27 


Case 11] 

limitations of application, which we have explained. . . . But the 
expressions used by Lord Mansfield when dealing with the particular 
and recognised rule of international law on this subject, that the law 
of nations forms part of the law of England, ought not to be construed 
so as to include as part of the law of England opinions of text-writers 
upon a question as to which there is no evidence that Great Britain has 
ever assented, and a jortiori if they are contrary to the principles of 
her laws as declared by her Courts.... 

. . . There is a series of authorities from the year 1793 down to the 
present time holding that matters which fall properly to be determined 
by the Crown by treaty or as an act of State are not subject to the 
jurisdiction of the municipal Courts, and that rights supposed to be 
acquired thereunder cannot be enforced by such Courts.... 

We arc of opinion . . . that no right on the part of the suppliants 
is discU>sed by the petition which can be enforced as against His 
Majesty in this or in any municipal Court. . . . 
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[1916] 2 A.C. 77 (see below, .No. 174) 
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Luther v. Sagor 
[1921] 3 K.B. 532 (see below. No. 34) 
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House of Lords 

R. v‘. International Trustee for the Protection of 
Bondholders Aktiengesellschaft 

[1937] A.C. 500 

In 1917 the Government of the United Kingdom offered a loan in 
New York, the principal and interest on which were to be payable in 
New York in United States gold coin, or, at the option of the holder, 
in London in sterling at the fixed rate of 4.86] dollars to the pound. 

The respondents were the holders of a bond issued under the loan, 
and contended that they were entitled to be paid such a sum in dollars 
as represented the gold value ascertained in accordance with the 
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standard of weight and fineness existing in 1917. llic Attorney' 
General contended that the sum payable in New York was to be 
determined by the law of the United States and relied upon a Joint 
Resolution of Congress dated 1933, which provided that any clause 
purporting to give the obligee a right to be paid in gold or in money of 
the United States measured thereby was contrary to public policy. 
Every such obligation, whenever incurred, was to be discharged on the 
basis of dollar for dollar, in any currency which at the lime was legal 
tender for public or private debts. 

Judgment was given for the Crown. 

Judgment 

Per Lord Atkin: 

. .. The legal principles which are to guide an English Court on the 
question of the proper law of a contract are now well settled. It is the 
law' which the Parties intended to apply. Their intention will he 
ascertained by the intention expressed in the contract if any, w'hich 
will be conclusive. If no intention be expressed the intention will 
be presumed by the Court from the terms of the contract and the 
relevant surrounding circumstances. In coming to its conclusions the 
Court will be guided by rules which indicate that particular facts or 
conditions lead to a prinia facie inference, as to the intention of the 
Parties to apply a particular law. . . . But all these rules but serve to 
give prinia facie indications of intention: they arc all capable of being 
overcome by counter indications, however dillicull it may be in some 
cases to find such. The principle of law so slated applies equally to 
contracts to which a sovereign Slate is a partv as {o other contracts. 
In the present case both Branson J. and the Court of Appeal appear 
to have considered themselves bound by authority to hold that where 
a sovereign Slate is party to a contract the only proper inference to be 
drawn is that it did not intend that any system of law should be applied 
to its contract other than its own: and that this conclusion is cither 
necessitated or reinforced by the consideration that only in its own 
Court if at all can it be sued. ... It would appear (that the) cases 
afford little authority for the proposition. In principle it must be ill 
founded. It cannot be disputed that a Ciovernment may expressly agree 
to be bound by a foreign law. It seems to me equally indisputable that 
w'ithoLit any expressed intention the inference that a Government so 
intended may be necessarily inferred from the circumstances. ... It 
appears therefore that in every case whether a Government be a 
Party or not the general principle which determines the proper law of 
the contract is the same: it depends upon the intention of the Parties 
cither expressed in the contract or to be inferred from the terms of the 
contract and the surrounding circumstances, and in the latter case the 
inference may be drawn that the Parties intended a foreign law to 
apply. The circumstance that a Government is a Party is entitled to 
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great weight in drawing the appropriate inference, but it is not con¬ 
clusive and is only one factor in the problem. . . . 

Now, beginning with the Notes, what is the true inference as to the 
intention of the Parties as to the proper law of the contract applied 
in them? . . . Taking all the circumstances into consideration, 1 think 
that the irresistible inference is that the proper law of the contract is 
American law.. .. 

Now if the Notes were governed by American law how is it possible 
to avoid the conclusion that the bonds into which at the will of the 
holders they were convertible before maturity were intended to be 
governed by the same law? ... 1 lind it impossible to assunie that the 
Parties who on the hypothesis start with an American contract either in 
fact intended or in some way or another signified to each other the 
intention no longer to be bound by American law but for the future 
to substitute English law.... 

(Concurring judgments were delivered by Lords Russell of 
Killowen, Maugham and Roche, and Lord Macmillan concurred.) 
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THE DOMAIN OF INTERNATIONAL LAW 


1 Hyde, 18-20. Schwarzenberger: Manual, 21-22. 

1 Oppenheim, 45-53. 1 Schwarzenberger, 36-41. 
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Uniied Siatfs —Gri ai Britain Claims Arbitraiion Tribunal 

Cayuga Indians Claim 

(1926) Nielsen, American and British Claims Arbitration, 
1926, p. 203, at p. 307 


During the American War of Independence, the Cayugas, a Red 
Indian tribe occupying part of central New York, sided with the 
British. As a result their territory was invaded and laid waste. After 
the war the Cayugas migrated, and by 1790 the majority were probably 
in Canada. In 17S9 the State of New York entered into a treaty with 
the remaining Cayugas, recognised a.s the Cayuga Nation, whereby 
the latter ceded their land to the Slate, which in return covenanted to 
pay an annuity of S500 to the nation. The Treaty was amended in 
1795 when New York covenanted to pay the ‘ Cayuga Nation ’ through 
the medium of the ‘ Agent of Indian Affairs under the United States 
for the time being’. Until 1810 receipts showed that the only 
identifiable persons to whom money was paid or held responsible 
positions in the tribe were living in Canada. After that new names 
appeared on the receipts and no money was paid to the Canadian 
Cayugas, all going to those in the United States. After 1829 payment 
was in accordance with a treaty in which the Canadian Cayugas had 
no part. The Canadian Cayugas claimed to be the ‘ Cayuga Nation ' 
of the treaty of 1795 and asserted that they or Great Britain on their 
behalf should receive the whole annuity from 1810 to dale. In the 
alternative, they claimed that as pan of the posterity of the original 
nation, and numerically the greater part, they were entitled to a pro¬ 
portion of the annuity for the future and a proportion of the payments 
since 1810. 

The change of 1811 had been occasioned by the division of the tribe 
at the time of the war of 1812, the Cayugas in Canada siding with 

30 
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Great Britain, and those in the United States with that country. Great 
Britain therefore invoked Article IX of the Treaty of Ghent. 1814,’ 
by which the United Slates agreed to restore to the Indians with whom 
they had been at war ‘ all the possessions, rights, and privileges which 
they might have enjoyed or been entitled to ’ in 1811 before the war. 

The Tribunal awarded a total sum of $100,000. 


Award 

Per the Tribunal: 

. . . Great Britain cannot maintain a claim for the Cayuga Nation 
for the whole annuity since 1810 and for the future. In order to 
maintain such a claim, it would be necessary to establish the British 
nationality of the obligee at the date at which the claim arose. . . . The 
obligee was the ‘ Cayuga Nation \ an Indian tribe. Such a tribe is 
not a legal unit of international law. The American Indians have 
never been so regarded. . . . From the time of the discovery of America 
the Indian tribes have been treated as under the exclusive protection 
of the power which by discovery or conquest or cession held the land 
which they occupied. . . . They have been said to be ‘ domestic, 
dependent nations or ' States in a certain domestic sense and for 
certain municipal purposes llie power which had sovereignty over 
the land has always been held the sole judge of its relations with the 
tribes within its domain. The rights in this respect acquired by di.s- 
c(n'ery have been held exclusive. ... So far as an Indian tribe exists 
as a legal unit, it is by virtue of the domestic law of the sovereign 
nation within whose territory the tribe occupies the land, and so far 
only as that law recognises it. Before the Revolution all the lands of 
the Six Nations * in New York had been pul under the Crown as 
‘ appendant to the colony of New York ’, and that colony had dealt 
with those tribes exclusively as under its protection. . . . New York, 
not the United Stales, succeeded to the British Crown in this respect 
at the F^cvolution. Hence the "Cayuga Nation \ with which the State 
of New York contracted in 178*^), 17W, and 17^^.^, so far as it was a 
legal unit, was a legal,unit of New York law. 

If the matter rested here, we should have to say that the l.egislature 
of New York was competent to decide, as it did in the Treaties of 1829 
and 1831, what constituted the ‘ Nation \ for the purposes of the prior 
treaties made by the State with an entity in a domestic sense of its own 
law and existing only for its own municipal purposes. 

It does not follow, however, that Great Britain may not maintain 

’ Malloy's Treaties, p. 618. 

‘^Cherokee Nation v. Georf:ia (1821), 5 Pet. 1, per Marshall, C.J.. at p. 17. 

^Holden V. Joy (1872), 17 Wall. 211, per Clifford, J., at p. 242. 

‘ The Cayiigas constituted one of the Six Nations. 
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a claim on behalf of the Cayuga Indians in Canada. 1 hose Indians 
are British nationals. They have been settled in Canada, under the 
protection of Great Britain, and subsequently, of the Dominion of 
Canada, since the end of the eighteenth or early years of the nineteenth 
century. There was no definite political constitution of the Cayuga 
Nation and it is impossible to say with legal precision just what w-oiild 
consihiitc a migration of the nation as a legal and political entity. But 
as an entity of New York law, it could not migrate. . . . Tlie Ca\uga 
Nation, as it existed as a legal entity by New' York law, could not 
change its national character, without any concurrence by New' York, 
and become, w'hile preserving its identity, as the covenantee in the 
treaty, a legal unit of and by British law. I'he legal character and 
status of the New York entity with which New York contracted was a 
matter of New' York law\ Moreover, the situation of the Cayuga 
Nation is very difi'ereiit from that of an (ordinary ccuporation, which 
has no small margin of self-determination. Such a legal unit cannot 
change its national character by its own act. . . . Tven less is such a 
thing possible in the case of an Indian tribe, whose dependent condition 
is as well settled as its legal position is anomalous. Such tribes arc ' in 
a state of pupilage \ ’ . . . With respect to Indians, the Government 

* is in loco parentis 

When the Cayiigas divided, some going to C’anada and some 
remaining in New' \'ork. and wiien that cleavage became permanent 
in consequence of the War of 1812, Great Britain might . . . treat the 
Canadian Cayugas as a unit of BriiiNh law- <'r might deal with them 
individually as British nationals, 'J'hose Indians w'ere permanently 
established on British soil and under British jurisdiction. They were 
and are dependent upon Great Britain or later upon Canada, as the 
New 'N'^ork Cayugas w'erc dependent on and wards of New York. If. 
therefore, the Canadian Cayugas have a just claim, according to ‘the 
principles of international law^ and of equity Great Britain is entitled 
to maintain it. 

'1 hat, as a matter of justice the Canadian Cayugas have such a 
claim, has been the opinion of every one who has carefully and 
impartially investigated their case. . , . 

. . . "rhe claim of the Canadian Cayugas, who are in fact the greater 
part of that people, is founded in the elementary principle of justice 
that requires us to look at the substance and not stick in the bark of 
the legal form. 

But there are special circumstances making the equitable claim of 
the Canadian Cayugas especially strong, 

* W/. in note 2 above, at p. 17. 

^Howell V. Fuuntaiti (1847), 3 Ga. 176. 

* Article 7 of the Special Agreement for the submission to arbitration of 
pecuniary claims outstanding between the United States and Great Britain, 
August 18, 1910, Nielsen, American and British Claims Arbitration. 1926, p. 3! 
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In the first place, the Cayuga Nation had no international status. 
... It existed as a legal unit only by New York law. It was a de facto 
unit, but de jure was only what Great Britain chose to recognise as to 
the Cayugas who moved to Canada and what New York recognised 
as to the Cayugas in New York or in their relations with New York. 
As to the annuities, therefore, the Cayugas were a unit of New York 
law, so far as New York law chose to make them one. When the 
tribe divided, this anomalous and hard situation gave rise to obvious 
claims according to universally recognised principles of justice. 

In the second place, we must bear in mind the dependent legal 
position of the individual Cayugas. Legally they could do nothing 
except under the guardianship of some sovereign. They could not 
determine what should be the nation, nor even w'hether there should be 
a nation legally. New York continued to deal with the New York 
Cayugas as a ‘ nation'. Great Britain dealt walh the Canadian 
Cayugas as individuals. 'Fhe very language of the treaty was in this 
sense imposed on them. What to them was a covenant with the 
people of the tribe and its posterity had to be put into legal terms of a 
covenant w'ith a legal unit that might and did come be but a fraction 
of the whole. American Courts have agreed from the beginning in 
pronouncing the position of the Indians an anomalous one. . . . When 
a situation legally so anomalous is presented, recourse must be had 
to generally recognised principles of justice and fair dealing in order 
to determine the rights of the individuals involved. The same con¬ 
siderations of cejuity that ha\e repeatedly been invoked by the courts 
where strict regard tc^ the legal personality of a corporatiem would lead 
to inetiuitablc results or to results contrary to legal policy, may be 
invoked here. In such cases courts have not hesitated to look behind 
the legal person and consider the human indi\iduals w^ho were the real 
beneficiaries. Those c^msiderations are even more cogent where vve 
are dealing with Indians in a state of pupilage toward the sovereign 
with w'hom they were treating. 

There is the more W'arrant for so doing under the terms of the treaty 
by virtue of which we are silling. It provides that decisions shall be 
made in accordance with principles of international law and of equity. 

. . . When used in a general arbitration treaty, this can only mean to 
provide for the possibility of anomalous cases such as the present. 

An examination of the provisions of arbitration treaties shows a 
recognition that something more than the strict law must be used in 
the grounds of decision of arbitral tribunals in certain cases; that there 
arc cases in which .,. these tribunals must find the grounds of decision, 
must find the right and the law, in general considerations of justice, 
equity, and right dealing guided by legal analogies and by the spirit 
and received principles of international law. . . , 

. . . The case . . . may be rested upon the strict legal basis of 
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Article IX of the Treaty of Ghent, and in our judgment is to be decided 
by the application of that covenant to the equitable claim of the 
Canadian Cayugas to their share in the annuity. 

. . . We think the covenant in Article IX of the Treaty of Ghent 
must be construed as a promise to restore the Cayugas in Canada who 
claimed to be a tribe or nation and had been in the war as such, to 
the position in which they were prior to the division of the nation at 
the outbreak of the war. It was a promise to restore the situation in 
which they received their portion of the money covenanted to be paid 
to the original undivided nation. ... In order to give this portion of 
the Article any meaning, we must take it to promise that the Indians 
who had gone to Canada and had sided with Great Britain on the 
splitting up of the original nation, were to be put in the sra/as quo 
as of ISl I, even if legally the New York Cayuga organisation was now 
the nation for the strict leeal purposes of the covenant in the 7’reatv 
of 17^)5_ 

We must ask whether the United Stales wouUl be liable directly 
and immediately on the basis of the I'reaty ot . . . Neither in 

form nor in substance was the Treaty of 17^)5 a Federal 'IYeat>; it was 
a contract of New \'ork with respect to a matter as to which New 
York was fully competent to contract. In form it is exclusively a 
New York contract. The negotiators derived their authorit> frorn 
the State Legislature and purported to represent the State only. 
The United States di^es mn appear anywhere in the neg(>tiati(Mis 
nor in the treaty, . . . Nor was the subject matter one of I^ederal 
cognisance. . . , 

We must hold that the '1 reatv of 17*^5 was a contract of the State of 
New York and that it was iivn a contract on a matter of Federal 
concern or in which the Federal Government hatl an interest. . . . 

If the Treaty of 17'Y5 is a contract of the State of New York the 
United States would not be liable merely on the basis of a failure of 
New' York to perform a covenant to pay money. . . . 

In the cases in which a Federal Government has been held upon the 
contract of a Stale, there has been (1) an immediate connection of the 
Federal Government with the contract as a participant therein, or 
(2) an assumption thereof or of liability therefor, or (3) a connection 
therewith as beneficiary, whether in the inception or as beneficiary 
of the performance, in whole or in part, or (4) .some direct Federal 
interest therein. The Ihiited States is in no such relation to and had 
no such connection with or interest in the contract of New York with 
the Cayuga Nation. 

Liability of the United Slates must, therefore, be grounded upon 
Article IX of the Treaty of Ghent, in which the United Stales 
covenanted that the Indians should be restored to the position in w'hich 
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they were before the War of 1812, and hence that they should share 
in the annuity, as they did before the war. That liability, in our 
opinion, did not accrue until. New York having definitely refused to 
recognise the claims of the Canadian Cayugas, the mailer w'as brought 
to the altention of ihc authorities of the United Slates, and that 
Governmenl did nothing to carry out the treaty provision. . . . The 
earliest date at which the claim can be said to have accrued, as a claim 
against the United Slates under International Law. is 1860. . . . 

It is urged on behalf of the United States that the claim should be 
held to be barred by laches. There is no doubt that there has been 
laches on the part of Great Hritain. . . . But no laches can be imputed 
to the C anadian Cayugas, whe^ in every way open to them have pressed 
their claim to share in the annuities continuously and persistently since 
1816. In view of their dependent position, their claim ought not to 
he defeated by the delay of the British Ciovernment in urging the 
matter on their behalf. ... On the general principles of justice on 
which it is held in the C nil Law that prescription docs not run against 
those who are unable to act, on which in English-speaking countries 
persons under disability are excepted from the operation of statutes 
of limitation, and on which English and American Courts of Equity 
refuse to impute laches to persons under disability, wc must hold that 
dependent Indians, not free to act except through the appointed 
agencies of a sinereign which has a complete and exclusive protec- 
Kuxitc over them, are not to lose their just claims through the laches of 
that sovereign, unless, at least, there has been so complete and bona 
fide change of position in consequence (^f that laches as to require such 
a result in equity. In the present case by no possibility can there be 
said to have been a change of position vviihoiu notice since 1849—at 
which time die facts had been brought to the notice of the New York 
Legislature and a public commission had recommended that justice 
be done, l.'ndcr all the circumstances, we think it will be enough to 
deny interest on the sliare of the Canadian Cayugas in past instalments 
of the annuity and to let the payments from ISll to 1849 stand 
as made. 

. . . Our powers arc limited to a money award so as to give effect by 
that means to the substantive rights of the Parties and reach a just 
result. Accordingly wc think the award should contain two elements: 
(1) an amount equal to a just share in the payments of the annuity from 
1849; (2) a capital sum which at 5 per cent, interest will yield half 
the amount of the annuity for the future. If by means of an aw'ard the 
United Slates is held to pay these sums, we think that Government 
will have been required to perform the covenant in Article IX of the 
Treaty of Ghent so far as specific performance may be achieved 
through a money award. The Canadian Cayugas are in a legal con¬ 
dition of pupilage. A sum in the hands of their quasi guardian 
sufficient to pay their share of the annuities for the future will fully 
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protect them and give them what they are entitled to under the 
Treaty of Ghent. . . . 

We award one hundred thousand dollars. 


15 

Judic ial Commitill of the Privy Counc il 

Re Labrador Boundary 

(1927) 43 T1..R. 289 

Labrador was among the territories ceded by France to Fngland under 
the Treaty of Paris, 17632 By an Order in Council of the same 
year Labrador was included in the Go\ernment of Newfoundland. 
Disputes arose between local fishermen and the Goverm'r of New¬ 
foundland and by the British North America (Quebec) Act, 1774. the 
whole of Labrador was transferred to Quebec. Similar diniciilties 
arose under the new arrangement and the area was re-transferred by 
the Newfoundland Act, 1809. By a statute of 1825 part of the 
Labrador coast was once again transferred to Quebec, and after the 
establishment of the Dominion of Canada, by the British North 
America Act, 1867,' a dispute arose between Canada and Newfound¬ 
land as to the demarcation of the boundary. The Privy Council was 
seized with defining the boundary in accordance with the various 
Statutes, Orders and Proclamations. In 1948 the Premier of Quebec 
e.xpressed dissatisfaction with the award bv the Privy Council of part 
of Quebec to Newfoundland. 


Judgment 

Per Viscount Cave L.C.: 

. . . With regard to the limit in depth of the country which may be 
described as ‘ coast \ where that term is used in the wider sense—of 
including a considerable area of land, it is argued that the natural 
limit is to be found -in the absence of special circumstances—in the 
watershed which is the source of the rivers falling into the sea at that 
place; and there is much to be said in favour of that view. It is 
consistent with the doctrine of international law by which the occupa¬ 
tion of a sea-coast carries with it a right to the whole territory drained 
by the rivers which empty their water into its line, and it is certainly 
difficult, in the absence of any specified boundary or of any special 
feature—such as a political frontier, which could be taken as a 
boundary, to suggest any point between the seashore and the watershed 
at which a line could be drawn. 


' Martens, 1 Recue.il des Traites, p. 33. 
- 30 Viet. c. 3. 



Case 15] Labrador Boundary 37 

Further, the use of the watershed or ‘height of land’ as a boundary 
was undoubtedly familiar in British North America at the period in 
question, and it is shown as a boundary in many maps of that time.... 

There is no doubt that the fisheries supplied the principal, if not 
the only, motive for the annexation of the coast of Labrador to 
Newfoundland. Labrador, like Newfoundland, was to be a base for 
fishing and a nursery of British seamen. But although this was the 
principal motive of the annexation, it does not follow that it was the 
measure of the grant. . . . What King George 111 and his advisers 
desired was that there should be a government on the coast, with power 
to administer justice, to imprison offenders, to encourage trade, and 
to erect forts for the purpose of defence; and it was for these purposes, 
which went far beyond the regulation of the fisheries, that the coast 
of Labrador was subjected to the Government of Newfoundland on 
the same terms as the island of Newfoundland itself. . . . 

The colony of Newfoundland claimed to support its case founded 
on the documents by a reference to evidence showing that the 
annexation of the ‘coast' had from the year 1763 onwards been 
understood and treated by everyone as including the w'hole area lying 
between the sea and the watershed or ‘ height of land ’; and there 
is no doubt that, where a document is ambiguous, evidence of a course 
of conduct which is sulliciently early and continuous may be taken 
into account as bearing upon the construction of the document. .. . 

(Lord Cave referred to various acts of jurisdiction exercised by 
Newfoundland.) No evidence was given of any exercise of a Canadian 
jurisdiction in any part of the territory in dispute. 

It seems desirable to add some observaikms on the maps, of w'hich 
a large number were produced by the Parties, Maps published by 
private persons must, of course, be received with caution, as such 
persons depend to a large extent upon information obtained from 
general and unauihoritative sources; but from a map issued or accepted 
by a public authority, and especially by an authority connected with 
one of the governments concerned, an inference may not improperly 
be drawn. . . . 

The maps here referred to, even w hen issued or accepted by depart¬ 
ments of the Canadian Government, cannot be treated as admissions 
binding on that Government; for even if such an admission could be 
effectively made, the departments concerned are not shown to have 
had any authority to make it. But the fact that throughout a long 
series of years, and until the present dispute arose, all the maps issued 
in Canada either supported or were consistent with the claim now put 
forward by Newfoundland is of some value as showing the construction 
put upon the Orders in Council and Statutes by persons of authority 
and by the general public in the Dominion. . . . 
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16 

Judicial Committi:!' of thi: Privy Coi'Nt :il 

Hoani Te Heuheu Tukino v. Aotea District Mauri 

Land Board 

[1941] A.C. 308 

In 1908 the predecessor of llie respoiulent Land Hi>ard, as statutory 
agent of the native (vwners of certain timber-hearing lands in North 
Island, New Zealand, entered an agreement with the 7. Company. 
By this agreement the latter was to buy the limber, pay royalties in 
advance, and build a railway. I'he T. Company gen into dilliculties. 
and in 1914 and LtlO made arrangements with the L. Company by 
which the latter afforded assistance. At that time legislation was 
enacted providing that, if the 7 . C imipany defaulted in its obligations 
to the respondent Board, its rights ami obligations under the arrange¬ 
ments with the F. Company were to be transferred to the Board. In 
1930 the 1. Company defaulted and the Board cancelled the agreement 
between them, l lic li. Ciompanv alleged that a large sum of monev 
was due to it from the 7. Company, and that. In v iriue of the statutory 
provisions of 1914 and 191o, the ohligtiiion to pay had been trans¬ 
ferred from the 7'. Company to the Btvard. In F)35 the Board, umler 
the authority and by the direction ol section 14 of the Native Purpi'ses 
.Act. 1935. paid .£23.500 uv the I-. Company in settlement, such 
sum being bv the Statute repayable to the Boanl hv the native owners 
and charged on their lands. The appelfant. a native chief and 
representing the owners, claimed an indemnity fismi the Board alleging 
that the Board, as statutory agent of the native owners, owcti liiein 
a duty to safeguard their interests, and had acted in breach of that 
duty. He alleged further that .section i4 of the Statute of 035 was iiltni 
vires the legislature of New Zealand inasmuch as it tierogalcd from 
the rights conferred on the native (nvnors by the Tieaty of Waitimti, 
1840.' under which the Maori people surrendered their svivereitmly 
to the British Crown. 

The appeal failed. 


Jiuit’oient 

Per Vi,scount Simon 1...C. : 

. . . Under Article 1 (of the Treaty of Waiiingi) there had been a 
complete ce,ssion of all the rights and powers vif soverciantv of the 
chiefs. It is well settled that any rights purporting to be conferred 
by such a treaty of cession cannot be enforced in tlie courts, e.xcept 
in .so far as they have been incorporated in the municipal law. The 
principle laid down in a series of decisions was summarised by Lord 

' B.F.S.P., 1840-1, p. 111. 
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Dunedin, in delivering the judgment ... in the Gwalior case. 
Vajcsingji Joravarsini'ji v. Secretary of State for India in these 
words": 'When a territory is acquired by a sovereign State for the 
first time that is an act of Slate. It matters not how the acquisition 
has been brought about. It may be by conquest, it may be by cession 
hdlowing on treaty, it may be by occupation of territory hitherto 
unoccupied by a recognised ruler. In all cases the result is the same. 
Any inhabitant of the territory can make good in the municipal courts 
established by the new SoNcreign only such rights as that Sovereign 
has, through his oRicers, recognised. Such rights as he had under the 
rule of predecessors a\aii him nothing. Nay more, even if in a treaty 
of cession it is stipulated that certain inhabitants should enjoy certain 
rights, that does not gi\e a title to those inhabitants to enforce these 
stipulations in the municipal courts. The right to enforce remains only 
with the high contracting Parties. . . 

So far as the appellani iinokes the assistance of the court, it is clear 
that he must refer the court to stiiuc statutory recognition of the right 
claimed b> him. . . . 


‘ (P>24> L.R. SI (l.A.) .157. at Iw). 
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Pi R.MANi NT Coukr oi Internationai.. JlSIKi: 

Nationality Decrees in Tunis and Morocco 

(1923) Series B, No. 4 (see below. No. 28) 

18 

Pl.RMAMNT CoiRl Oh 1 n IIRNAT U JNAI. JlSIICi: 

Dan/ig and the International Labour Organisation 

(1930) Series B. No. 18 


}-arl\ in 1929 the Senate of the !*rec ('it> of Danzig look steps with 
a view to the admission of the Free C’iiy as a member of the Inter¬ 
national Labour Organisation. This actiiMJ was the consequence of 
its wish to adhere to certain agreements prepared by the International 
Labour Conference, and its conviction that unless it were a member 
the elfeci of an\ such adlierence would be merely that of a Danzig 
local legislative measure, 7he Polish member of the Cioverning Body 
of the International Labour Organisation requested that the matter 
be placed on the agenda of the Governing Body. Tliis Body requested 
the Council of the League of Nations to submit to the Permanent 
Court of International Justice, for an advisory opinion, the question: 

‘ Is the special legal status of the Free City of Danzig such as 
to enable the Free City to become a Member of the International 
Labour Organisation? ’ 

The Court, by a majority of six to four, answered this question in 
the negative. 


Opinion 

Per Curiam : 

. . . Attention must first be drawm to two pi^ints in connection with 
the wording of the question upon which the Court is asked to give an 
advisory opinion. 


43 
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Firstly, it is the special legal status of the Free City of Danzig upon 
which the stress is laid. It is the effect which that special legal status 
may have upon the admissibility of the Free City to the Labour 
Organisation which is the subject of the question. The Court has 
therefore concluded that it is only difficulties arising from circum¬ 
stances which are peculiar to the status of the Free City that it is 
asked to take into consideration. 

Secondly, the question is so worded as to ask only whether the 
Free City can become a Member of the Labour Organisation. The 
Court has assumed that it is not intended thereby to limit the question 
to that of the admissibility of the Free City to the Organisation, but 
to include the question whether the Free City, if admitted, could 
participate in the activities of the Labour Organisation and fulfil the 
duties incumbent upon its Members. 

The International Labour Organisation was established by Part 
XIII of the Freaty of Versailles of June 28, 1919.' It is in that part of 
the Treaty that one w'oukl, therefore, expect to find the rules 
regulating the admission of Members to the Organisation and pre¬ 
scribing the qualification for membership. The only provision 
however connected with the admission and qualification of Members 
is the second paragraph of Article 387, which reads as follow's: 

‘ The original Members of the League of Nations shall be the 
original Members of this Organisation, and hereafter membership 
of the League of Nations shall carry with it membership of the 
said Organisation.’ 

It is not impossible that the intention of the Parties to the Treaty 
of Versailles w'as that membership of the League of Nations and 
membership of the Labour Organisation should coincide, and that no 
State or community should be a Member of the Labour Organisation 
unless it was also a Member of the League. This question, however, 
is not one w'hich is connected with the special legal status of Danzig. 
It has not been dealt with in the written statements nor in the oral 
arguments addressed to the Court, and therefore the Court has not 
taken it into consideration for the reasons given above. T he case has 
been considered solely from the point of view^ of whether the special 
legal status of the Free City is compatible with membership of the 
Labour Organisation. But the fact that the Court has given its answer 
to the question upon this basis must not be taken as prejudging in any 
way its opinion upon the larger question, if at any time that question 
should be put to it.’ 

' 112 B.F.S.P., 1919, p. 1. 

* In his Dissenting Opinion Judge Anzilotti, then President of the Court, con¬ 
sidered that membership of the International Labour Organisation could 
only be acquired by membership of the League of Nations. In practice the 
I.L.O. did not follow this strict interpretation, thus the United States of 
America became a member in 1934, 



Case 18] Danzig and the LL.O. 45 

The Free City came into being as a result of the peace settlement 
effected by the Treaty of Versailles.^ . . . 

The special juridical status of the Free City is seen from the 
(Treaty) to comprise two elements: the special relation to the League 
of Nations, by reason of its being placed under the protection of the 
League and by reason of the guarantee of the constitution, and the 
special relation to Poland, by reason of the conduct of the foreign 
relations of the Free City being entrusted to the Polish Government.... 

The precise scope of the protection of the Free City by the League 
and of the guarantee of its constitution have not been exhaustively 
defined. 

The general effect of the reports and resolutions adopted by the 
Ci>uncil of the League, such as those of November 17, 1920, and 
March 2, 1921,' is to show that the duty of the League is to ensure 
the continued existence of the Free City on the footing on which it was 
established in accordance with the Freaty of Versailles, and that it 
was in order to enable the League to achieve this purpose that the 
Free City was placed under its protection and the constitution placed 
under its guarantee. Accordingly, the Council has declared that it is 
bound to ensure orderly, peaceful and stable government at Danzig, 
to protect it from outside aggression and to see that without the consent 
of the League no fundamental change is made in the Treaty of Paris," 
nor any change in the constitution of the Free City. The protection 
of the F'rce City and the guarantee of its constitution would justify such 
claims. They would not prevent the Free City from becoming a 
Member of the Labour Organisation. 

No detailed stipulations w'cre inserted in the Treaty of Paris 
regulating the conduct by the Polish Government of the foreign 
relations of the Free City. The principle laid down in Article 104 (6) 
of the Treaty of Versailles was repeated. In consequence, many 
differences of opinion as to foreign affairs arose between Poland and 
the Free City, but a practice, which seems now to be well understood 
by both Parties, has gradually emerged from the decisions of 
the High Commissioner and from the subsequent understandings 
and agreements arrived at between the Parties under the auspices 
of the League. 

It is now common ground between Poland and the Free City that 
the rights of Poland as regards the conduct of the foreign relations 
of the Free City are not ab.solutc. The Polish Government is not 

‘‘Articles 100-8. 

^Minutes of the Twelfth Session of the Council, pp. 7-8, 76-7. 

“Treaty between Poland and Danzig, dated November 9, 1920, granting 
Poland certain rights in the Free City, 6 L.N.T.S., 1921, p. 189. 

® ‘. . . the Polish Government shall undertake the conduct of foreign relations 
of the Free City of Danzig as well as the diplomatic protection of citizens 
of that city when abroad.’ 
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entitled to impose a policy on the Free City nor to take any step in 
connection with the foreign relations of the Free City, against its will. 

On the other hand, the Free City cannot call upon Poland to take 
any step in connection with the foreign relations of the Free City 
which are opposed to her own policy. ... If Poland were obliged to 
do so, she would come under the domination of the Free City, and 
this was certainly not contemplated by the Treaty of Versailles. 

The result is that, as regards the foreign relations of the Free City, 
neither Poland nor the Free City are completely masters of the 
situation. The Free City is entitled to care for her own interests and 
to see that nothing is done which is prejudicial to them. Poland is 
entitled to care for her own interests and to refuse to lake any action 
which would be prejudicial to them. 

. . . Decisions of the High Commissioner and agreements between 
Poland and the Free City have regulated the representation of the Free 
City at international conferences and the manner in which correspon¬ 
dence between the Free City and foreign States is to be conducted. 
It has also been agreed that where, with the concurrence of the Polish 
Government, the Free C'ily has become a Party to a comeniion which 
provides for direct correspondence or intercourse between the 
technical organisatiems of the contracting States, the Polish con¬ 
currence in the Free City becoming a Parly lo the convention implies 
Polish consent to direct communication between the technical 
organisations of the Free City and tluvse of other Stales. 

... 1 he actiN ilies ot the Labour Organisation cover a wide held, 
and . . . the lines on \s'hich they are carried on are novel in character. 

The nominatii>n of delegates lo a l.abour ('onference. the \va\ in 
which such delegates vote at a C'onfcrence. the method by which 
majority decisions of a Conference arc embodied in recommendations 
or draft conventions, the duty imposed on Members to submit such 
draft conventions to the 'compelcnl authorities’ of their country and 
lo ratify the draft conventions if they are approved by these 
‘ competent authorities the method by which failure to observe the 
provisions of a convention can be made the subject (d* representations 
or complaints, of enquiry by a commission, of legal proceedings and 
of sanciitMis. all present features which differ fnmi the proceedings 
of the ordinary diplomatic conference, from the way in which con¬ 
ventions drawn up at such conferences arc brought into force and 
from the method by which a contracting Party to any such convention 
can secure redress if his interests are prejudiced by a violation of its 
terms by another Party. 

The arrangements now in force as lo the representation of the 
Free City at international conferences, as to the conduct of correspon¬ 
dence and as to the direct contact between technical organisations 
m the Free City and in other Stales, show that at the time when these 
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decisions of Ihe High Commissioner were given, or when the sub¬ 
sequent agreements were concluded, neither Party had in view the 
participation of the Free City in the work of the Labour Organisation, 
riiesc arraiigcnients could not as they stand be made applicable to 
any such participation, and they cannot be regarded as applying to 
the circumstances which would arise if the Free City were admitted 
to the Labour Organisation. 

Ihe ijucstion whether the special juridical status of the Free City 
is compatible with membership of the Labour Organisation must, 
thcreh)re, be considered without reference to the above arrangements, 
and must be dealt with on the footing that, as the result of the Treaty 
of Versailles, the conduct of the foreign relations of the Free City is 
entrusted to the (jo\ernment of Poland, and that in consequence the 
Free Cil\ is not in a position to oblige ihe Polish Government to lake 
any aclit)n in the cc>nduct of those foreign relations which is contrary 
to the interests of Poland herself. 

It is umiecessar\ bn* the even if it were in a position to 

do so. to make an exhaustive analysis of the various activities of the 
Labour Organisation in order to determine which of them fall within 
the category of foreign relations. A proportion may be assumed to 
fall wliolly within the domestic sphere, but it is impossible to avoid 
the conclusion that some (^f the steps which a Member of the Labour 
Organisation wcnild lake some even which it might be bound to 
take in pursuing the normal activities of membership would fall 
within the sphere of foreign relaticms. Sucli acts as the ratification of 
a draft convention or the tiling of a complaint against another Member 
State bu’ failure to obscr\e the provisions of a convcntii>n must clearly 
belong to the iickl of foreign relations. The I’ree Citv as a Member 
(T the l abour Organisalicai canild not take any such steps iiself. It 
\vv)uld be obliged to use llie Pvdish Government as its intermediary, 
and therefore in all such cases Polish consent would be neccssarv, 
because the Polish Government would be entitled to refuse to take 
these steps on behalf vT the Free City if they were prejudicial xo 
important interests of the Polish Slate. 

Fhc Court has not found any provision in Part Xlll which absolves 
a Member of the Labour Organisation from complying with the 
obligations of membership or excuses it from participating in the 
normal activities of the Organisation if it cannot obtain the consent 
of some other Member of the Organi.sation. .Apart therefore from any 
sucli possible cliflicullies as those referred to at the beginning of this 
Opinion, the Court considers that the Free City of Dan/ig could not 
participate in the work of the Labour Organisation until some arrange¬ 
ment had been made ensuring in advance that no objection could be 
made by the Polish Government to any action which the Free City 
might desire to take as a Member of that Organisation. 

ff such an agreement were concluded between Poland and the Free 
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City of Danzig, the fact that the conduct of the foreign relations 
of the Free City is entrusted to the Polish Government would not 
constitute an obstacle to the Free City becoming a Member of the 
Labour Organisation. 

It is not for the Cmirt to indicate the provisions which should be 
inserted in any such agreement, but it is necessary to point out that, 
if the agreement involved any moditicalion of the special legal status 
of the Free City, it might be subject to a veto under Article 6 (2) of 
the Treaty of Paris, and therefore it might be desirable that it should 
not be concluded without the concurrence of the Council of the League. 

No such agreement exists at the present moment, and the Court. . . 
is of opinion that the special legal status of the Free City of Danzig 
is not such as to enable it to become a Member of the International 
l.abour Organisation. 

(AnziloUi, President, and Huber, Vice-President, delivered dissent¬ 
ing opinions, while Loder, former President, expressed his dissent.) 
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PeRMANIM Cot'Rl OF iNU.RNATIONAl JUSTK’F 

Interpretation of the Statute of Memel 

Series A/B. Nos. 47 & 4^ 

A Statute annexed to the Memel Comentiem, May H, 1924,‘ set up a 
special regime in Memel under the sovereignty of Lithuania. The 
Governor i>f Memel, on F'chruary 6, 1932, removed the President of the 
Directorate of Memel, The German Government, under Article (1) 
of the Memel Convcnlitm, complained to the Council of tiie 1 cagtie 
of Nations that this was contrary to the Memel Statute. The report 
adopted by the Council suggested that the Parties to the Memel 
Conventi(m should apply to the Permanent Court of International 
.Tustice, but the Council itself declined to request an Advisory Opinion. 
The Memel Chamber of Representatives, having refused its support 
to a new Directorate, was dissolved on March 22, 1932. 

In April, 1932. France, Great Britain, Italy and Japan, as parties 
to the Memel Convention, instituted a suit against l.ithuania before the 
Permanent Court. Six questions were submitted to the Court: (1) Can 
the Governor dismiss the President of the Directorate; (2) If he can, 
what conditions or circumstances must exist: (3) Does dismissal of the 
President terminate the appointments of the other members of the 
Directorate: (4) Was the actual dismi.ssal w^hich had taken place in 
order: (5) Was the appointment of the new Directorate in order: and 

’ 29 L.N.T.S., 1924, p. 8.5; 2 Hudson, International Legislation, p. 1265, at 
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(6) Was the Governor’s dissolution of the Diet, when it refused 
confidence to the new Directorate, in order? 

Lithuania entered a preliminary objection to the Court’s jurisdiction 
as regards the last two questions. 

Having overruled this objection, the Court proceeded to give 
judgment on the merits. By a majority of ten voles to five, the Court 
answered questions 1, associating question 2 with it, 4, and 5 in the 
affirmative, and questions 3 and 6 in the negative. 


Per Curiam : 


Judgment 


Preliminary Objection 

The Lithuanian Government has founded its preliminary objection 
upon Article 17 of the Convention of May 8, 1924. concerning Memel; 
this Article is worded as follows: — 

‘ The High Contracting Parties declare that any Member of 
the Council of the League of Nations shall he entitled to draw 
the attention of the Council to any infraction of the provisions of 
the present Convention. 

‘ In the event of any clilTerencc of opinion in regard to questions 
of law or of fact concerning these provisions between the 
Lithuanian Government and any of the Principal Allied Powers, 
Members of the Council of the League of Nations, such dilference 
shall he regarded as a dispute of an international character under 
the terms of Article 14 of the Covenant of the League of Nations. 
The Lithuanian Government agrees that all disputes of this kind 
shall, if the other Party so requests, be referred to the Permanent 
Court of International Justice. Lhere shall be no appeal from 
the Permanent Court's decision, which shall ha\e the force and 
value of a decision rendered in virtue of Article 13 of the 
Ctnenanl.' 

... In the preliminar\ objection ... the Lithuanian Government 
summarises its standpoint as follows: - 

‘Thus it must be concluded that paragraph 2 of Article 17 
of the Convention of Memel regards recourse to the Permanent 
C<mrt of International Justice as a procedure only to be employed 
after a failure of the procedure before the Council of the l-eague 
of Nations, under paragraph 1 of the same Article.’ 

... It should be noted, in the first place, that the proceedings before 
the Council contemplated by paragraph 1 of Article 17, are quite 
different from the judicial proceedings before the Court to which the 
second paragraph of Article 17 relates. If proceedings before the 
Council are to be a condition precedent to proceedings before the 
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Court, the intention of the contracting Parties to stipulate such a 
condition must be clearly established. 

But it is to he observed that there is nothing in the text of 
Article 17 to show that it was the intention of the Parlies to make 
proceedings before the Ctnincil a condition precedent to proceedings 
before the Court. 

The actual text of Article 17 shows that the two procedures relate 
to different objects. The object of the pre^edure before the Council 
is the examination of an ‘ infraction of the provisions of the Conven¬ 
tion \ which presupposes an act already committed, whereas the 
procedure before the Court is concerned with “ any difference of 
opinion in regard to questions of law or fact'. Such difference of 
c>pini(m may arise without any infraction having been noted. It is 
true that one and the same situation may gi\e rise to proceedings 
eitlier before the Council under the first paragraph, (^r before the 
Court under the second; but that will not always be the case, and this 
suffices to prove that the two procedures arc not neccssariK connected 
with one another. 

To this distinction by reason of their objects, .Article 17 of the 
Convention , . . adds a distinction with regard to those who may 
initiate the proceedings. While any Member of the Council of the 
League of Nations may institute proceedings before the Ciumcil under 
paragraph 1 of .Article 17, proceedings before the C’ourt under 
paragraph 2 may only be initiated by one of the Principal Allied 
Powers, Member of the Council of the League of Nations. 

If the principle of the unity of the proceedings were to be adopted, 
it w'vnild follow' that a case could not be proceeded with before the 
Court, under paragraph 2 of Article 17, if it had been brought bcL^re 
the Council, under paragraph I, h\ a Member of the (’(uincil other 
than one of the Principal Allied Pow'crs w^hich signed the C oinerUum. 

Moreover, the Agent for the I-ithuanian CioNcrnment has tht>ught 
to find arguments in support of his contention in the close connection 
which, according to him, exists between the two paragraphs of 
Article 17 as the result of the use in the second paragraph of the words 
‘ these provisions \ which refer to the w'ords ’ provisions of the present 
Convention ’ in the first paragraph and also in the history of the text 
of the Article. 

As regards the first of these arguments, the Court is unable to 
regard it as of .sufficient weight to justify the cxmclusion that the 
contracting Parties regarded proceedings before the Council as a 
necessary preliminary to proceedings before the Court. In view of 
the context, the words ‘ these provisions ’ simply indicate that the 
provisions of which the interpretation may give rise under the 
second paragraph to proceedings before the Court, are the same as 



51 


CASf- 19] Interpretation of Statute of Memel 

those to any infraclicni of which the attention of the Council may be 
called under paragraph J. 

As regards the arguments based on the history of the text, the 
C/oiiri nnisi first oi all point out that, as it has constantly held,“ the 
preparatory work cannot be adduced to interpret a text which is, 
in itself, sufliciently clear, f he Court is, moreover, of opinion that 
the history of Article 17 of the Convention provides no material 
which conflicts with the interpretation of the terms of the Article 
standing by tliemselves. . . . 

The ('oiirl desires to emphasise that nothing that is said in this 
judgment is to be regarded as prejudging in any way the interpretation 
of the jurisdictional clause in treaties for the protection of Minorities, 
or in the Minority provisions of certain Peace Treaties. . . . 

(Baron Rolin-Jaequemins, Judge, delivered a dissenting opinion, 
and (oHinl Rostwt^nnvski, Judge, and Rdmer'is, Lithuanian Judge 
ad hoc were in favour of upholding the Lithuanian objection.) 

Merits 

. . . On Ma\ N, lv>24, there vs as coiicluded at Paris the Convention 
between the Brilisii Lmpire, I’raiice. Italy and Japan of the one part, 
and I ithuania of the (qher part, b\ which the P'our Powers transferred 
to I ithuania the sosereignlv over the Memel Territory, subject to the 
conditions contained in the Cimvention. Lnder Article 2 of this 
Convention, the Memel ferriiorv was to conslilule, under the 
sovereigntv of I ithuania, a unit enjoying legislative, judicial, 
adniinistralivc and financial autononiv, within the limits prescribed by 
the Siatulc which was annexed to the Con\enii(>n and which, as an 
annex, is to Uc considered under Article l(i of the Convention as 
constituting Ln* all purposes part of the Cimvcniion. 

... It was the intention <4' all Parties to the C(>nveniion that the 
autonomy to be conferred on .Memel was lo be real and elVeelivc, that 
is to say, that it was to give the pe(^ple of Memel the right and the 
power to manage their own local affairs in their own way. 

Some discussion has taken place . . . as to the character of the 
Statute of Memel. . . . Lithuania drew attention to the fact that in 
form it was a Lithuanian enactment, and that it had in fact been 
enacted as a IJtluianian law. She therefore submitted that it should 
be regarded and interpreted as such. The contention of the Four 
Powers, on the other hand, is that while for internal purposes the 
Siatulc may perhaps be considered as forming part of the law of the 
Republie. it is L>r the Court only a part of a treaty. For the purpose 
of the present proceedings, the Court feels no doubt that, according 


"See, for example, Eiiropcwt Commission of the Danube (1927), Scries B, 
No. 14. 

'' 2 Hud.son, International Legislation, p. 1265. 
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to the very terms of Article 16 of the Convention, the Statute of Mcmel 
must be regarded as a conventional arrangement binding upon 
Lithuania, and that it must be interpreted as such. 

. . . .The Court will . , . deal first with the question whether, under 
the Statute of Memel, the Governor is entitled to dismiss a President 
of the Directorate, and if so in what circumstances. 

... It is common ground between the Parties that the power to 
dismiss a President of the Directorate is not given to the Governor 
expressis verbis, but the Lithuanian Government maintains that the 
power to dismiss is implied and that there is no provision in the 
Statute which either expressly or impliedly excludes it. The Four 
Powers, on the other hand, maintain that no such power can be implied 
and that there is one provision in the Statute which must mean that 
the power to dismiss is excluded. The passage to which the Four 
Powers refer is a provision in Article 17 of the Memel Statute which 
says that the President shall be appointed by the Governor and shall 
hold ollice so long as he po.ssesses the confidence of the Chamber of 
Representati\es. 

To reply to these various arguments, the Convention of I^tris of 
1*^24 and the Statute annexed to it, must he considered as a whole in 
order to understand the regime which the F'our Powers and Lithuania 
intended to establish for the Memel Territory. 

When, under the Convention of Paris, these Lour Pt>wers trans¬ 
ferred to Lithuania all the rights and title acquired by them from 
Germany, under Article of the Treaty of Versailles,* over the 
Memel Territory, and Lithuania undertook to secure to that 
Territory autonomy within the limits fixed by the Statute of Mcmel, 
it certainly was not the intention of the Parties to tlie Convention that 
the senercignty should be divided between two bt^dies which were 
to exist side by side in the same territory, I'lieir intention was simplv 
to ensure to the transferred territory a wide measure of legislative, 
judicial, administrative and financial decentralisation, which should 
not disturb the unity of the Lithuanian State and should operate within 
the framework of Lithuanian .sovereignty. 

Whilst Lithuania was to enjoy full sovereignty over the ceded 
territory, subject to the limitations imposed on its exercise, the 
autonomy of Mcmel was only to operate within the limits so fixed and 
expressly specified. 

It follows that the sovereign powers of the one and the autonomous 
powers of the other arc of a quite difl'erenl order in that the exercise 
of the latter powders necessitates the existence of a legal rule which 
cannot be inferred from the silence of the instrument from which the 
autonomy is derived, or from an interpretation designed to extend the 
autonomy by encroaching upon the operation of the sovereign power. 


^ 112 B.F.S.P., 1919, p. 1. 



Case 19] Interpretation of Statute of Memel 53 

In the opinion of the Court, the foregoing follows more particularly 
from Article I of the Convention . . whereby the Four Powers 
transferred to Lithuania all the rights and title which they held, over 
the Memel Territory, from Article 2 of the same Convention and 
Article 1 of the Statute, which provide that Memel shall constitute an 
autonomous unit ‘ under the sovereignty of Lithuania and finally 
from Article 7 of the Statute, which runs as follows:*- 

‘ The affairs w'liich, under the present Statute, arc not within 
the jurisdiction of the local authorities of the Memel Territory 
shall he within the exclusive jurisdiction of the competent 
organisations of the Lithuanian Republic.’ 

Given the terms of this Article, it is impossible to adduce the silence 
of the Statute in regard to any matter in order to restrict the sovereignty 
of Lithuania in fa\ cmr of Memel, or to deny to the former the exercise 
of certain rights simply because they are not expressly provided for in 
the SlatLile of Memel. Moreover, the purpose of the Statute was not 
to confer rights on Lithuania, but to fix the limits of the autonomy 
which the Parties to the Convention . . . intended to establish in 
favour of the Memel I'crritory. 

'Fhe Court holds that Memel's autonomy oniy exists within the 
limits fixed by the Statute and that, in the absence of provisions to the 
contrary in the Convention or its annexes, the rights ensuing from the 
sovereignty of Lithuania must apply. 

For the purpose of its autonomy, /,e., for the purpose of managing 
its local affairs as it pleases, the Memel Territory is provided under 
the Statute with a legislature, an executive and a judiciary. Provision 
is also made for a Ciovernor who represents the Lithuanian Govern¬ 
ment and plays, as Governor, a dermed but important part in the 
local life of Memel. . . . 

The legislative power is dealt with in Articles 10-lS. . . . Attention 
must be drawn to three points: 

(1) that the Governor is bound under Article 10 to promulgate 
laws passed by the Chamber unless he imposes his veto: 

(2) that the exercise of the right of veto is regulated and limited 
by Article 16, which gives the Governor the right of veto in three 
cases, of which the first is if the laws exceed the competence of 
the Memel authorities, the other two being if the laws violate 
Article 6 of the Statute--“Stipulating that the local authorities at 
Memel in carrying out their duties under the Statute are to con¬ 
form, in the absence of provisions to the contrary, to the principles 
of the Lithuanian Constitution—or if they are incompatible with 
the international obligations of Lithuania; 

(3) that the right to initiate legislation is restricted by Article 
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18 to the Chamber and to the Directorate, that is to say, to two 
local organs. 

These points show in a striking manner that the legislature was 
intended to be completely independent within the prescribed limits of 
the autonomy, but that it was to have no legislative power outside 
those limits. 

Turning now to the provisions in the Statute relating to the 
executive power, the important Article is No. 17. It vests the 
executive power in a Directorate. . . . The text of (ilie tirsl two para¬ 
graphs) is as follows: 

‘The Directorate shall exercise the executive power ifi the 
Meinel rerriu^ry. It shall consist tT not more than live members, 
including the President, and shall be composed (T citizens of the 
I'errilorv. 

‘The President shall be appointed h\ the Ciovernor and shall 
hold oHice so long as he possesses the conlidence of the Chamber 
of Representatives. The President shall appoint the ('ihcr 
members of the Directorate. The Directorate must enjoy the 
confidence of the Chamber of Reprcsentalixes and slndl resign if 
the Chamber refuses it its conlidence. If. bu' any reasim, the 
Governor appoints a President of the Directorate when the 
Chamber of Representatives is not in session, it shall be convened 
.so as to meet within four weeks after the appointment to iiear a 
statement from the Directorate and vt'le on the cjueslion v'f 
confidence.’ 

. . . The Court is convinced that Article 17 must be read as rcsiriclcd 
to executive po-vver in respect of matters within the competence of the 
Memel authorities, otherwise it would be in llagraiu contradiction 
with the provisions of .Article 7, which sa\s that ailairs which under 
the .Statute are not within the jurisdiction of the local authorities 
are to be within the c.xcliisivc jurisdiction of the competent ('‘rganisa- 
lions of the Lithuanian Repuhiic. 

What .should be noted is the absence of any provisions as to what 
is to happen if acts of the executive authority at Memel exceed tlie 
competence of the authorities of the d'erriiory. Tliere is nothing to 
correspond to the veto on legislation exceeding the competence of 
tho.se authorities. 

The Court finds it impossible to believe that it was the intention 
of the Convention to leave Lithuania, the sovereign of the Memel 
Territory, with no remedy whatever if the executive authorities at 
Memel violated the Statute by acting in a manner beyond their powers. 

... It has been argued on behalf of the Pour Powers that, even if 
it be assumed that the Lithuanian Government has some remedy if 
the executive authorities at Memel exceed their competence, that 
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remedy cannot be the dismissal of the President of the Directorate, if 
the Chamber supports him, because of the provisions of Article 17, 
which says that the President shall hold olhce so long as he possesses 
the confidence of the Chamber. Jt is argued that this provision must 
exclude any power for the Governor to dismiss a President if the 
Chamber accords him its confidence. 

I’his provision cannot, in the opinion of the Court, be isolated 
from the rest of the Article in which it figures. The purpose of that 
Article is to make provision for the exercise of the execulive power in 
the Memel Territory. The executive power is to carry out all such 
executive acts as fall within the competence of the Memel authorities. 
The right to continue to hold office which this provision accords to the 
President of the Directorate is afforded to him fen* the purpose of 
enabling him to carry out those acts. I’o place upon these words the 
meaning that the right so conferred upon the President of the Direc¬ 
torate is absolute and persists in all cases so long as the Chamber 
supports him, would result in a President being able to violate the 
Statute and to flout tlie authorities t>f the Lithuanian Government so 
long as he carried the ( hamber with him. Such an interpretation 
would destroy the general scheme of the Coinention of Paris of 1924 
and the Statute annexed to it, under which Memel was to enjoy 
autvmomy within defined limits, but was placed under the sovereignty 
of Lithuania. Both the aunanomy as defined and the sovereignty were 
intended to be effective. 

It would follow from the argument advanced on behalf of the Four 
Powers that, with the support of the Chamber, the President would be 
free to act in a manner exceeding the limits of the competence of the 
Memel authorities. It is not clear wh> the Chamber should be able, 
by expressing its confidence in the President, to endorse acts on his 
pan which exceed the competence of the Memel autlnn-ities under the 
Statute, rhe C'hamber is primarily a legislative body. Its powers in 
matters of legislation do not exceed the limits imposed by the Statute. 
... If its acts as a legislature exceed those limits, they are \etoed under 
Article 16. It would be quite illogical to hold that in the execulive 
sphere the Chamber simuld be able by a vote of confidence to extend 
immunity to a President w ho.se actions exceeded those limits. 

For these reasons, the Court is led io the conclusion that this 
provision in Article 17 of the Statute does not bear the interpretation 
W'hich has been placed upon it by the Four Powers, and that it is 
restricted in its operation to cases where the President of the 
Directorate is acting within the limits of the autonomy conferred upon 
the Memel Territory. 

The Court is also led to the conclusion that it was not the inten¬ 
tion of the Statute that the Lithuanian Government should be left 
with no protection against a violation of the Statute on the part of the 
Memel executive authorities and, further, that in cases where the Courts 
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cannot interfere, the possibility of treating such acts as non avenus may 

be no sufficient protection. 

The cases enumerated in Article 16 as cases in which the Governor 
may impose a veto on legislative acts are all of them cases in which 
the Lithuanian Government would equally require protection if the 
act were an executive act and not a legislative act. 

Under the proper interpretation of the Statute, the Governor must 
be regarded as entitled to watch the acts of the executive power in 
Memel in order to see that such acts do not exceed the limits of the 
competence of the local authorities as laid down by the Statute, nor 
run counter to the stipulations of Article 6 of the Statute or to the 
international obligations of Lithuania. If they do. the principle laid 
down in Article 16, under which legislation is vetoed, must apply, that 
is to say that the Governor will be entitled to take appropriate steps 
to protect the interests of the Lithuanian Government. 

As the Court is unable to hold that the sentence in Article 17 
excludes in every case the right to dismiss a President of the 
Directorate who receives the support of the C hamber. it follows that 
under the correct interpretation of the Memel Statute, the right of the 
Governor to dismiss the President of the Directorate is not excluded. 

The dismissal of the President of the Directorate by the Governor 
would constitute a legitimate and appropriate measure of protection of 
the interests of the State only in cases in which the acts complained 
of were serious acts calculated to prejudice the so\ereign rights of 
Lithuania and violating the provisions of the Memel Statute, and when 
no other means are available. 

Whether or not such a situation exists as calls for so extreme a 
measure as the dismis.sal of the President of the Directorate is primarily 
a question for the Governor to determine. But his decision would 
not be final. It W'ould noi prejudice the right of any Power concerned 
to take such steps as may be open to it under Article 17 of the Paris 
Convention. 

Within the limits explained above, the Convention of Paris of 1924 
and its annexes must be interpreted as giving the Governor the right to 
dismiss the President of the Directorate. 

.. . The Court finds in the Convention of Paris and its annexes the 
basis for the conclusion that in certain circumstances the Governor 
has the right to dismiss the President of the Directorate. It is therefore 
unnecessary to consider the extent to which the constitutions of other 
countries can be u.sed as a guide (in) interpreting the Statute of Memel.' 

. . . The right of the Governor to dismiss the President of the 
Directorate arises only in exceptional circumstances, and. though it 

' Lithuania sought to introduce other constitutions in order to prove the 
Governor’s right to supervise and control the Memel authorities, and dismiss 
them for incompetence. 
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results from the Statute, it is not regulated by ii. It follows that the 
consequences resulting from it are not to be found regulated in detail 
in the Statute. They can only be deduced from a consideration of 
the broad lines of the regime which the Statute intended to introduce 
in Memel. 

The autonomy which the Statute confers upon the Memel Territory 
covers so broad a field that the powers of government conferred upon 
the Directorate must entail the constant exercise of governmental acts. 
'Fhe Territory cannot without inconvenience be left without a 
government. 

. . . The form w'hich was given to the dismissal of M. Bbtlcher was 
that of the revocation of the decree by which the Governor had 
appointed him to be President of the Directorate. This is the form 
which presumably would be employed whenever the Governor was 
obliged to have recourse to the extreme measure of dismissing the 
President. It is a form which necessarily renders the act of dismissal 
personal to the President and therefore limited, so far as the Governor 
is concerned, to the President. It does not automatically entail the 
cessation of the functions of the other members of the Directorate. 

The system followed in the Statute for bringing a Directorate into 
being that of the Giuernor appointing the President, and the 
President appointing the other members- was obviously intended to 
result in unity of view between all the members of the Directorate, so 
as to ensure harmonious co-operation. When an appointment to the 
post of President is made, the new' President will be entitled xo e.xercise 
the right given him by Article 17 to appoint the other members of the 
Directorate, and on the making of such appointments the previous 
holders of the posts will vacate them. 

... In the opinion of the Court, the dismissal of the President of 
the Directorate by the Governor does not by itself involve the termina¬ 
tion of the appointments of the other members of the Directorate. 
They will hold their posts until they are replaced.. . . 

(After a detailed examination of the facts of the case, the Court 
decided) that the dismissal of M. Bdttcher on February 6, 1932, was in 
order in the circumstances in which it took place. 

. . . The w'ording of Point 5 is as follows:™- 

‘ Whether, in the circumstances in which it took place, the 
appointment of the Directorate presided over by M. Simaitis is 
in order.’ 

. . . Under Article 17 of the Statute, the Governor appoints the 
President of the Directorate and the President appoints the other 
members. Thus there are two stages. The Governor is concerned 
only with the first. As soon as the appointment of the President is 
made, the Governor’s responsibility with regard to the creation of the 
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Directorate comes to an end. The President alone is responsible for 
the choice of the other wewhers: he does not have to submit their 
names to the Governor or get the Governor s approval. . . . 

When the Four Powers ask the Court in these proceedings against 
Lithuania to decide wiielher the appointment of the Siinailis 
Directorate w'as in order, the questiem must be taken to refer to the 
appointment of M. Simaitis b\^ the Governor to the post of President 
of the Directorate. 

... In the opinion of the Court, the only qualification in law' for 
membership of the Directorate is that laid down in Article 17: 
citizenship of the Territory. The duty of the Governor to limit his 
choice to persons to whom it may reasonably be expected that the 
Chamber will accord its confidence is not a legal obligation. It is a 
matter of good sense, a natural consequence of the desire which any 
Governc^r of the Territory would feel to do his best to make the 
Statute work successfully. . . . (But) the Governor makes the appoint¬ 
ment on his envn responsibility and the Chamber gives or refuses its 
confidence at a later stage. . . . *Jhere is doubt that M. Simaitis 
was a qualified person. . . . 

The Court decides that the action of the Governor in appointing 
M. Simaitis to be President of the Directorate . . , was in order. 

. . . The diss<dution of the Chamber is regulated by paragraph 5 
of Article 12 of the Stauite, which provides as follows: 

‘The Cdiamber may be disM:)l\ed by the G('\crnor in agree¬ 
ment whh the Directorate. The elections of the new Chamber 

shall take place within six weeks fri)m the dissolution.* 

The intention of this provision is clear. The Go\erm)r is not 
entitled under the Statute to dissolve the Chamber on his own 
authority. 

... It cannot be dv)ubled that a Directorate comes legally into 
existence as soon as it is constituted. FTom that moment it is entitled 
to act as the Directorate and to transact business. It need not wait 
for the Chamber to express its confidence. The wovk of the administra¬ 
tion of the Territory must be carried on. 

On the other hand, a Directorate which has never obtained the 
confidence of the C hamber may represent no m(^rc than the individual 
will and views of the Cjovernor and of his nominee fc»r the post of 
President of the Directorate. ... If .such a body is competent io agree 
to a dis.solution under Article 12, paragraph 5, the situation wx;)uld 
approach very near to that of according a power of dissolving the 
Chamber to the Governor alone, and that ... is clearly not the 
intention of Article 12. . . . 

If it was the intention of Article 12 that the Chamber should not 
be dissolved by the Governor alone without the concurrence of a body 
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which could be taken as in some way representing the local elements 
at Memel, some distinction must be drawn between the powers o£ a 
Directorate which has, and the powers of a Directorate which has not, 
received the conlidencc of the Chamber. 

Dissensions may w'cll arise between the Chamber and a Directorate 
duly installed in oflice, i.c., which had received at the outset of its 
career the confidence of the Chamber. . . . The Directorate is in such 
cases cjualilied under Article 12 to agree to a dissolution. . . . 

'I’he text of the Statute does not exclude this distinction, as regards 
agreeing to a dissolution, between the tx)wers of a Directorate which 
has in the past secured the conlidencc of the Chamber and loses it 
on the occasion of some subscLjuent vine, and those of a Directorate 
which has ne\er received the confidences c>f the Chamber. . . . 

it is not the formal vote of confidence in the early days of its 
career which justifies the greater power in the former case; it is the 
right of such a Directorate to be regarded as representing the local 
clement. ConscLjuenily, a Directorate with which the Chamber has 
in fact collaborated elTectivcly, even if there had never been a formal 
vote of confidence, would equally be entitled to agree to a dissolution. 

fhe Court attaches no importance to the fact that the agreement 
by the Directorate to the dissolution of the Chamber by the Governor 
was given before the Chamber passed the \ t>te of n(>-contidence which 
rendered the dissolution necessary. If the Directorate was entitled 
to agree to a dissiilutioii at all, it was just as entitled to do so before 
as after the \(>ic was taken. 

‘fhe conclusion at which the Court has arrived, namely, that a 
Directorate which has never enjoyed the conlidencc of the Chamber 
is not entitled to consent to diss(>lve the latter, also finds support in 
other considerations than tho.se given above. Article 12 of the Statute 
should be read in connection with Article 17. The last .sentence of 
paragraph 2 Article 17 provides as T)llows ; 

‘ If, for any reason, the Governor appoints a President of the 
Directorate when the Chamber of Representatives is not in session, 
it shall be convened so as to meet within four weeks after the 
appointment to hear a statement from the Directorate and vole 
on the question oi confidence.’ 

According io this provision, it is abundantly clear that a newly 
formed Directorate which has not enjoyed the c(mfidence of the 
Chamber cannot proceed forthwith to dissolve the latter, but must on 
the contrary convoke it within a certain period of time. It would be 
unrea.sonable to suppose, and there is nothing in the Statute which 
can ju.stify the Court in supposing, that a Directorate not possessing 
the confidence of the Chamber could proceed to dissolve the latter 
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in case it was appointed during a session, instead of during the recess 
of the Chamber. 

. . . The conclusion at which the Court arrives is that, on the 
proper construction of the Statute, tlie Governor cannot dissolve the 
Chamber except with the consent of a Directorate which has functioned 
as a Directorate with the consent of the Chamber. In the present case, 
the Directorate presided over by M. Simaitis had never functioned as 
a Directorate with the consent of the Chamber. Consequently when 
the Governor proceeded to the dissolution of March 22, he issued the 
decree with the consent of a body which was not capable of giving the 
consent. . . The dissolution of the Chamber . . . was not in order. 

The Court thinks it well to add that its function in the present 
case is limited to interpreting the Memel Statute in its treaty aspect. 
It has arrived at the conclusion that on the prof>er construction of the 
Statute the Governor ought not to have taken certain action W'hich he 
did take. It docs not thereby intend to say that the action of the 
Governor in dissolving the Chamber, even though it was contrary to 
the treaty, w^as of no effect in the sphere of municipal law. This is 
tantamount to saying that the dissolution is not to be regarded as void 
in the sense that the old Chamber is still in existence, and that the new 
Chamber since elected has no legal existence. The Court is satisfied 
that this was not the intention of the Four Powers when they submitted 
Point 6 to the Court. The Court infers from the closing words of the 
speech of the Agent of one of these Powers that the intention of the 
Four Powers w^as only to obtain an inierpretatimi of the Statute which 
would .serve as a guide for the future. . . . 

(Judges de Bustamante, Altamira, Schiicking and van F\'singa 
delivered a joint dissenting opinion; another was delivered by Judge 
Anzilotti, while Judge Urrutia and Romer'is, Lithuanian Judge 
ad hoc, dissented in part.) 


20 

International Court of Justice 

Reparation for Injuries Suffered in the 
Service of the United Nations 

(1949) /.CJ. Reports 1949, p. 174 

During 1947 and 1948 a number of persons serving on Commissions 
established by the United Nations were killed or injured while fulfilling 
their official duties in various parts of the w'orld. Of these the most 
important was Count Bemadotte who was murdered while carrying 
out his duties as United Nations Mediator in Palestine. On 
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December 3, 1948, the General Assembly of the United Nations 
decided to ask the C^)urt for an Advisorj' Opinion on two questions: 

'I. In the event of an agent of the United Nations in the per¬ 
formance of his duties suffering injury in circumstances involving the 
responsibility of a State, has the United Nations, as an Organisation, 
the capacity to bring an international claim against the responsible 
de jure or de facto government with a view to obtaining the reparation 
due in respect of the damage caused (a) to the United Nations, (h) to the 
victim or to persons entitled through him? 

‘ II. In the event of an affirmative reply on Point I (/>), how is 
action by the United Nations to be reconciled with such rights as may 
be possessed by the State of which the victim is a national? ’' 

Opinion 

Per Curiam : 

. . . As . . . question (I) assumes an injury suffered in such circum¬ 
stances as to involve a Stale’s responsibility, it must be supposed, for 
the purpose of this Opinion, that the damage results from a failure by 
the State \o perform obligations of which the purpose is to protect the 
agents of the Organisation in the performance of their duties. . . . 

The questions asked of the Court relate to the ‘capacity to bring 
an international claim'; accordingly, we must begin by defining what 
is meant by that capacity, and consider the characteristics of the 
Organisation, so as to determine whether, in general, these character¬ 
istics do, or do not, include for the Organisation a right to present an 
international claim. 

Competence to bring an international claim is. for those possessing 
it, the capacity to resort to the customary means recognised by 
international law for the establishment, the presentation and the 
settlement of claims. Among these methods may be mentioned 
protest, request for an enquiry, negotiation and request for submission 
to an arbitral tribunal or to the Court in so far as this may be 
authorised by the Statute. 

This capacity certainly belongs to the State; a State can bring an 
international claim against another State. Such a claim takes the 
hum of a claim between two political entities, equal in law, similar 
in form, and both the direct subjects iff international law*. It is dealt 
with by means of negotiation, and cannot, in the present state of the 
law as to international jurisdiction, be submitted to a tribunal, except 
with the consent of the States concerned. 

When the Organisation brings a claim against one of its Members, 
this claim will be presented in the same manner, and regulated by the 
same procedure. It may, when necessary, be supported by the political 


* U.N. Doc. A/PV 169. 
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means at the disposal of the Organisation. In these ways the 
Organisation would find a method for securing the observance of its 
rights by the Member against which it has a claim. 

But, in the international sphere, has the Organisation such a nature 
as involves the capacity to bring an international claim? In order 
to answer this question, the Court must first inquire whether the 
Charter has given the Organisation such a pc^sition that it possesses, 
in regard to its Members, rights which it is entitled to ask them to 
respect. In other words, does the Organisation possess international 
personality? This is no doubt a doctrinal expression, which has 
sometimes given rise to cemtroversy. But it will be used here to mean 
that if the Organisation is recognised as having that personality, it is 
an entity capable of availing itself of obligations incinnbent iipiMi its 
Members. 

To answer this question, which is mn settled by the actual terms 
of the Charter, we must consider what characteristics it was intended 
thereby to give the Organisation. 

The subjects of law' in any legal s\stem are not necessarily 
identical in their nature or in the extent of their rights, and their nature 
depends upon the needs of the community, throughout its history, 
the dexelopment of international law- has been influenced by the 
requirements of international life, and the progressive increase in the 
collective activities of Slates has already gi\en rise to instances of 
acii(>n up(Mi the internaticuial plane by certain entities which are not 
States. This development culminated in the establishment . . . of 
an international organisation whivse purposes and principles are 
specified in the Charter of the I'niied Nations. But to achieve these 
ends the attribution of international personality is indispensable. 

The Charier has not been content to make the Organisation created 
by it merely a centre ' for harmonising the actions of nations in the 
attainment of these common ends It has equipped that centre with 
organs, and has given it special tasks. It has defined the position of 
the Members in relation to the Organisation by requiring them to 
give it every assistance in any action undertaken by it,' and to accept 
and carry out the decisions of the Security Council ‘ : by authorising 
the General Assembly to make recommendations to the Members " ; 
by giving the Organisation legal capacity and privileges and immunities 
in the territory of each of its Members ; and by providing for the 
conclusion of agreements between the Organisation and its Members." 
Practice -in particular the conclusion of conventions to which the 

“Article 1, paragraph 4. 

^ Article 2, paragraph 5. 

Article 25. 

* Article 10. 

* Articles 104 and 105, paragraph 1. 

' Articles 4.'^, paragraph 3, and 75. 
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Organisation is a parly—has confirmed this character of the Organisa¬ 
tion, which occupies a position in certain respects in detachment from 
its Members, and which is under a duty to remind them, if need be, of 
certain obligations. It must be added that the Organisation is a 
political body, charged with political tasks of an important character, 
and covering a wide field, namely, the maintenance of international 
peace and security, the development of friendly relations among 
nations, and the achievement of international co-opcralion in the 
solution of problems of an economic, social, cultural or humanitarian 
character " ; and in dealing with its Members it employs political 
means, riic ‘Convention on the Privileges and Immunities of the 
United Nations ' . . . creates rights and duties between each of the 
signatories and the Organisation.® It is diificult to see how such a 
convention could operate except upon the international plane and as 
between parties possessing international personality. 

In the opinion of the Court, the Organisation was intended to 
exercise and enjoy, and is in fact exercising and enjoying, functions 
and rights which can only be explained on the basis of the possession 
of a large measure of international personality and the capacity to 
operate on an international plane. It is at present the supreme type 
of international organisation, and it could not carry out the intentions 
of its founders if it was de\()id of international personality. It must 
be acknowledged that its Members, by entrusting certain functions to 
it. with the attendant duties and responsibilities, have clothed it with 
the competence required to enable those functions to be effectively 
discharged. 

Acci'rdingly, the C'oiirt has come to the conclusion that the Organ¬ 
isation is an international person. That is ru‘t the same thing as saying 
that it is a State, which it certainly is not, or that its legal personality 
and rights and duties are the same as those of a State. Still less is it 
the same thing as saying that it is a ‘ super-Statc \ whatever that 
expression may mean. It does not even imply that all its rights and 
duties must be upon the international plane. What it does mean is 
that it is a subject of international law and capable of possessing 
international rights and duties, and that it has capacity to maintain 
its rights by bringing international claims. 

The next question is whether the sum of the international rights 
of the Organisation comprises the right to bring ... a claim against a 
State to obtain reparation in respect of the damage caused by the 
injury of an agent of the Organisation in the course of the performance 
of his duties. Whereas a Stale possesses the totality of international 
rights and duties recognised by international law, the rights and duties 
of an entity such as the Organisation must depend upon its purposes 

* Article 1. 

* 1946. Journal of flic General Assembly. First Session, No. 34. pp. 687-693. 
especially s. 35. 
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and functions as specified or implied in its constituent documents and 
developed in practice. The functions of the Organisation arc of such a 
character that they could not be effectively discharged if they involved 
the concurrent action, on the international plane, of fifty-eight or more 
Foreign Offices, and the Court concludes that the Members have 
endowed the Organisation with capacity to bring international claims 
when necessitated by the discharge of its functions. . . . 

Question I (a )... is concerned solely with the reparation of damage 
caused to the Organisation when one of its agents suffers injury at the 
same lime. It cannot be doubted that the Organisation has the capacity 
to bring an international claim against one of its Members which has 
caused injury to it by a breach of its international obligations towards 
it. The damage specified in Question I (u) means exclusively damage 
caused to the interests of the Organisation itself, to its administrative 
machine, to its property and assets, and to the interests of w'hich it is 
the guardian. It is clear that the Organisation has the capacity to 
bring a claim for this damage. As the claim is based on the breach of 
an international obligation on the part of the Member held responsible 
by the Organisation, the Member cannot contend that this obligation 
is giwerned by municipal law, and the Organisation is justified in giving 
its claim the character of an international claim. 

When the Organisation has sustained damage resulting from a 
breach by a Member of its international obligations, it is impossible 
to sec how it can obtain reparation unless it possesses capacity to 
bring an internali<uia] claim. It cannot he suppi’)scd that in such an 
event all the Members of the Organisation, save the defendant State, 
must combine to bring a claim against the defendant for the damage 
suffered by the Organisation, 

The Court is not called upon to determine the precise extent of the 
reparation which the Organisation would be entitled to recover. It 
may, however, be said that the measure of the reparation should 
depend upon the amount of the damage which the Organisation has 
suffered as the result of the wrongful act or omission of the defendant 
State and should be calculated in accordance w'ith the rules of 
international law'. Amongst other things, this damage would include 
the reimbursement of any reasonable compensation which the 
Organisation had tc^ pay to its agent or to persons entitled through 
him. Again, the death or disablement of one of its agents engaged 
upon a distant mission might involve very considerable expenditure 
in replacing him. . . . 

... In dealing with the question of law w'hich arises out of 
Question I (b). it is unnecessary to repeat the considerations which led 
to an affirmative answer being given to Question I frri. It can now be 
assumed that the Organisation has the capacity to bring a claim on the 
international plane, to negotiate, to conclude a special agreement and 
to prosecute a claim before an international tribunal. The only legal 



Cask 20] Injuries Suffered in Service of U.N. 65 

question which remains to be considered is whether ... the Organisa¬ 
tion can recover the reparation due in respect of the damage caused 
... to the victim .. 

The traditional rule that diplomatic protection is exercised by the 
national State does not involve the giving of a negative answer . . . 

In the first place, this rule applies to claims brought by a Slate. 
But here we have the different and new case of a claim that would be 
brought by the Organisation. 

In the second place, even in inler-State relations, there are 
important exceptions to the rule, for there are cases in which protec¬ 
tion may be exercised by a State on behalf <^f persons not having its 
nationality.'" 

In the third place, the rule rests on two bases. 1’he first is that 
the defendant wState has broken an obligation towards the national 
State in respect of its nationals. The second is that only the party 
to whom an international obligation is due can bring a claim in respect 
of its breach. This is precisely what happens when the Organisation, 
in bringing a claim for damage suffered b\ its agent, does so by 
invoking the breach of an obligation towards itself. Thus the rule of 
the nationality of claims affords no reason against recognising that 
the Organisation has no right to bring a claim for the damage referred 
to. ... On the contrary, the principle underlying this rule leads to the 
recognition of this capacit)' as belonging to the Organisation, when the 
Organisation invokes, as the ground of its claim, a breach of an 
obligatiiui towards itself. 

Nor does the analogy of the traditional rule of diplomatic protection 
i)f nationals abroad justify in itself an aflirmative reph. It is not 
possible, by a strained use of the concept allegiance, to assimilate 
the legal bond which exists under Article 100 of the Charter,’ ’ between 
the Organisation on the one hand, and the Secretary-General and the 
staff on the other, to the bond of nationality existing between a State 
and its nationals. 

The Court is here faced with a new situation. The questions to 
w'hich it gives rise can only be solved by realising tliat the situation 

’'’But cf. the Pa/U'vrz\\K-Saliiuriski,\ Railway Case. a Slate's right to take 

up a case ‘ is necessarilv limited to intervention on behalf of its nationals 
because ... it is the bond of nationality between the State and the individual 
which alone confei.s upon the State the right of diplomatic protection’. 
Series A/B, No. 76. p. 16. 

” ‘ In the performance of their duties the Secretary-General and the statf shall 
not .seek or receive instructions from any government or from any other 
national authority external to the Organisation. Ihey shall refrain from 
any action w'hieh miflht reflect on their position as international otficials 
responsible only to the Organisation. Each Member of the United Nations 
undertakes to respect the exclusively international character of the responsi¬ 
bilities of the Secretary-General and the staff and not to seek to influence 
them in the discharge of their responsibilities.’ 
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is dominated by the provisions of the Charter considered in the light 
of the principles of international law. 

The question . . . presupposes that the injury b^r which the repara¬ 
tion is demanded arises from a breach of an obligation designed to 
help an agent of the Organisation in the performance of his duties. 
It is not a case in which the wrongful act or omission would merely 
constitute a breach of the general obligations of a Stale concerning the 
position of aliens; claims made under this head would be within the 
competence of the national State and not. as a general rule, within 
that of the Organisation. 

The Charter does not expressly ctmfer upi>n the Organisation the 
capacity to include, in its claim for reparation, damage caused to the 
victim or io persons entitled through him. The Court must therefore 
begin by enquiring whether the pnnisiims of the Charter concerning 
the functions of the Organisation, and the part played by its agents in 
the perhumiance of those functions. impl\ fi>r the Organisation power 
io afford its agents the limited protection that would consist in the 
bringing of a claim im their behalf for reparation for damage suffered 
in such circumstances. I nder international law, the Organisaiivni miisi 
be deemed to haxe those powers which, though not expressly provided 
in the Charter, are conferred upon it by necessarv implication as being 
essential to the performance of its duties, f'his principle of law was 
applied by the Permanent Court of Internationa! Justice to the 
Jntcrnaiional I.abour Organisation and must be applied to the 

l.aiited Nations. 

Having regard to it.s purposes and functions alreatly referred to, the 
Organisation ma\ find it necessary, and has in fact found it necessarv. 
to entrust its agent.s with important missions to be performed in 
disturbed parts of the wt^rld. Many missions, from their very nature, 
involve the agents in unusual dangers to which oialinary persons arc 
lun exposed. Tor the same reason, the injuries suffered by its agents 
in these circumstances will sometimes have occurred in such a manner 
that their national State would not be justified in bringing a claim for 
reparation on the ground of diplomatic protection, or, at any rale, 
would not feci disposed to do so. Both to ensure the efricient and 
independent performance of thc.se missions and to afford effective 
support to its agents, the Orgaiiisati<m must provide them with 
adequate protection. 

. . . For this purpo.se, the Members of the Organi.sation have 
entered into certain undertakings, .some of w’hich arc in the Charier 
and others in complementary agreements. (Their) content . . . need 
not be described here; but the Court must stress the importance of 
the duty to render to the Organisation 'every assistance’ which is 


Prrsunid W (nk nj /:'////</.nr/ a (0^26), Scries U, No. l.t. 
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accepted by the Members.'* . . . The efTcctive working of the 
Organisation-- the accomplishment of its task, and the independence 
and effectiveness of the work of its agents—require that these under¬ 
takings should be strictly observed. For that purpose, it is necessary 
that, when an infringement occurs, the Organisation should be able 
to call upon the responsible State to remedy its default, and, in 
particular, to obtain from the State reparation for the damage that the 
default may have caused to its agent. 

In order that the agent may perform his duties satisfactorily, he 
must feel that this protection is assured to him by the Organisation, 
and that he may count on it. 'I'o ensure the independence of the agent, 
and, consequently, the independent action of the Organisation itself, 
it is essential that in performing his duties he need not have to rely on 
any other protection than that of the Organisation save, of course, 
for the more direct and immediate protection due from the State 
in whose territory he may be. In particular, he should not have to 
rely on the protection of his own Stale. If he had to rely on that 
Slate, his independence might well he compromised. . . . And lastly, it 
is essential that whether the agent belongs to a powerful or to a weak 
State; to one iikm'c affected or less alTected by the complications of 
inlernali<mal life: to one in .sympathy or not in sympathy with the 
mission of the agent he .should know that in the performance of his 
duties he is under the protection c>f the Organi.sation. This assurance 
is even nnux* necessary when the agent is stateless. 

Upon examination of the character of the functions entrusted to 
the Organisation and of the nature of the missions of its agents, it 
becomes clear that the capacity of the Organisation to exercise a 
measure of functional protection of its agents arises by necessary 
intendment out of the Chaiter. 

The obligations entered into by States to enable the agents of the 
Organisation to perfinm their duties are undertaken not in the interest 
of the agents, but in that of the Organisatiim. When it claims redress 
for a breach of the.se obligations, the Organisation is invoking its own 
right, the right that obligations due to it should be respected. On 
this ground, it asks for reparation of the in jury .sufTered, for * it is a 
principle of international law that the breach of an engagement involves 
an obligation to make reparation in an adequate form , In claim¬ 
ing reparation based on the injury suffered by its agent, the 
Organisation docs not represent the agent, but is asserting its own 
right, the right to secure respect for undertakings entered into towards 
the Organisation. 

. . . The Court is of the opinion that, in the case of a breach of 
(the obligations entered into by the Members), the Organisation has 

'•^diartcr. Article 2. paragraph 5. 

Chorzow Factory {Indemnify), (Jurisdiction), (l*)27). Series .A. No. 9, p. 21, 

and sec below. No. 137, 
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the capacity to claim adequate reparation, and that in assessing this 
reparation it is authorised to include the damage suffered by the victim 
or by persons entitled through him. 

The question remains whether the Organisation has ‘ the capacity 
to bring an international claim . . when the defendant wState is not 
a member of the Organisation. 

... It has now been established that the Organisatiim has capacity 
to bring claims on the international plane, and that it possesses a 
right of functional protection in respect of its agents. . . . The question 
is whether the Organisation has capacity ti' bring a claim against the 
defendant State to reco\cr reparatic'n in respect of . . . damage or 
whether, on the contrary, the defendant Slate, not being a member, 
is justified in raising the objection that the Organisation lacks the 
capacity to bring an international claim. On this point, the Court's 
opinion is that fifty Stales, representing the vast majority of the 
members of the international community, had the power, in confi^rmity 
wfith internatiiMial law, to bring into being an entity pevssessing 
objective international personality, and not merely personally 
recognised by them alone, together with capacity to bring international 
claims. 

Accordingly, the Court arrives at the conclusion that an affirmative 
answer should be given to Oueslion I ia) and (h) whether or not the 
defendant State is a Member o( the Ihiited Nations. 

. . . The affirmative reply given on Point 1 ih) obliges it now to 
examine Question II. When the victim has a nationality, cases can 
clearly occur in which the injury suffered b\ him may engage the 
interest both of his national State and (ff the Organisation. In such an 
event, competition between the State's right of dipKnnalic pn)teclion 
and the Organisation's right of functional proiectinn might arise, and 
this is the only case with which the Court is invited to deal. 

In such a case, there is no rule of law which assigns pric^rity to the 
one or the other, or which compels either the State or the Organisatitm 
to refrain from bringing an international claim. The Court secs no 
reason w'hy the Parties concerned should not find solutions inspired 
by goodw'ill and common sense, and as between the Organisation 
and its Members it draws attention to their duty to render ‘every 
assistance ’ provided by Article 2, paragraph 5, of the Charier. 

Although the bases of the two claims are different, that does not 
mean that the defendant vState can be compelled to pay the reparation 
due in respect of the damage twice over. Internati«onal tribunals are 
already familiar with the problem of a claim in which two or more 
national States are interested, and they know how to protect the 
defendant State in such a case. 

The risk of competition betw'een the Organisation and the national 
State can be reduced or eliminated either by a general convention or 
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by agreements entered into in each particular case. There is no doubt 
that in due course a practice will be developed. . . . 

'I’he question of reconciling action by the Organisation with the 
rights of a national State may arise in another way; that is to say, when 
the agent bears the nationality of the defendant State. 

The ordinary practice whereby a State does not exercise protection 
on behalf of one of its nationals against a State which regards him as 
its own national, does not constitute a precedent which is relevant 
here, rhe action of the Organisation is in fact based not upon the 
nationality of the victim but upon his status as agent of the Organisa- 
li(m. Therefore it does not matter whether or not the State to which 
the claim is addressed regards him as its own national, because the 
question of nationality is not pertinent to the admissibility of the claim. 

In law, therefore, it does not seem that the fact of the possession 
of the nationality of the defendant State by the agent constitutes any 
obstacle to a claim brought by the Organisation for a breach of 
obligations towards it occurring in relation to the performance of his 
mission by that agent. 

(The Court was of opinion unanimously that the United Nations 
can bring an action, in respect of injury suffered by an agent of the 
United Nations, against a Member Stale or a non-member) in respect 
of the damage caused to the L'nited Nations. (By eleven votes against 
four, that the United Nations can bring an action against a Member 
State or a non-member) in respect of the damage caused to the victirr. 
or to persons entitled through him, (By ten votes against five, that the 
United Nations can only bring a claim for reparation of damage to its 
agent) by basing its claim upon a breach of obligations due to itself; 
(that respect for this rule will normally prevent a conflici between the 
claims of the I hiited Nations and those of the victim's national State), 
and thus bring about a reconciliation between their claims; moreover, 
this reconcilialiim must depend upon considerations applicable to each 
particular case, and upon agreements made between the Organisation 
and individual Slates, either generally or in each case. 

(Concurring opinions were delivered by Judges Alvarez and 
Azevedo, while dissciiliiig opinions were delivered by Judges 
Hackworth, Wiiiiarski concurring, Badawi Pasha and Krylov.) 
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21 

Admiralty Prizi: Court 
The Ionian Ships 

(JS55) 2 Sp. 212 


Ihidcr the Treaty of Paris, 1815,' the Ionian Islands were conslitiilcd 
a free and independent State under the exclusive protection of Great 
Britain, who had the right of making peace or war for them. During 
the Crimean War some ships flying the Hag of the Ionian Slates were 
captured in the Black Sea hy British cruisers, and were brought in for 
adjudication, on the ground that, the lonians being British subjects, 
they were illegally trading with the encm\. Since Great Britain had 
not declared war against Russia on behalf of the Iv>nian Islands, the 
Court was concerned with the problem whetlier the islanders were 
British subjects. 

'riie Court held tliat the islanders were not British subjects, and 
could make use of all the rights enio\ed by neutrals. 


Judi^fuenl 

Per Dr. Lushington: 

. . . General principles in the CiMisiitutuuis of States, howexer just 
and true in themselves, bear hut rcmoicK when the question is the 
construction of a treat), and upon the due construction of such solemn 
engagements . . . the questiim I have to determine mainly depends, 
b'or the means of obtaining a true construction I must depend on 
principles too nv)torious to require particular statement. 

. . . The counsel fv)r the captors allege that all Ionian vessels are 
to be considered as British \esscis: that as British ve.ssels are 
prohibited from trading with Russia during tlie war. so for the .same 
reason arc Ionian \cs.sels: in other words, ilie British and Ionian vessels 
are to be placed in the same category: that as regards a pt>wer hostile 
to Great Britain, the Ionian islanders stand in the same position as 
British subjects. 

If this proposition be true, it necessarilv lol!(‘vvs. as a corollary 
from it, that all trade with the enemy of Great Britain not allowed to 
British subjects is prohibited to the inhabitants of the Ionian Islands. 
I here is no doiii')t that a British vessel could not trade with this port 
of Taganrog; therefore, if British and Ionian ves.sels are in cacicm 
conditionc, this vessel could not lawfully prosecute her enterprise, and 
the cargo must be condemned. 

The claimants deny all these propositions; they say they were not 
British subjects, they are not at war with Russia, and they have a 


1 Hertsict's Treaties, p. 44. 
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right to carry on with Russia any trade that the subjects of a neutral 
nation could lawfully be engaged in. Before I proceed further, let me 
consider what constitutes the title of a captor to condemnation. . . . 
During war, a British ship of war captures a ship on the high seas 
subject always to the risk of costs and damages . . . but is on the other 
hand entitled to demand condemnation if the captured vessel did not 
make out its title to restitution. . . . 1 he claimant must establish his 
title to restitution in the first instance. 'I'hat is, he must show that 
the properly belongs to him: that he is entitled to claim in the character 
he assumes: that he is not violating the ordinary laws of war. Such 
a claim, indeed, may be barred by showing a violation of blockade, 
or otherwise: that is a totally different matter. 

... 1 will assume for the present that the onus prohandi lies on 
the claimant. His case is this: I am a subject of the Ionian Slates; 
no war has been deciared by them against Russia, or by any cc>mpetent 
aiilhority on their behalf: we are at peace, and the trade is lawful. 

In the absence of any such declaration and none has been 
produced 1 think that the claimants arc entitled so to rest their title, 
and to throw upon the capiv^rs the onus of proof. 

F-lul before I proceed further, I must notice the declaration of the 
Ionian Government making known the Oueen’s declaration of war. 
The senate publishes, for general information, a proclamation by 
Her Majesiv the Sovereign Protectress of those Slates, dated London, 
March 2S, containing a declaration of war against 1 lis Imperial Majesty 
the l.mperor of all the Russias. 1'he senate warns ail protected 
subjects (d’ Her Majestv i>eionging to those States to he guided by 
the above rtyval declaration. 

I think I mas safely sav that in this declaraiitm of March 28 itself, 
there is p.ol a word to be found which can by anv ingenuity be 
construed directly or indirectly lt> place the Ionian States in the 
ct>nditiim o\' warfare with Russia. '! he Ionian States are not by that 
declaration directed to do ov to abstain from doing anything. Then 
wdiat does the senate mean b\ directing all protected subjects to be 
guided bv it? ... I cannot venture to say what the meaning is, but 
this I think, that it canmH safely be held that the proclamation is 
equivalent to a declaration of hostilities against the Russian Govern¬ 
ment or an annunciation that such liad been made on behalf of the 
Ionian Islands by the protecting power, or by any such authority. . . . 

I have only to consider . . . whether Great Britain, being at war 
with Russia, the Ionian Slates are, rv necessitate, at war also, exactly 
in the same way as Jersey, Guernsey, Jamaica, and Canada would be 
placed in hostility by a declaration of war against Great Britain by 
any other power. . . . 

... All these islands were conquered by Great Britain during the 
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war ending 1815. ... 1 proceed on the assumption that Great Britain 
dealt vvitli them as conquered. Had they continued after the peace 
in the same state, they would have been a part of the dominions of 
Great Britain, governed as other conquered territories were 
go\erned, by the Crown and Acts of Parliament. 

Great Britain, however, did not retain these islands in the ordinary 
course of conquered territories, but she exercised a right indisputably 
belonging to her of making, in conjunction with other powers, a new 
and dilferent status for these islands. Great Britain ceded her original 
rights, and merged them in the new settlement. . . . No right remained 
in Great Britain after treaty . . . except the rights conferred by that 
treaty; from the nature of that transaction and from the terms of the 
treaty itself. Great Britain can at this period exercise no rights what¬ 
ever that are not to be found within the four corners of that treaty; 
there does not remain a scintilla of the original title of conquest; . . . 
Great Britain laid at llte feet of the contracting Parties . . . the powder 
and aiuhorit\ she had previously acquired. Henceforward the treaty 
is the sole guide; from this document must be derived all the rights of 
the contracting Parties, and all the rights and the obligations of the 
Ionian .States. 

rhe ireaiy of Paris of November 5, 1S15,' was made between 
Great Britain, Austria. Russia, and Prussia. . . . 

The first Article declares that these islands shall form a free and 
indcpcndciu .Slate. . , . 1 erms, however strong and clear in themselves, 
whatever meaning may be attributed - necessariIv attributed to them, 
sianding alone, mav be rnodilied by other parts of the same instrument. 
The consiruciion, therefore. 1 pul on the first Article is that the 
Ionian Islands sluill form a single free and independent Stale, accord¬ 
ing to the plain meaning of tho.^e terms, subject to and liable to be 
controlled by the rest of the ireatv; tPe whole treaty creates one 
obligation. 

The second Article is one of great importance the declaration that 
this Stale shall be placed under the immediate and exclusive protection 
of the King of Great Britain. I am strongly inclined to think that the 
necessary and inevitable consequence of such a condition is, that the 
King of Great Britain has the right of making W'ar and peace: indeed, 
such a power is inseparable from protection; for how could the duty 
of protection be fulfilled without such a right? and how could the 
Ionian Islands be secured from aggression but by the exercise of that 
power? and liow could their tranquillity be .secured afterwards, save 
by the pow'er to conclude peace, with all its concomitants? 

But it is another and wholly different que.stion whether, in 
consequence of this protectorate, the Ionian States become, ipso facto. 
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the enemies of all or any power or powers with which Great Britain 
may happen to be at war; and it is also another and different question 
whether, if Great Britain were, on account of Ionian grievances alone, 
to adopt measures for their protection against any other State, the 
kingdom of Great Britain would necessarily be at war with such Slate. 

. . . The other contracting Parlies renounce every right or preten¬ 
sion which they might have had with regard to the Ionian Islands and 
guarantee—guarantee- all the dispositions of the treaty. It is obvious 
that this clau.se entirely removes from me the necessity of looking 
into any part of the antecedent history, because, whatever might have 
been the claims of any of the contracting powers, they have so 
completely ceded and merged them by this treaty, that it w'ere perfectly 
vain to look back to them to obtain any information which can by 
possibility be of use on the present occasion, it is important, 
how'ever, to bear in mind that all the contracting pow'crs guarantee 
the position of these States. , . . 

By the third Article the United Ionian States were, with the 
approbation of Great Britain, to regulate their internal organisation. 

By the fourth there is to be a legislative assembly and a new' 
constitutional charter, also to be ratified by the King of Great Britain. 
Until such charier was ratified no alteration was to be made in the 
existing constitution save by the King in Council. Until that period, 
therefore, as to internal concerns, these islands remained nearl\, 
though not altogether, in the position of conquered islands belonging 
to the Crown of Great Britain. .. . 

The seventh Article is one deserving great attention. The trading 
flag of the Ionian Islands was acknowledged by all the contracting 
Parties as the Hag of a free and independent State. The effect of this 
provision, 1 apprehend, is, if war existed between Russia and Austria, 
Great Britain having no part in it, the Ionian flag would be respected 
as the flag of a neutral power. . . . 

. . . The status of the subjects of the Ionian Slates must be 
governed by the treaty, not by the (constitutional) charter, as far as 
any question may arise affecting the right or interest of the powers, 
parties to that treaty. 

I will now make a short summary of this treaty: it will show some 
of the anomalies. A single free and independent State, having the 
flag of a free and independent State—the military, naval, and 
diplomatic power all vested in the protecting State- the protected, not 
the subjects of the protector—not British subjects, for that is perfectly 
clear.... I must maintain the quality of independence, save as modified 
by the treaty itself, and, by parity of reasoning, the independence of 
the flag, or rather the rights and attributes of the flag of an 
independent State. 
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... I come to the question of whether 1 ought to condemn the ship 
and cargo proceeded against as the property of British subjects trading 
with the enemy, as the property of allies trading with the enemy, or as 
the property of subjects of the Ionian States being at war with 
Russia. . . . 

With respect to the first ground of condemnation. 1 am of opinion 
that this properly cannot be condemned, for, according to all the 
authorities and all the principles on which the authorities are founded, 
no property can be condemned on that grinind, unless it belong to 
British subjects, in the proper sense of the term -which ilie Jonians 
are not. As to the second ground, 1 am of opinion I cannot condemn, 
because the lonians are not allies in the war. No act whatsoever 
of the Ionian Go\ernmenl or of the protecting power has brought 
them within the fair meaning (^f that term. On the third ground 1 am 
of opinion that it docs not follow of necessity that the Ionian subjects 
are at once, by a declaration of war by the Crown of Great Britain 
conrmed to a declaration ('f war by Great Britain, imly against another 
power—comprised within that declaratitni, and conviiluted enemies 
of that power. That being s(\ I know of no act of the protecting 
power to place the lonians in that predicament. Cireal Britain may 
have authority to do so, as the proiecling power is possessed of 
all the rights of treating with foreign nations, and the right 
to place them in the categon of enemies: but she has not thought 
proper to do so. 

This ob.scrsatiotn 1 think, is entitled u* more weight fivan a con¬ 
sideration of the manner in which Great Britain ha . exercised the 
great power^ secured to her b\ the treaty. 1 refer to tlie ccMuentimi 
dated January, 1852. betw^'cn the Uueen and the King v'f the 
.Netherlands.' . . . Certain conclusions appear to nte to follow from a 
consideration of this treat}. First, it is evident that Her Majesty 
ascribes to herself the right of making treaties on iK*half of tlie Ionian 
States, Second!}, that no treat} between Great Briiam with another 
State does include the Ionian Islands, except speciall} named. I lliink 
that is perfectly evident, becau.se otherwise there is wo neccssil} for this 
treaty if it wa:s included in the former. Miirdly, that this power, 
vested in the Crown of Great Britain, is limited as to the Ionian States 
in the .same w'ay that the power is limited with respect to the British 
territories themselves, namely, the Crown may ct)ntracl, but as to all 
internal legislation necessary to carry such contracts into execution, 
it rests with the Government of the Imiian Slates to adopt the required 
measures as it would so in similar cases rest wdth the British 
Parliament. . . . 

Confining myself to the consideration of the question whether, by 
the terms of the treaty, the subjects of the Ionian States, as a necessary 


“ Ionian Government Gazette, June 5, 1852. 
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consequence of ihc provisions of that Irealy, became the enemies of the 
enemies of the protecting power, at least 1 ought to consider from what 
cause such necessity springs. ... To make the extension of all wars to 
the Ionian States inevitable would be to deprive the protecting power 
of her discretion to leave them at peace. 

Now 1 am told that anomalous consequences nuisl follow, if the 
Ionian States are allowed to maintain a neutral character. I admit it 
must be so. But will such consequences be more repugnant to the 
treaty, than to hold that a guaranteed free and independent State is 
involved necessarily in war by the act of another State, contrary to 
their own interests, and without the least regard to them? and that 
not by the act, the deliberate act of the protecting power, but merely 
by an inevitable inference? But again, are anomalous consequences 
resulting from a treaty a reason for abrogating its main provisions? 
For construing such provisions, if possible, so as not to produce such 
consequences, no doubt there is a very strong reason: for abrogating 
them, none. riKHigh all coniraciing powers may be hound by what 
they have done, yet surcl\ it would he dinicull to contend that such a 
construction as this must he taken as actually foreseen, and inten¬ 
tionally provided for too, by the stipulations of the treaty to the elTcci 
of entailing on the Ivmian States an> war in which (h'eai Britain may 
be involved. But t(^ this I ought to add that if anomalous con¬ 
sequences, or such as can be deemed .so, could dissolve treaties, I fear 
there would be little security for ccunpacts amongst Slates. . . . 

I shall . . . restore this ship on the following groundsFirst, 
because it is not the pnqx*ris of British subjects in an\ sense of the 
term, consequciillv it cannot be, as the propertv of a British subject, 
illegally engaged in trade with Russia on the ground of the war with 
Russia. . . . 

I shall restore, because the propertv is not the properly of allies 
in the war, for neither bv the treaty nor by the Law of Nations can 
I impose on the subjccis of the Ionian Slates that character. 

Again, I shall restore, because if Great Britain had the right by 
treaty of declaring war between the Ionian Islands and Russia, she 
had not done it. 

Because, in the absence of all such declaration or solemn act, in 
whatever form, I am of opinion that the Ionian .subjects are not placed 
in any stale of war. 

Becau.se I hold it to be the duty of every Court pre^fessing to 
administer the Law of Nations Xo carry into etfeci and operation the 
plainest terms of a treaty, though the consequences may not be 
perceived. Various anomalous results may follow, but they are 
infinitely less important in their consequences than if a Court of 
Justice should take upon itself to disregard a solemn compact carefully 
expressed. . . . 
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Judicial CoAiMnn-r or the Privy Council 

Secretary of State in Council of India 
\\ Kamachee Boye Sahaba 

(1859) 13 Moo. P.C. 22 

Under Treaties made between 1787 and 1799 the Rajah of Tanjore 
placed his Stale under the protection of the East India Company, while 
he remained So\ereign of the country and within the fort of Tanjore 
continued to possess absolute power. In October. 1855, the Rajah 
died without leaving male issue. The East India Company, by a 
dispatch to the Government of India, in concurrence with the opinion 
of such Government, and of the Government of Madras, declared the 
dignity of the Rajah of Tanjore to be extinct; and declared the Raj 
of Tanjore lapsed to the British Cio\ernment. Ouesiions then arose 
respecting the maintenance of the late Rajah’s family, and the Rajah's 
senior widow sought an injunction against the administrator of the 
estate appointed by the Company alleging that he was interfering with 
the deceased’s private property, which should devolve according to 
Hindu law. The Supreme Court of Madras granted an injunclii)n. 

The Secretary of State in Council of India, coming in place of the 
Company,' appealed against this decision, and the Privy (.'council 
advised that the appeal be allowed. 

Judgment 

Per Lord Kingsdown ; 

. . . The general principle of law was run . . . dispuietl. The 
transactions of independent Stales between each other are governed 
by other laws than those which Municipal Courts administer; such 
Courts have neither the means of deciding what is right, nor the power 
of enforcing any decision w'hich they may make. 

But it was contended on the part of the Respondent, that this case 
did not fall within the principle, for the following reasons; 

First, because, as it was said, the P^st India Company did not 
stand in the position of an independent Sovereign; that such powers of 
Sovereignty as were exercised on behalf of the Company were vested, 
not in the Company, but in the Governor-General and Council, who 
are protected by legislative enactments for what they may do in that 
character. Secondly, that the seizure in this case did not take place 
by the exercise of a Sovereign power against another independent 
power; but was a mere succession, by an asserted legal title, to properly 
alleged to have lapsed to the Company. And, thirdly, that there is a 

‘21 & 22 Viet., c. 106, s. 3, declares that the Secretary of State is to have the 
powers formerly cxerci.sed by the East India C ompany. 
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distinction between the public and private property of the Rajah, and 
that the Company never intended to exercise their Sovereign powers 
as to the latter, whatever they might do with respect to the former; 
that the Company, therefore, are in possession of property by the 
unauthorised acl of their officers, for which no protection can be 
claimed on the grounds which would protect the public property from 
the jurisdiction of the Court. 

On the first point their Lordships are unable to discover any room 
for doubt. .. . The law, as it stood in the year 183^, is accurately stated 
in the following passage in the judgment of Chief Justice Tindal in 
the case of (tih.son v. 77/e East India ConipanyJ^ in which, after 
referring to various legislative enactments, he observes that from these 
‘ It is manifest that the Last India Company has been invested with 
powers and privileges of a twofold nature, perfectly distinct from 
each other; namely, powers to carry on trade as merchants, and 
subject only to the prerogative of the Crown, to be exercised by the 
Board of Commissioners for the affairs of India pow'er to acquire 
and retain and govern territory, to raise and maintain armed forces 
by sea and land, and to make peace or w^ar with the Native powers 
of India.’ 

. . . Acts done in the execution of these wSovercign powers were not 
subject to the control of the Municipal Courts, either of India i^r 
Great Britain. . . . 

The next question is, what is the real character of the acl done in 
this case? Was it a sei/urc by arbitrary power on behalf of the Crown 
of Great Britain, of the dominions and property of a neighbouring 
Stale, an act not affecting to justify itself on grounds of Municipal 
Law'? or w'as it, in wlude or in part, a possession taken by the Crown 
under colour of legal title of the properly of the late Rajah of Tanjore, 
in trust for those who, by law, might be entitled to it on the death 
of the last possessor? If it w'erc the latter, the defence set up, of 
course, has no foundation. 

It is extremely diflicult to discover in these papers any ground of 
legal right, on the part of the Last India Company, or of the Crown 
of Great Britain, to the possession of this Raj, or of any part of the 

property of the Ra jah on his death-The Rajah was an independent 

Sovereign of territories undoubtedly small, and bound by Treaties to 
a powerful neighbour, which left him. practically, little power of free 
action; but he did not hold his territory, such as it was, as a fief of the 
British Crown, or of the East India Company; nor does there appear 
to have been any pretence for claiming it, on the death of the Rajah 
without a son, by any legal title either as an escheat, or as bona 
vacantia. It should seem, therefore, that the possession could hardly 
have been taken upon any such grounds. 


•(183^?) 5 Bing., N.C. 2(^2, at p. 273. 
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Accordingly, the Defendants in their answer, allege that on the 
death of the late Rajah, ‘ it was determined, as an act of State, by the 
Defendants and the British Government that the Raj and dignity 
of Rajah of Taiijorc was extinct, and that the State of I’anjore had 
thereupon lapsed to the Defendants in trust for Her Majesty: and it 
was thereupon also determined by the Defendants, as an act of State 
and Go\ernmeiu, that the whole dominions and Sovereignty of the 
State of 1 anjcM'e. together with the property belonging thereto, should 
be assumed bv the Defendants in trust for Her Majesty the Queen, 
and should become part of the British territories and dominions in 
India, in trust for Her Majestv. They then allege that the whole of 
the properly which they have seized has been seized by virtue (T their 
Sovereign rights on behalf of Her Majesty, and insist that the Court 
has no jurisdiction to inquire into the circumstances cd' the seizure, or 
the justice with respect to the whole or any part of the sei/urc. 

. . . That the seizure (of the property) was an exercise of Sovereign 
power ctfected at the arbitrary discretion of the Company, by the aid 
of military fierce, can hardly admit oi doubt. 

. . . The general rule o{ Hindu inheritance is parlibility, the 
succession of one heir, as in the ca.se of a Raj, is the exception. But 
assuming this, if the Company, in the exercise of their Sovereign 
power, have thought tit to sei/.e the wh(de property of the late Rajah, 
private as well as public, does that circumstance give any jurisdiction 
over their acts to the Court at Madras? If the Court cannot inquire 
into the act at all because it is an act of State, how can it inquire into 
any part of it. or afford relief on the ground that the Sovereign power 
has been exercised to an extent which Municipal L.aw will not 
sanction’? 

. . . (The letter fnnn the administrator to the late Rajah’s senior 
cifficer) sli(nvs that the Government intended to seize all the property, 
which actually was seized, whether public or private, subject to an 
assurance that all which, upon investigation, should he found to have 
been improperlv seized, would be restored. But, even with property 
not belonging to the Rajah, it is difficult to suppose that the 
Government intended to give a legal right (T redress to those who 
might think themselves wronged, and to submit the conduct of their 
officers, in the execution of a political measure, to the judgment of a 
legal tribunal. . . . 

... In the letter . . . from the Secretary of the Government in India 
to the Government (T Madras, it is expressly stated; ‘The relations 
whom the Rajah of Tanjorc has left are in this position; they are 
without any rights of inheritance ’; and it then proceeds to enumerate 
those relations who arc thus without any rights of inheritance, and 
mentions as the first ... the Respondent in this appeal; and it proceeds 
to speak of all those relations as claimants upon the consideration of 
the Government, and to describe in what manner these claims are to be 
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met. How is it possible, in the face of this declaration, to hold that 
it was the intention of the Government to recognise the right of 
inheritance of the Respondent, and to exclude from seizure, and to 
subject to process of law, any portion of the properly of the deceased 
Sovereign? If there had been any doubt upon the original intention 
of the Government, it has clearly ratified and adopted the acts of its 
agent, which according to the principle of the decision in But on v. 
Detittian: is equivalent to a previous authority. 

'I'he result ... is, that the properly now claimed by the Respondent 
has been seized by the British Government, acting as a Sovereign 
power, through its delegate the Hast India Company: and that the act 
so done, with its consequences, is an act of State over which the 
Supreme (.\>urt ('»f Madras has no jurisdiction. 

Of the pn'jpriety or justice of that act. neither the Court below nor 
the .ludicial Committee have the means of forming, or the right of 
expressing if they had formed, any opinion. ... It is sullicient to 
say that, c\en if a wrong has been done, it is a wrong for which no 
Municipal C'ourt of justice can afford a remedy. 

They must advise Her Majesty to reverse the decree complained 


23 

.hi)i(i\i (oMMirni (>i nil Pri\ v Coinc ii. 

Sobhuza 11 Miller 
[H)26] A.C. .SIS 

Sw'a/iland was formerly under the rule of native kings, and a large 
number c>f concessions conferring rights in respect (’•f land w'ere 
granted by them to foreigners, fhe land in question w'as part of the 
* Ihiallotted l ands C oncession ' dated July 26, 1SS9, and granted by 
C’hicf Cmbandine. luider the concession, the grantees bound them¬ 
selves i(^ respect all prior rights and in no way to interfere with the 
rights of the native subjects of the grantor. The claim was that the 
first respondent had trespassed on the existing rights of nativ e occupiers 
by ejecting them from the land they occupied, which was within the 
concession and other than that demarcated for the sole and exclusive 
use of the natives. 

The concession had been conlirmed in 1890 by the High Court of 
Swaziland, which had been constituted by the King of the Sw-azis WMth 
the consent of the British Government and the South African Republic, 
and having jurisdiction to inquire into the validity of concessions such 


Ml848) : Hx. 167. 
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as that in question. In September, 1908, the concession was 
expropriated by the High Commissioner. In 1917, by Order in 
Council, the concession became Crown land and a portion of it was 
granted to the respondent company, who claimed a clear freehold 
title under the grant. The natives claimed that their rights of use and 
occupation under native law had not been affected. 

The Special Court of Swaziland held that the effect of the land 
passing to the Crown was to extinguish any rights of use and occupation 
in the natives. The appeal was against this decision, which was 
confirmed bv the Privv Council. 


Judgment 

Per Lord Haldane: 

. . . Swaziland . . . was treated as an independent native State both 
by the South African Republic and by the British Government, not¬ 
withstanding a goixl deal of interference by both in its affairs, and it 
was recognised, and still is reci>gnised, as a protectorate. But the 
South African Republic appears, from the terms of the Convention 
made in 1894.’ to have become preponderant in the internal ct)ntrol. 
The relationship seems to have been recognised as one in which 
Swaziland sioixi to the Republic as a protected dependency 
administered by the S(Hiih African Republic. This protectorate 
stopped short of incorporation, but apparently it was recognised by 
the Convention of 1894 between Great Britain and the South African 
Republic “ as giving the latter, without incorporation, all rights of 
protection, legislation, jurisdiction and administration over Swaziland, 
and the inhabitants thereof. The natives were, however, guaranteed 
in their laws and cusi<.uns, so far as not inconsistent with laws made 
pursuant to the Convention, and in their grazing and agricultural 
rights, with the proviso that no law thereafter made in .Swaziland was 
to be in conflict with the guarantees given to the Swazi people in the 
Convention. 

The question which at once presents itself is, what is the meaning 
of a protectorate? In the general case of a British Protectorate, 
although the protected country is not a British dominion, its foreign 
relations are under the exclusive control of the Crown, so that its 
Government cannot hold direct communication with any other foreign 
power, nor a foreign power with its Government. . . . The protected 
State becomes only semi-sovereign, for the protector may have to 
interfere, at least to a limited extent, with its administration in order 
to fulfil the obligations w'hich international law imposes on him (o 
protect within it the subjects of foreign powers. A restricted form 
of extra-territorial sovereignty may have its exercise called for, really 

>( .7611 (1895), p. 34. 

•86 R.F.S.P., 1893-4, p 61. 
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involving division of sovereignty in the hands of protector and 
protected. But beyond this, it may happen that the protecting power 
thinks itself called on to interfere to an extent which may render it 
difficult to draw the line between a protectorate and a possession. In 
South Africa the extension of British jurisdiction by Order in Council 
has at times been carried very far. Such extension may be referred 
to an exercise of power by an act of Slate, unchallengeable in any 
British Court, or it may be attributed to statutory powers given by 
the Foreign Jurisdiction Act, 18W.’ This statute provided, upon the 
preamble that by treaty, capitulation, grant, usage, sufferance, and 
other lawful means, the Crown has power and jurisdiction in divers 
countries and places outside its dominions, and that it was expedient 
that Acts relating to the exercise of such jurisdiction should be con¬ 
solidated, that it should be lawful for the Sovereign to hold, exercise 
and enjoy any jurisdiction now or hereafter possessed within a foreign 
country in the same and as ample a manner as if the jurisdiction had 
been acquired by cession or conquest of tcrritor\, and that every act 
and thing clone in pursuance of such jurisdiction was to be as valid 
as if it had been done according t(' the local law' then in force in that 
country. . . . 'Ihe F^oreign Jurisdicti(Mi Act thus appears to make the 
jurisdiction, acquired by the Crown in a protected country, indistin¬ 
guishable in legal ctTecl from what might be acquired by conquest. . . . 

. . . What is done may be unchallengeable on the footing that the 
Order in Council, or the proclamation made under it, is an act of State. 
This method of peacefully extending British dominion may well be 
as little generally understood as it is, where it can operate, in law 
imquesiionahlc. 

Such being the principle, it remains to ascertain whether it has 
been put in operation in the case under consideraiicm. To answer this 
qticsii(m it is first necessary to recall the true character of the native 
title to land throughout the Fimpire, including South and West Africa. 
. . . J'he notion of individua] ownership is foreign to native ideas. 
Land bchnigs \o the community and not to the individual. The title 
of the native community generally takes the form of a usufructuary 
right, a mere qualification of a burden on the radical or final title 
of whoever is sovereign. Obviously such a usufructuary right, however 
difficult to get rid of by the ordinary methods of ccniveyancing, may 
he extinguished by the action of a paramount power which assumes 
possession or the entire control of the land. 

, . . When the Boer War broke out in 18^)9 Swaziland had for some 
years come to be under the protectorate of the South African Republic. 
! . . After the conquest and anne.xation of that Republic, by Order in 
Council of June 25, 1903, the Crown, on the recital that by the 
conquest and annexation all rights and powers of the South African 
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Republic had passed to the British Sovereign, ordered that the 
Governor administering the Transvaal might exercise all powers and 
jurisdictions of the Crown and take all such measures and do all such 
things as were lawful and in the interest of His Majesty’s service, 
as he might think, subject to instructions, expcdiciU. . . . 

By Order in Council of December I, 1^06. the powers given to the 
Governor administering the Transvaal were transferred to the High 
Commissioner for South Africa. 

By a subsequent Order in Council of November 2, on the 

recital that it was intended that portions of certain lands in 
Swaziland the subject of concessions or grants made by paramount 
chiefs and confirmed by the Chief Court . . .. should be set apart and 
demarcated for the exclusive use and <K'cupalion of natives, and that 
the remaining portions should be granted or leased to F.iiropean persons 
claiming rights under such concessions or should be held by the High 
Commissioner for South Africa, His Majest\. by virtue of the powers 
vested in His Majesty under the Foreign Jurisdiction Act or otherwise, 
ordered that all rights in any land in the said territory not being land 
set apart and demarcated by the authority of the High Commissioner 
for the s('le and exclusive occupation of the natives, and proclaimed 
as Crown lands, and also in any land within the lerritorv lawfully 
transferred to or expropriated by the High Commissioner in exercise 
of the powers vested in him by proclamation or otherwise . . . should 
vest in and be exercised i\v the High ('ommissioner, who might make 
grants or leases of sucli lands. 

By proclamation of the High Commissioner made on March lb, 
]dl7, ccTiain areas were prc'claimed as Crown lands, and among these 
areas wa> a porlivMi o\ the laiuK included in the ImalUitlcd Lands 
Concession of J his had been in F'OS expn^priated by notice 

given by the High Commi^^sioncr under the pv>wcrs vested in the 
Governor of the l'ram>vaal. . . . Lnder a Crown grant of March 16, 
1^17, the High (.'ommissioner graiUed to the second respondents a 
part of the land subjecl to the concession and now in dispute. ... By 
proclamation promulgated on the same dale the High Commissioner 
had proclaimed to be C'rown land the p'oriion of the unallotted land 
included in the i^riginal Lnalloltcd I.ands Concession, and this 
portion included the lane! granted ... to the second respondents. 

The principles of constitutional law laid down in the earlier pari 
of their Lordships’ judgment render it in their opinion impossible to 
maintain the argument submilled for the appellant. 1 hat argument 
is that the Ch*o\vn has no powers over Swaziland, except those W'hich 
it had under the conventions and those which it acquired by the 
conquest of the South African Republic. The linntation in the 
Convention of 18^4 on interference with the rights and law.s and 
customs of the natives cannot legally interfere with a subsequent 
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exercise of the sovereign powers of the Crown, or invalidate 
subsequent Orders in Council. But if this be true it makes an end 
of the appellant’s case. F-or the Order in Council of 1907, after 
providing for power to .set apart certain land in Swaziland, the subject 
of concessions by the paramount chiefs, enabled the High Com¬ 
missioner to acquire tiie remaining lands and to deal with it. He had 
therefore full power to make the Crown Grant of March 16, 1917. 
rhe pow'er of the Crown lo enable him to do so was exercised either 
under the Foreign .lurisdiction Act, or as an act of State which cannot 
be quesli<.)ncd in a Court of law-. 1 he Crown could not, excepting 
by .statute, deprive itself of freedom to make Orders in Council, even 
when these were inconsistent with previous Orders. 

Their Lordships will humbly advise His Majesty that this appeal 
should he di.smissed. . . . 
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Jt DK'iAL C(tMMniif; ()i Tin Privy Counc il 

Re The Regulation and Control of Aeronautics in 

Canada 

11932] A.(\ 5.^ 

1 he Convention relating lo the Regulation of Aerial Navigation ‘ was 
drawn up at the Paris Peace C'onference and signed by the representa¬ 
tives of the Allied and Associated Powers, including Canada. It was 
ratified by His Majesty on behalf of the British Lmpire on June 1, 1922. 

With a view to performing her obligations under this Convention, 
the Canadian Parliament enacted the Air Board Act, 1919. later con¬ 
solidated as the .Aeremautics Act, 1927. Section 4 (>f the Aeronautics 
Act purported to give the Minister of National Defence a general power 
to regulate and control, subject to approval by the Governor in 
Council, aerial navigation over C anada and her territorial waters. No 
Provincial Legislature had pa.s.sed any similar legislation, and in 1927 
the question was raised of the legislative authority of the Parliament 
of Canada to sanction regulations for the control of aerial navigation 
generally within Canada, particularly as regards Hying operations 
within a Province. It was decided to refer the matter to the Supreme 
Court of C^'anada. riie present appeal was brought upon the answers 
delivered by that C\)urt to the questions submitted lo it. 

The Judicial Committee upheld the competence of the Canadian 
Parliament. 


‘ I Hudson, initrudiiitnal p. 

H:.3 R.S. Can., 1927. 
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Judgment 

Per Lord Saiikey L.C.: 

. . . Four questions were referred by His Excellency, the Governor 
General in Council, ... to the Supreme Court for hearing and con¬ 
sideration, . . . touching the respective powers under the British North 
America Act, 1867/' of the Parliament and Government t)f Canada and 
of the Legislatures of the Provinces in relation to the regulation and 
control of aeronautics in Canada. 

The determination of these c|iicstions depends upon the true 
construction of sections 91, 02 and 132 of the British North America 
Act. Section 132 provides as follows: ‘The Parliament and Govern¬ 
ment of Canada shall have all powers necessary or proper for 
performing the obligations of Canada or of any province tliereof, as 
part of the British Empire, towards f(>reign countries, arising under 
treaties between the Empire and such foreign countries.' It is not 
necessary to set out at length the familiar sections 91 and 92 which 
deal with the distribution of legislative powers. Section 9] tabulates 
the subjects to be dealt with by the Dominion, and section 92 the 
subjects to be dealt with exclusively by the Provincial legislatures. . . . 

rhe four questions addressed to the Court are as f(4lows: - 

(1) Have the Parliament and Government t>f Canada exclusive 
legislative and executive authoritv for performing the (‘bligalions of 
Canada, or of any Province thereof, under the convention entitled 
‘Convention relating to the Reguiaiion of Aerial Navigation 

(2) Is legislation (>f the Parliament of Canada preuiding for the 
regulation and control of aeronautics generally within Canada, 
including flying operations carried on entirely within the limits of a 
Province, necessary or proper for performing the obligations of Canada, 
or of any Province thereof, under the convention aforementioned 
wnthin the meaning of section 132 of the British North America 
Act, 18677 

(3) Has the Parliament of Canada legislative authority to enact, in 
w'hole or in part, the provisions of section 4 of the Aeronautics Act, 
c. 3. Revised Statutes of Canada, 19277 

(4) Has the Parliament of Canada legislative authority to sanction 
the making and enforcement, in whole or in part, of the regulations 
contained in the Air Regulations, 1920, respecting: (u) The granting 
of certificates or licences authorising persons to act as pilots, 
navigators, engineers or inspectors of aircraft and the suspen.sion or 
revocation of such licences; (h) the regulation, identification, inspec¬ 
tion, certification, and licensing of all aircraft: and (c) the licensing, 
inspection and regulation of all aerodromes and air stations? . . . 


30 Viet. c. 3. 
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The Supreme Court fell, as their Lordships feel, the difficulty first 
of appreciating the questions and then of answering them. This is 
shown by the form of the answers as returned on the judgment now 
under review. . . . 

'I’hc soundness of these answers is challenged in the present appeal 
except in the case of the answer to the second question which the 
Board W'as expressly informed was not submitted for review. . . . 

To question 1. and retaining the word ‘exclusive’, the Board’s 
answer is ‘ Yes 

To question 3. their answer is also ‘ Yes 

'1 o question 4, their answer is again ‘ Yes 

Before discussing the several questions individually, it is desirable 
to make some general observations upon sections 91 and 92, and 
section 132. . . . 

. . . Great care must be taken to consider each decision in the light 
of the circumstances of the case in view of which it was pronounced, 
especially in the interpretation of an Act such as the British North 
America Act, which was a great constitutional charter, and not to 
allow general phrases to obscure the underlying object of the Act, 
which was to establish a system of government upon essentially federal 
principles. Useful as decided cases are. it is always advisable to get 
back to the words of the Act itself and to remember the object with 
which it w^as passed. 

Inasmuch as the Act embodies a compromise under which the 
original Provinces agreed to federate, it is important to keep in mind 
that the preservation of the rights of minorities was a condition on 
wiiicli such minorities entered into the federation, and the foundation 
upon which the whole structure was subsequently erected. '] he process 
of interpretation as the years go on ought not to be allowed to dim or 
to whittle down the provisions of the original contract upon which the 
federation was founded, nor is it legitimate that an\ judicial construc¬ 
tion of the provisions of sections 91 and 92 should impose a new and 
different contract upon the federating bodies. 

But while the Courts should be jealous in upholding the charter 
of the Provinces as enacted in section 92 it must no less be borne in 
mind that the real object of the Act was to give the central Government 
those high functions and almost sovereign powers by wffiich unanimity 
of legislation might be secured on all tiuestions which were of common 
concern to all the Provinces as members of a constituent whole. 

... As recently as last year this Board ... in the case of Attorney- 
General for Canada v. Attorney-General for British Columbia^ laid 


[1930] A.C. Ill, 118. 
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down four propositions relative to the legislative competence of 
Canada and the Provinces respectively as established by the decisions 
of the Judicial Committee. These propositions are as follows;. 

(1) The legislation of the Parliament of the Dominion, so long as it 
strictly relates to subjects of legislation strictly enumerated in 
section 91, is of paramount authority, even though it trenches upon 
matters assigned to the Provincial legislatures by section 92. 

(2) The general power of legislation conferred upon the Parliament 
of the Dominion by section 9] of the Act in supplement of the powder 
to legislate upon the subjects e\pressl\ enumerated must be strictly 
confined to such matters as are unquesiionably of national interest and 
importance, and must not trench on any o\' the subjects enumerated 
in section 92, as within the scope of Provincial legislation, unless these 
matters have attained such dimensums as to affect the body politic of 
the Dominion. 

(3) It is within the competence of the Dtnninion Parliament to 
provide for matters which, although otherwise within the legislative 
competence of the Provincial legislature, are necessarily incidental to 
effective legislation b) the Parliament of the Dominion upon a subject 
of legislation expresslx enumerated in section 91. 

(4) There can he a domain in which Ih'ovincial and Dominion 
legislation may overlap, in which case neither legislation will be ultra 
vires if the field is clear, but if the lield is luU clear and the tw'o 
legislations meet the Dominion legislalitm must prevail. 

... It is obvious, therefore, liiat there may be cases of emergency 
where the Dominimi is empowered io act for the whole. I here may 
also be cases where the Dominion is entitled to speak for the whole, 
and this not because of any judicial interpretation of sections 91 and 
92, but by reason of the plain terms of section I.v2, where Canada 
as a whole, having undertaken an obligation, is given the power 
necessary and proper for performing that obligation. 

During the course of the argument, learned counsel on cither .side 
endeavoured respectively to bring the subject of aeronautics within 
section 91 or .section 92. . . . 

Their Lordships are of opinion that it is proper to take a broader 
view of the matter rather than to rely on forced analogies or piecemeal 
analysis. They consider the governing section to be section 132, which 
gives to the Parliament and Government of Canada all powers neces¬ 
sary or proper for performing the obligations towards foreign countries. 
As far as section 132 is concerned, their Lordships are not aware of 
any decided case which is of assistance on the present occasion. It 
will be observed, however, from the very definite words of the section, 
that it is the Parliament and Government of Canada who are to have 
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all powers necessary or proper for performing the obligations of 
Canada, or any Province thereof. It would therefore appear to follow 
that any Convention of the character under discussion necessitates 
Dominion legislation in order that it may be carried out. It is only 
necessary to look at the Convention itself to see what wide powers are 
necessary for performing the obligations arising thereunder. By 
Article 1 the high contracting Parties recognise that every Power (which 
includes Canada) has complete and exclusive sovereignty over the air 
space above its territory; by Article 40. the British Dominions and 
India, are deemed to be Stales for the purpose of the Convention. 

(The Board enumerated) the principal obligalicms undertaken by 
Canada as part of the British Empire under the stipulations of the 
C onvention. . . . 

It is therefore obxious that the Dominion Parliament, in order duly 
and fully to ' perform the obligations of Canada or any Province 
thereof’ under the Convention, must make provision for a great 
variety v>f subjects. Jndecd. the terms of the Convention include 
almost every conceivable mailer relating to aerial navigation, and we 
think that the Dominion f^irliament not only has the right, but also the 
obligation, to pnnide by statute and by regulation that the terms of 
the Convention shall be duly carried out. With regard to some of 
them, no doubt, it would appear to be clear that the Dominion has 
power to legislate under section 01, . , . but it is not necessary for the 
Dominion to piece together its powers under section 01 in an endeavour 
to render them co-cxtcnsi\e with its duty under the Convention when 
section 1,^2 confers upon it full power to do all that is legislatively 
necessary for the purp(^se. 

To sum up, having regard {a) to the terms of section 132; (/?) to the 
terms of the Convention which ctners almost every conceivable matter 
relating to aerial navigation: and (r) to the fact that further legislative 
powers in relation to aerial navigation reside in the Parliament of 
Canada bv virtue of section OE . . . it would appear that substantially 
the whole field of legislation in regard to aerial navigation belongs to 
the Dominion. I here may be a small portion of the field which is not 
by virtue of the spccitic words in the British North America Act 
vested in the Dominion: but neither is it vested by specific words in 
the Provinces. As to that small portion it appears to the Board that 
it mii>t necessarily belong to the Dominion under its power to make 
laws for the peace, order and good government of Canada. . , . 

For these reasons their Lord.ships have come to the conclusion that 
it was competent ft>r the Parliament of Canada to pass the Act and 
authorise the Regulations in question, and that questions 1. 3 and 4, 
which alone they are asked to answer, should be answ'ered in the 
affirmative. . . . 
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Judicial Committle of the Privy Council 

Moore v. The Attorney-General for the Irish Free State 

[1935] A.C. 485 

The petitioners, who claimed to be the owners of a fishery in the 
tidal waters of the River Erne in Ireland, brought an action in the 
Irish Courts to restrain some local fishermen from trespassing, 'fhey 
succeeded in this action, hut the judgment was reversed on appeal to 
the Supreme Court. On Nmember 10, 1933, leave w'as granted to 
them to appeal to the Privy Council, but on November 15 the 
Oireachtas, the Parliament of the Irish Free State, passed an Act 
pro\iding that no appeal should lie to the Privy C’ouncil from any 
Court in the Irish Free Slate. This enactment was expressed to apply 
to appeals that were already pending. 

The petitione^^ brought the pre.scnt petition seeking a declaration 
that the enactment was \oid and did not bar their appeal. The ITivy 
Council declined to give such a declaration. 

Jud^nieni 

Per Lord Sankey L.C,: 

For the decision of these (Questions it is necessary to ctmsider the 
mode in wdiich the Constitution of the Irish Free Stale was established. 

On December 6, 1921, there were signed in London ‘ Articles of an 
Agreement for a Treat) between Great Britain and Ireland’': this 
instrument will hereinafter be referred to as ‘the I reat\ it was 
signed by representatives of Great Britain on the one hand and of the 
Irish Free State or what became the Irish f ’ree State on the other. 
On March 31, 1922, the Irish Free Slate { Agreement) Act, 1922,'’ was 
enacted, and ... it provided that as from the date of that .Act the 
Treaty, wLich was scheduled to it, should have the force of law. . . . 

In due course ‘ the House of the Parliament \ which was a single 
chamber body, was elected and met on September 9, 1922; it proceeded 
to sit as a constituent assembly for the settlement of the Constitution 
of the Irish Free State. The measure which it so pas.sed was 
scheduled to the Irish F'rce State Constitution Act, 1922.' , . . 

The provisions to wdiich the Constitution was made subject by the 
Constituent Act were recited in the Act and were as follows: — 

‘The said Constitution shall be construed with reference to the 
Articles of Agreement for a Treaty between Great Britain and Ireland 
set forth in the Second Schedule hereto annexed . . . which are hereby 

^ 114 B.F.S.P., 1921, p. 61. 

= 12 Geo. 5, c. 67. 

* 13 Geo. 5, Sess. 2, c. 1. 
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given the force of law, and if any provision of the said Constitution or 
of any amendment thereof or of any law made thereunder is in any 
respect repugnant to any provisions of the Scheduled Treaty, it shall, 
to the extent only of such repugnancy, be absolutely void and in¬ 
operative and the Parliament and the Executive Council of the Irish 
Free State shall respectively pass such further legislation and do all 
such other things as may be necessary to implement the Scheduled 
Freaty.’ 

. . . Fhus the Treaty received the force of law, both in the United 
Kingdom and in Ireland, by reason of the passing of an Act of the 
Imperial Parliament; and the Constituent Act ow^ed its validity to the 
same authority. 

(The Board having considered the terms of the Freaty, the Con¬ 
stitution and amendments thereto, proceeded :) 

On December 11, 1931, the Statute of Westminster,' hereinafter 
called ‘ the Siatule \ was enacted. It was the result of the proceedings 
at the Imperial Conference, 1930, in which representatives of the Irish 
Free State took part together with the delegates of the other Dominions; 
that fact is recorded in the first recital, and in the last recital it is 
recorded that the Irish Free State, with the other Dominions, had 
requested and consented to the submission of the measure to the 
Parliament of tlie I'nited Kingdom. Section 1 includes in the expres¬ 
sion Dominion with the other Dominions - the Irish Free State. Of 
the other sections that which is most relevant in these priKeedings is 
section 2, . . .: 

‘ 2. (1) Fhe Colonial Laws Validity Act, 1865,' shall not apply to 
any law made after the commencement of this Act by the Parliament 
of a Dominion. 

* (2) No law and no provisit)n of any law made after the commence¬ 
ment of this Act by the Parliament of a Dominion shall be \oid or 
inoperative on the ground that it is repugnant to the law of England, 
or to the provisions of any existing or future Act of Parliament of the 
United Kingdom, or to any order, rule or regulation made under any 
such Act, and the powers of the Parliament of a Dominion shall include 
the power to repeal or amend any such Act, order, rule or regulation 
in so far as the same is part of the law of the Dominion.' 

... On May 3. 1933, the Oireachtas passed . . . the Constitution 
(Removal of Oath) Act, 1933 ; that Act by section 2 provided that 
section 2 of the Constitution of the Irish Free State (Saorstat) Act, 
1922, should be repealed and by section 3 that Article 50 of the Con¬ 
stitution should be amended by deleting the words ‘ within the terms 
of the Scheduled Treaty 

* 22 Geo, 5, c. 4. 

“ 28 & 29 Viet. c. 63. 

•Act No. 6 of 1933. 
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Finally, on November 15, 1933, the Oireachtas . . . enacted the 
Constitution (Amendment No. 22) Act, 1933,' amending Article 66 of 
the Constitution so as to terminate the right of appeal to His Majesty 
in Council. 

It is clear that if the last mentioned amending Act is valid, the 
petition must fail, because the amendment of the Constitution 
embodied in that Act must bar the right of appeal to the King in 
Council, if it is etfective. But it canmu be effective unless the earlier 
Act ... is also valid - namely, that which is directed at removing from 
Article 50 the condition that there can be no amendment of the Con¬ 
stitution unless it is within the terms of the Scheduled 'I'rcaty. On 
the construction of Article 2 of the Treaty. . . . Article 50, while it 
stands unamended, must prevent any amendment of the Constitution 
which WiUild impair that right of appeal, that is, any amendment 
whereby the right of appeal to the King in Council is to be impaired. 
Hence it must be determined whether that (1933) Act of the Oireachtas 
. . . was validly enacted. 

... It has been pointed out... that in the Statute the Irish Free .State 
was treated as one of the Dt>minions. the delegates of which look part 
in the Imperial Conference of 1930. The Irish Free Stale is, in their 
Lordships' judgment, bound by the .Acts of the Imperial Pariiament in 
the same way as any other of the Dominions; if it were not for section 2 
of the Statute the Oireachtas would have liad no power to amend or 
repeal an Act of the Imperial Parliament and has now such ptvwer 
only so far as any such .Act is pan of the law of the Dominion in 
virtue of section 2 of the Slaiute. lienee the Act No. 6 of 1933 and 
the Amendment No. 22 of 1933, and certain other Acts of the 
Oireachtas not here material w'hich contain amendments of the .Articles 
which are not within the terms of the Irealy. arc valid Acts of the 
Oireachtas only in virtue of the Statute. For the Statute alone gives to 
the Oireachtas power to repeal or amend the Constituent .Act, which 
has the force of an Imperial enactment bv reason that it is embodied in 
the Irish Free Slate Constitution Act, 1922. ... It ft)llows that by 
virtue of the Statute, Article 66 of the Constitution has been valid 1> 
amended, with the result that the proviso to that Article is removed 
and appeals to the King in Council arc now prohibited. 

The position may be summed up as follows: 

(1) The Treaty and the Constiluciu Act respectively form parts 
of the Statute law of the I'nited Kingdom, each of them being parts 
of an Imperial Act. 

(2) Before the passing of the Statute of Westminster it was not 
competent for the Irish Free State Parliament to pass an Act abrogating 
the Treaty because the Colonial Laws Validity Act forbade a 
Dominion Legislature to pass a law repugnant to an Imperial Act. 


" Public Statutes of the Oireachtas. 1933, No. 
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(3) I he ellecl of the Statute v)f Westminster was to remove the 
fetter which lay upon the Irish Free State Legislature by reason of the 
Colonial Laws Validity Act, 'Ihal Legislature can now pass Acts 
repugnant to an Imperial Act. . . . 

In the result their Lordships arc of opinion that the petition should 
fail and be dismissed. 


26 

Jinnc lAi. CoMMirri i or nn Pri\ y Colncii, 

Attorney-General for Canada v. 
Attorney-Genera I for Ontario 

[ L>37] A.(\ 32h (see below. No. 91) 
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((HRi (f| CrIMINAI .Al’PiAl 
R. V Ketter 
11940] 1 K.B. 7S7 

The appellaiJt was born in Palestine in LMI and until 1923 he was 
admittedly a 'Turkish subject. He resided in Palestine until 1937 
when he came to Laigland with a passport which was entitled ‘ British 
Passp(^rt Palestine ' and had been issued b\ the British High Com¬ 
missioner in Palestine, He obtained permission to land and remain 
for a limited time, which was subsecjuerulv extended. In September. 
1938, the Home Secretary made an order requiring him to leave 
England, but he failed to comply w'ilh that order. He was sentenced 
to a term of impristmment and recommended Lir deportation. He 
appealed on the ground that he was not an alien, but a British subject. 
The appeal w'as dismi.sscd. 


Judgment 

Per Singleton, Humphries and l ewis JJ.: 

... By section 27. subsection 1, of the (British Nationality and 
Status of Aliens Act, 1914’) ‘alien' means a person who is not a 
British subject, and by the same subsection, as amended by section 2, 
subsection 6. of the British Nationality and Status of Aliens Act, 
1918,' ‘British subject' means ‘a person who is a natural-born 

‘ 4 & 5 Geo. .S, c. 17. 

* 8 & 9 Geo. 5, c. 38. 
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British subject, or a person to whom a certiticate of naluralisalion has 
been granted, or a person who has become a subject of His Majesty 
by reason of any annexation of territory \ 

It is common ground . . . that the onus of proving that he is not 
an alien lies on the person charged. At the trial at the Central 
Criminal Court (counsel) based his case almost wholly on the passport 
issued to the appellant which he claimed was a British passport, but 
it is dinicult to see that this could lead the appellant to think that 
he was a British subject or could make him one. On appeal (counsel) 
referred to the Treaty of Peace with lurkey,' . . . and in particular 
to Article 30 . . . which deals with nationality and pnnidcs: ‘ I’urkish 
subjects habitually resident in territory w'hich in accordance with the 
provisions of the present Treaty is detached from Turkey will become 
ipso facto, in the conditions laid down by the local law, nationals of 
the State to W’hich such territory is transferred.' He submitted that 
under that Article Palestine was transferred to Great Britain and every 
Turkish subject resident in Palestine became ipso jacfo a subject of 
Great Britain. It was agreed that the appellant had been a I urkish 
subject. Certain other parts of 1 iirkey were transferred to other Stales 
by that Treaty and it appears to us that Article 30 dealt only with 
those territories. 

(Counsel) alsv^ relied on the mandate for Palestine which was given 
to Great Britain on July 24, 1922.* 4 he mandate itself begins by 
recitals: ‘Whereas the Principal Allied Powers have agreed, for the 
purpose of giving etlect to the provisions of Article 22 of the Covenant 
of the League of Nations, to entrust to a Mandatorv selected by the 
said Powers the administration of the territory of I’alesiinc, which 
formerly belonged to the Turkish Umpire, . . . and . . . Wlicrcas the 
Principal Allied Powers lia\e selected his Britannic Majesty as the 
Mandatory for Palestine; and . . , Whereas by the aforementioned 
Article 22 ... it is provided that the degree of authority, control or 
administration to be exercised by the Mandatory, not having been 
previously agreed upon by the Members of the League, shall be 
explicitly defined by the Council of the League of Nations; (the 
Council) confirming the said Mandate, defines its terms as follows:- 
Article 1 : ‘ The Mandatory shall have full powers of legislation and 
of administration, save as they may be limited by the terms of this 
Mandate.’ Then by Article 7: ‘ The Administration of Palestine shall 
be responsible for enacting a nationality law. ...’ By Article 12: ‘ The 
Mandatory .shall be entmsted with the control of the foreign relations 
of Palestine and the right to issue exequaturs to consuls appointed 
by foreign powers. He shall also be entitled to afford diplomatic and 
consular protection to citizens of Palestine when outside its territorial 

Peace Treaty of Lausanne, 1923, 28 L.N.T..S., 1924, p. 11. 

* League of Nations Document, C. 529, M. 314, 1922, VI; 1 Hudson, Inter¬ 
national Legislation, p. 109. 
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limits.’ There are other Articles which are of less importance, except 
perhaps Article 5, which provides: ‘The Mandatory shall be respon¬ 
sible for seeing that no Palestine territory shall be ceded or leased to. 
or in any way placed under the control of, the Government of any 
foreign Power.’ The true effect of this is that his Britannic Majesty 
accepted the Mandate in respect of Palestine and undertook to 
exercise it on behalf of the l eague of Nations in conformity with the 
provisions contained in it. There was no provision in Article 30 (of 
the Treaty) for the transfer of territory to Great Britain, If there had 
been, there would have been no need of the Mandate. . . . 

... In 1925 there came into being the Palestinian Citizenship 
Order," 1925. That order was made in exercise of the powers under 
the Foreign Jurisdiction Act, 1890."' That Act defines ‘foreign 
country ’ in section 16 as meaning ‘any country or place out of her 
Majesty’s dominions The order contains two recitals; ‘ Whereas 
by treaty, capitulation, grant, usage, sufferance and other lawful means 
his Majesty has power and jurisdiction within Palestine: And whereas 
it is desirable to regulate the grant and acciuisition of Palestinian 
citizenship.' Paragraph 1, sub-paragraph 1, provides: 'Turkish 
subjects habitually resident in the territory of Palestine upon the 
Isl day of August, 1925, shall become Palestinian citizens.’ 

The appellant was a 'I'urkish subject habitually resident in the 
territory of Palestine (Ui August 1, 1925. Prima facie, therefore, the 
order makes it clear that the appellant became a Palestinian citizen. 
But (counsel) has argued that that order ... at least as regards the 
lirst paragraph, is of no force or validity as having been made by the 
.Mandatory r\nver and lU't by the administration in Pale.stine who were 
the respon>iblc authority under Article 7 of the Mandate, and he says 
that there is a distinction made in the Mandate between the Mandatory 
Power and the adminisiralicm. F\en if vve accepted that argument— 
and wc are far from saying that we do accept it -in our opinion the 
result would be that the appellant remained a Turkish subject and not 
that he became a British subject. 

(Counsel) said that Great Britain had no power to make the 
appellant a subject of any country except its own country. The answer 
is that nothing has been done in law to make him a subject of Great 
Britain. He is not within the provisions of the British Nationality and 
Status of Aliens Act, 1914, because there has been no annexation of 
Palestine. It follows that he is not a British subject, but an alien, 

. . . The appeal fails and must be dismissed. 


^S.R. & O. (1925), No. 777. 
‘ 53 & 54 Viet., c. 37. 
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Nationality Decrees in Tunis and Morocco 

(1923) Scries B, No. 4 


On November 8, 1921, Decrees were issued in Tunis, Morocco and 
France conferring French nalionaliiy, and liabilii\ to military service, 
upon persons born in M^^rocco and 'T'unis of parents at least one of 
whom was born there. The British Ciovernment protested against 
the application of these Decrees to British nationals, and, as the matter 
could not be settled by direct negotiation, suggested submissiim of 
the dispute to the Permanent Court of International Justice. France 
refused to agree on the gnmnd that the dispute was non-jusliciable. 

Great Britain referred the matter It’j the C ouncil of the 1 .eaguc of 
Nations under Article 15, paragraph 1, t>f the C’ovenant.’ FTance 
invoked paragraph 8 of that Article,' and the Gouncil requested the 
Permanent Court of International Justice to deliver an advisory 
opinion 'whether the dispute bciv\een Prance and Great Britain as 
to the Nationality Decrees issued in Funis ami Morocco (IVcnch 
zone) on November 8, 1921, and their application to British subjects, is 
or is not, by international law, solely a matter of domestic jurisdic¬ 
tion in which case the Council would be unable to make any 
recommendation as to settlement. 

The Court found that the issue did not concern a mailer solely 

‘‘If there shtnUJ arise belwoei) Mernhers of the Feague any dispute likely 
lo lead to a rupture, which is not .submitted to arbitration or judicial settle¬ 
ment . . .. the Members of the League agree that they will .submit the 
matter to the < ouncil. . . 

• ■ Jf the dispute between the parlies is claimed by one of them, and is found 
by Ihe Cenmei). to arise out of a inaUcr which by international law is 
solely within the dome:dic jurisdiction of that party, the C ouncil shall so 
report, and .shall make no recommendation as lo its settlement.’ 
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within the domestic jurisdiction of France, and the two nations were 
able to reach agreement in 1923/' 

Opinion 

Per Curiam: 

. . . Imder the terms of . . . the Council’s resolution, the Court 
. . . has to give an opinion upon the merits of the dispute, which 
. . . may, in certain circumstances, f(^rm the subject of a subsequent 
decision. 

The Court therefore wishes to emphasise that no slatcmeni or 
argument comprised in the present opinion can be interpreted as 
indicating a preference on the part of the Court in favour of any 
particular solution, as regards the whole or any individual point of 
the actual dispute. 

The analysis of the diplomatic correspondence . . and the fact 
that the Council's resolution . . . refers in parenthesis to paragraph 8 
of Article 15 of the Covenant, lead to the conclusion that the 
question submitted to the Court must he read and answered in the 
light of the provisions of that paragraph. 

. . . Special atlentiim must he called to the word 'twclusive' in 
the French text, to which the word ‘solely’ (within the domestic 
jurisdiction.) corresponds in the English text. The question to he 
considered is mn whether one of the parties to the dispute is or is 
not competent in law to lake or lo refrain from taking a particular 
action, but wlieihcr the jurisdiction claimed belongs solely lo that 
party. 

From one point of view, it might well be said that the jurisdiction 
t>f a .State is exclusive within the limits iixed by international law- 
using this expression in its wider sense, that is to say, embracing 
both customary law and general as well as particular treaty law. But 
a careful .scrutiny of paragraph 8 of Article 15 shows that it is not 
in this sense that exclusive jurisdiction is referred to in that paragraph. 

I'hc words ‘ solely w ithin the domestic jurisdiction ’ .seem rather 
to contemplate certain matters which, though they may very closely 
concern the interests of more than one State, are not, in principle, 
regulated by international law/ As regards such matters, each State 
is sole judge. 

The question whether a certain matter is or is not solely within 
the jurisdiction i>f a State is an es.scntially relative question; it depends 
upon the devch'^pment of international relations. Thus, in the present 
state of international law, questions of nationality are, in the opinion 
of the Court, in principle within this reserved domain. 

For the purpose of the present (^pinion, it is enough to observe 


18 1923. p. -^U5. 
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that it may well happen that, in a matter which, like that of nationality, 
is not, in principle, regulated by international law, the right of a 
State to use its discretion is nevertheless restricted by obligations 
which it may have undertaken towards other States. In such a case, 
jurisdiction which, in principle, belongs solely to the State, is limited 
by rules of international law'. Article 15, paragraph 8. then ceases 
to apply as regards those States w'hich arc entitled to invoke such 
rules, and the dispute as to the question whether a State has or has 
not the right to take certain measures becomes in these circumstances 
a dispute of an international character and falls outside the scope 
of the exception contained in this paragraph. To hold that a State 
has not exclusive jurisdiction docs not in any way prejudice the final 
decision as to whether that State has a right to adopt such measures. 

This interpretation follow's from the actual terms of paragraph 8 
of Article 15 of the Covenant, and, in the opinion of the Court, it is 
also in harmony with that Article taken as a whole. 

Article 15, in effect, establishes the fundamental principle that 
any dispute likely to lead to a rupture w'hich is not submitted to 
arbitration in accordance with Article l.'^ shall be laid before the 
Council. The reservations generally made in arbitration treaties are 
not to be found in this Article, 

Having regard to this vcr> wide c(mipetence pt>ssesscd by the 
League of Nations, the Covenant contains an express reservation 
protecting the independence of States; this reservation is to be found 
in paragraph 8 of Article 15. Without this reservation, the internal 
affairs of a country might, directly they appeared to affect the 
interests of another country, be brought before the Council and form 
the subject of recommendations by the League of Nations. Under 
the terms of paragraph 8, the League's interest in being able to make 
such recommendations as arc deemed just and proper in the circum¬ 
stances with a view to the maintenance of peace must, at a given point, 
give way to the equally essential interest of the individual State to 
maintain intact its independence in matters which international law 
recognises to be solely within its jurisdiction. 

It must not, however, be forgotten that the provision contained 
in paragraph 8, in accordance with wdiich the Council, in certain 
circumstances, is to confine itself to reporting that a question is, by 
international law , solely within the domestic jurisdiction of one Party, 
is an exception to the principles affirmed in the preceding paragraphs 
and does not therefore lend itself to an extensive interpretation. 

This consideration assumes especial importance in the case of a 
matter which, by international law', is, in principle, solely within the 
domestic jurisdiction of one Party, but in regard to which the other 
Party invokes international engagements which, in the opinion of 
that Party, are of a nature to preclude in the particular case such 
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exclusive jurisdiction. A difference of opinion exists between France 
and Great Britain as to how far it is necessary to proceed with the 
examination of these international engagements in order to reply 
to the question pul to the Court. 

It is certain and this has been recognised by the Council in the 
case of the Aalancl islands * -that the mere fact that a State brings 
a dispute before the League of Nations does not suOice to give this 
dispute an international character calculated to except it from the 
application of paragraph 8 of Article 15. 

It is equally true that the mere fact that one of the parties appeals 
to engagements of an inlernational character in order to contest the 
exclusive jurisdiction of the other is not enough to render paragraph 8 
inapplicable. But wlien once it appears that the legal grounds— 
titres relied on are such as to justify the provisional conclusion that 
they are of juridical importance for the dispute submiiicd to the 
Council, and that the tjuesiion wlicther it is competent for one State 
to lake certain measures is subordinated to the formation of an 
opinion with regard to the validity and construction of these legal 
grounds ///rev the provishuis contained in paragraph 8 of Article 15 
cease to apply, and the matter, ceasing to be one solely within the 
domestic jurisdiction of the State, enters the domain governed by 
international law. 

If in order to reply to a question regarding exclusive jurisdiction, 
raised under paragraph 8, it were necessary to give an opinion upon 
the merits of the legal grounds tiires invoked by the Parties in this 
respect, this would hardly be in conformity with the system estab¬ 
lished by the Covenant for the pacitic settlement of international 
disputes. 

For the foregoing reasons, the Court holds . . . that it is only 
called upon to consider the arguments and the legal grounds— titres — 
advanced by the interested Governments in so far as is necessary in 
order to form an opinion upon the nature of the dispute. . . . 

The main arguments developed by the Parties in support of their 
respective contentions arc as follows: 

1 (A) The French Decrees relate to persons born, not upon the 
territory of France itself, but upon the territory of the French Pro¬ 
tectorates of Tunis and of the iTcnch zone of xMorocco. Granted 
that it is competent fi>r a Stale to enact such legislation within its 
national territory, the question remains to be considered whether the 
same competence exists as regards protected territory. 

The extent of the powers of a protecting Slate in the territory of 
a protected State depends, first, upon the Treaties between the pro¬ 
tecting State and the protected State establishing: the Protectorate; 


L.N. official Journal. l‘>20, p. 394. 
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and, secondly, upon the conditions under which the Protectorate has 
been recognised by third Powers as against whom there is an inlenlion 
to rely upon the provisions of these Treaties. In spile of common 
features possessed by Protectorates under international law, they have 
individual legal characteristics resulting from the special condition" 
under which they were created, and the stage of their development. 

The position in the present case is determined by the internatiotial 
documents (which the Court then enumerated). . . . 

The question whether the exclusive jurisdiction possessed by a 
protecting State in regard to nationality questions in its own territory 
extends to the territory of the protected State depends upon an 
examination of the whole situation as it appears from the standpoint 
of international law. The question Ihereft^re is no longer solely one 
of domestic jurisdiction as defined above. 

(B) The French Government contends that the public pv>wers. 

puissance p/zb/nyt/c - exercised by the protecting Stale, taken in con¬ 
junction with the local sovereigntv of the protected Stale, constiliile 
full sovereignty equivalent, to that upon which international relations 
are based, and that therefore the protecting Slate and the protected 
Stale may. by virtue of an agreement between them, exercise and 
divide between them within the protected territory the wlnMe extent 
of the p<nvers which international law rcci>gniscs as enj(\\ed by 
sovereign Stales within the limits of their national lcrritor\. 'fhis 
contention is disputed bv the British Gosernmciit. 

The Court observes that, in an> event, it will be necessary to have 
recourse to international law in t>rdcr lo decide what the value (»f 
an agreement of this kind may be as regards iliird Slates, and that the 
question consequenll> ceases to be one which, by international law, 
is solely within the domestic jurisdiction of a Slate, as that jurisdiction 
is defined above. 

2 (A) Great Britain denies that the IX*crees . . . are applicable lo 
British subjects, and relies in support of her contention upon the 
Treaties'■ concluded by her with the two Stales which were subse¬ 
quently placed under protectorate. . . . By \irtue of these Treaties, 
persons claimed as British subjects would enjoy a measure of extra¬ 
territoriality incompatible with the imposition of another nationality. 

According to the French contention . . . these Treaties, which 
were concluded for an indefinite period, that is lo say, in perpetuity, 
have lapsed by virtue of the principle known as the clausula rebus 
sic stantibus because the establishment of a legal and judicial regime 
in conformity with French legislation has created a new situation 
which deprives the capitulatory regime of its raison d'etre. 

It is clearly not possible to make any pronouncement upon this 


’Morocco, 1856, 17 Martens, \tni\can rcrueil general, Pt. ], pp. 128 14V 
Tunis, 1875, 2 /hut (2 u'/ l p 479. 
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point without recourse to the principles of international law concern¬ 
ing the duration of the validity of treaties. It follows, therefore, that 
in this respect also the question does not, by international law, fall 
solely within the domestic jurisdiction of a State, as that jurisdiction 
is defined above. 

(B) As regards Tunis more especially, France contends that, 
following upon negotiations between the French and British Govern¬ 
ments, Great Britain formally renounced her rights of jurisdiction 
in the Regency, . . . and that by the Franco-British Arrangement 
of September 18, ISO?,'’ she accepted a new basis for the relations 
between France and herself in Tunis. It appears . . . that the two 
Governments take different views with regard to the scope of the 
declarations made by Great Britain in this respect and also with 
regard to the construction to be placed upon the Arrancement of 
18 ^) 7 . 

The appreciation of these divergent points of view involves, owing 
to the very nature of the divergence, the interpretation of international 
engagements. The t|uestion, therefore, does not, according to inter¬ 
national law, fall solely within the domestic jurisdiction of a single 
State, as that jurisdiction is defined above. 

(C) As far as Morocco is concerned, it is certain that Great Britain 
still exercises there her consular jurisdiction. . . . 

In the case of Morocco also, as in the case of Tunis, there is a 
difference vvitli regard to the interpretation of international engage¬ 
ments. 1 he international character of the legal situation follows not 
only from the fact that the two Governments concerned place a 
different construction upon the obligations undertaken, but also from 
the fact that Great Britain exercises capitulatory rights in the territory 
of the French Protectorate in Morocco. Again, from this standpoint, 
the question docs not, according to international law, fall solely within 
the domestic jurisdiction of a .State, as that jurisdiction is defined 
above. 

Apart from all considerations wliich relate to the protectorate 
and U> the capitulations in Tunis, Great Britain relies, as regards that 
country, upon the most-favoured-nation clause,' . . . in order to assert 
a claim to benefit by Article 13 of the Franco-ltalian Consular Con¬ 
vention of September 28. 1896.' This Article expressly contemplates 
the preservation of their nationality by Italian nationals in Tunis. 
France, however, denies that the most-favoured-nation clause relied 
upon by Great Britain is applicable in the present case, because of the 
exclusively economic bearing of that clause and because of the 
synallagmatic character of the Franco-ltalian Convention. 


^ Hand book of Commercial Treaties, 1931, p. 231. 
Uhid., Art 1. 

* 23 Martens, Nouveau Recucil General (2 ser.), p. 363 
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It follows that the question is one which, by international law, 
does not fall solely within the domestic jurisdiction of a single State 
as defined above. . , . 

In the opinion of the Court, these facts suffice ... to prove that 
the dispute arises out of a matter which, by international law, is not 
solely within the domestic jurisdiction of France as such jurisdiction 
is defined in this opinion. ... 


29 

Pi RMANI NT COI RT OF InTFRNATIONAL Jl'STICI: 

Status of Eastern Carelia 

(1^>23) .Scries B, No. 5 

Under the Treaty of Dorpat, 1920,’ which terminated the Russo-Finnish 
war. two communes of I-astern Carelia were reincorporated in Russia 
and attached io the ' auion<mious territory of Fasicrn Carelia . . . 
which shall enjv\v the national right of self-determination.’ 

Certain rights were granted to the inhabitants under the d real>. 
the disputed Articles of which were .Articles 10 and 11, relating to 
the Finnish withdrawal and the rights to be enjoyed by the inhabitants. 

In addition, certain rights of the population were mentioned in a 
Declaration made b\ the Russian delegate to the Peace Conference 
and embodied in the Pnnivcol of Signature. Finland contended that 
this Declaration formed part of the contract between the tw'o Slates 
and vvas a binding pari of the Treaty: Russia, however, maintained 
that it was only declaratory of an e.xisling situation and made .solely 
for information. 

Disputes arose between the two governments alleging failure to 
carry out the Treaty obligations, particularly as regards the aul^momy 
of Eastern Carelia. Finland bnmght the dispute to the aiientioii of 
the Council of the League which invited Russia to parlicifialc. Russia 
declined and the Council referred the matter to ilic Court requesting 
an advisory opinion on the question, ‘Do Articles ]() and 11 of the 
Treaty of Peace between Finland and Russia, signed at Dorpat on 
October 14, 1920, and the annexed Declaration of the Russian Dele¬ 
gation regarding the autonomy of Eastern Carelia, constitute engage¬ 
ments of an international character which place Russia under an 
obliaation to Finland as to the carrving out of the provisions contained 
therein? ’ 

Russia asserted that all questions concerning tiie status of Eastern 
Carelia w'cre of Russian domestic jurisdiction, and denied the right 
of the Court to consider the matter. In view of this the Court declined 
to issue the opinion requested. 


‘ 3 L.N.T.S.. 1921, p. 5. 
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Opinion 

Per Curiam: 

. . . The question whether this Declaration forms part of the 
obligations into which Russia entered, as Finland asserts, or was 
merely by way of information, as Russia contends, is, in the very 
nature of things, a question of fact. The question is, was such an 
engagement made? 'Fhc real question put to the Court largely turns 
upon the Declaration as to autonomy inserted in the protocol of 
signature relative to the Treaty. If that Declaration forms part of 
the engagement between Finland and Russia, it w'ould stand for this 
purpose on the same fooling as the Treaty itself. 

. . . 'Fhe opinion which the Court has been requested to give 
bears on an actual dispute between Finland and Russia. As Russia 
is not a Member of the L-eague of Nations, the case is one under 
Article 17 of the Covenanl. According to this Article, in the event 
of a dispute between a Member of the League and a State which is 
not a Member of the League, the State not a Member of the League 
shall be invited to accept the obligations of membership in the league 
for the purposes of such dispute, and, if this invitation is accepted, the 
provisions of Articles 12 to 16 inclusive shall be applied with such 
modifications as may be deemed necessary by the Council. This 
rule, nn>ret)ver, only accepts and applies a principle wiiich is a funda¬ 
mental principle of international law, namely, the principle of the 
independence of Stales. It is well established in international law 
that no State can, without its consent, be compelled to submit its 
disputes with other States cither to mediation or to arbitration, or 
to any other kind of pacific settlement. Such consent can be given 
once and for all in the form of an obligation freely undertaken, but 
it can, on the contrary, also be given in a special case apart from 
any existing obligation. The first alternative applies to the Members 
of the League who, having accepted the C'ovenant, are under the 
obligation resulting from the provisions of this pact dealing with the 
paciiic settlement of international disputes. As concerns States not 
Members of the League, the situation is quite dill'ereiU: they arc 
not bound by the Covenant. The submission, therefore, of a dispute 
between them and a Member of the League for solution according 
to the methods provided for in the Covenant could take place only 
by virtue of their consent. Such consent, however, has never been 
given by Russia. On the contrary, Russia has. on several occasions, 
clearly declared that it accepts no intervention by the League of 
Nations in the dispute with Finland. The refusals which Russia had 
already opposed to the steps suggested by the Council have been 
renewed upon the receipt of it of the notification of the request for 
an advisory opinion. The Court therefore finds it impossible to 
give its opinion on a dispute of this kind. 

It appears to the Court that there are other cogent reasons which 
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render it very inexpedient that the Court should attempt to deal 
with the present question. The question whether Finland and Russia 
contracted on the terms of the Declaration as to the nature of the 
autonomy of Eastern Carelia is really one of fact. To ansvver it would 
involve the duty of ascertaining what evidence miglu throw light upon 
the contentions which have been put forward upon this subject by 
Finland and Russia respectively, and of securing the attendance of 
such witnesses as might be necessary. The Court would, cT course, 
be at a very great disadvantage in such an inquiry, owing to the fact 
that Russia refuses to lake part in it. It appears now to be very 
doubtful whether there would be available to the Court materials 
suHicicnt to enable it to arrive at any judicial conclusion upon the 
question of fact: \N'hai did the parties agree to? I’he Court docs not 
say that there is an absolute rule that the request for an advisory 
opinion may not inw^lve soine inquiry as to facts, but, under ordinary 
circumstances, it is cenairil>' expedient that the facts upon which the 
opinivui of the Court is desired shoukl not be in controversy, and it 
should not be left to the C ourl itself to ascertain what they are. 

The Court i> aware of liie fact that it is not rciiuesled to decide 
a dispute, but to give an advisory opinion. I his circumstance, how¬ 
ever, dt'es not esseiuiall> modifv the above considerations. The point 
pul tv) the Court is nc>t one of abstract law. but concerns directly 
the main point of the conirv)\ers\ between I'inland and Russia, and 
can only be decided by an investigaiii)ri into the facts underl\'ing the 
case. An>wcring llie question would be siibstaniialls equivalent to 
deciding liic dispute between the parties. 1 iic C'ourt, being a C'ourt 
of Justice, cannot, even in giving advisvu’v opinions, depart from the 
essential rules guiding their activity as a (’ourl. 

ll i> wiili regret that the C ourl. the Russian Government havine 
refused tiicir cs.Micurrcncc. linds itself unable to pursue the investiga¬ 
tion which, as the terms of tlie C ounciTs Resolution had forcsliadowed, 
would rev.)uire the consent and co-operation of both parlies. 

iVVeis.s, \hce-President. and Judges N\hoIm. de Bustamante and 
Aliamira declared their disagreement with the majority’s view that 
the Court should not deliver an opinion.) 
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iMI.RNATinNAl Coi RT ()I JcsiUi: 

Interpretation of Peace Treaties 

(1950) LCJ. Reports 1950, pp. 65, 221 (see below. No. 139a) 
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Till Hfoii Court or Admirai tv 

The Le Loui.s 

(1817) 2 Dods, 210 (see below. No. 108) 
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Great Breiain-Costa Rica Arbitration 
The TInoco Concessions 
(1^23) 1 Reports of lntenuitii>nul Arbitral Awards, p. 369 

Tinoco ovcrihrew the Government of Costa Rica in January, 19J7. 
assumed power, and, after holding elections, promulgated a new 
constitution in June. In August, I9J9, he left the country and his 
Go\ermneni fell. The new administration restored the old constitution. 

In August, 1922, the Government of Costa Rica enacted the Law 
of Nullities No. 41, invalidating all contracts made by the executive 
power with private persons, with or without the approval of the 
legislative power, during the period of the Tinoco regime. It also 
nullitied certain other decrees concerning currency notes.. The 1'inoco 
Government, which had not been recognised by Great Britain, had 
granted a concesNion to a British company and was heavily indebted 
to the Royal Bank of Canada, a British corporation. By Law' No. 41 
bvUh these obligatimis were abrogated. Great Britain conteiuled that 
both the concession and the indebtedness should have been excepted 
from the operation of the law. 

The dispulc was referred to arbitration, and the arbitrator held 
that both claims fell within the operation of Law No. 41. The 
concession was invalid under l inoco's own constitution, but he con¬ 
sidered that the Bank should be awarded interests in the e.state of 
Tinoco’s deceased brother. 


A w ard 

Per Taft, sole arbitrator: 

. . . Great Britain contends, first, that the Tinoco government 
was the only government of Costa Rica de facto and de jure for two 
years and nine months; that during that time there is no other govern¬ 
ment disputing its sovereignty, that it was in peaceful administration 
of the whole country, with the acquiescence of its people. 
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Second, that the succeeding government could not by legislative 
decree avoid responsibility for acts of that government affecting 
British subjects, or appropriate or conliscalc riglits and property by 
that government except in violation of international law; that the 
act of Nullities is as to British interests, therefore itself a nullity, and 
is to be disregarded, with the consequence that the contracts validly 
made with the Tinoco government must be performed by the present 
Costa Rican Government, and that the property which has been 
invaded or the rights nullified must be restored. 

To these contentions the Costa Rican Government answers: First, 
that the Tinoco government was not a de facto or dc jure government 
according to the rules of international law. This raises an issue of 
fact. 

Second, that the contracts and obligations of the Tinoco govern¬ 
ment, set up by Great Britain on behalf of its subjects, arc void, and 
do not create a legal obligation, because the government of Tinoco 
and its acts were in violation of the constitution t>f Costa Rica of 
1871. 

Third, that Great Britain is stopped by the fact that it did not 
recognise the Tinoco government during its incumlvcncy, to claim on 
behalf of its subjects that Tinoco's was a government which could 
confer rights binding on its successor. 

Fourth, that the subjects of Great Britain, whose claims arc here 
in controversy, were either by contract or the law of Costa Rica bound 
to pursue their remedies bcfi’>re the courts (4‘ Costa Rica and not to 
seek diplomatic interference on the part of their home government. 

Dr. John Bassett Moore . . . in his Digest of Jnternatiotui! Law ' 
announces the general principle which lias had such universal 
acquiescence as to become well settled inicrnalional law : 

‘ Changes in the govcrnmcnl or in the interna! poliev of a Slate 
do not as a rule aired its position in international law. A 
monarchy may be transformed into a republic or a republic into 
a monarchy; absolute principles may be substituted for constitu¬ 
tional, or the reverse; but, though the government changes, the 
nation remains, with rights and obligations unimpaired. . . . 

‘ The principle of the coniinuitv of States has important 
results. The Stale is bound by engagements entered into by gov¬ 
ernments that have ceased to exist; the restored government is 
generally liable for the acts of the usurper.’ . . . 

Again Dr. Moore says: ' 

‘ The origin and organisation of government are questions 
‘ Washington. 1906, vol. 1, s. 78, p. 249. 

*0/7. cit., p, 250, quoting Secretary of State Fish, February 21, 1877. 
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generally of inlcrnal discussion and decision. Foreign Powers 
deal with the existing de facto government, when sufficiently 
established to give reasonable assurance of its permanence, and 
of the acquiescence of those who constitute the State in its ability 
to maintain itself, and discharge its internal duties and its 
external obligations.’ 

The same principle is announced in Professor Borchard’s new work 
on The Diplomatic Protection of Citizens Abroad: " 

‘. . . A general government de facto having completely 
taken the place of the regularly constituted autiiorities in the 
Stale binds the nation. So far as its international obligations 
are concerned, it represents the State. It succeeds to the debts 
of the regular government it has displaced and transmits its own 
obligations to succeeding titular governments. Its loans and 
contracts bind the State and the State is responsible for the 
governmental acts of the de facto authorities. In general, its 
treaties are valid obligations of the Stale. It may alienate the 
national territory and the judgments of its courts are admitted 
to be elfectivc after its authority has ceased. An exception to 
these rules has occasionally been noted in the practice of some 
of the Stales of Latin America, which declare null and void the 
acts of a usurping de facto intermediary government, when the 
regular government it has displaced succeeds in restoring its 
control. Nevertheless, acts validly undertaken in the name of 
the Slate and having an international cliaracter cannot lightly 
be repudiated and foreign governments generally in.>isl on their 
binding force. The legality or conslilulional legitimacy of a 
de facto government is without importance internationally so far 
as the matter of representing the Slate is concerned.’ . . . 

. . . Throughout the record as made by the case and the counter¬ 
case, there is no substantial evidence that 'finoco was not in actual 
and peaceable administration without resistance or conllict or contest 
by anyone until a few months before the time when he retired and 
resigned. 

. . . The question is, must ms government be considered a link 
in the continuity of the Government of Costa Rica? I must hold 
that from the evidence the Tinoco government was an actual sovereign 
government. 

But it is urged that many leading Powers refused to recognise 
the Tinoco government, and that recognition by other nations is the 
chief test and best evidence of the birth, existence and continuity of 
succession of a government. Undoubtedly recognition by other Powders 


® New York, 1915, pp. 206-7. 
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is an important evidential factor in establishing proof of the existence 
of a government in the society of nations. . . . 

Possibly because of the leadership of the United States . . her 
then Allies in the war. Great Britain, France and Italy, declined to 
recognise the Tinoco government. Costa Rica was, therefore, not 
permitted to sign the Treaty of Peace at Versailles, although the 
Tinoco government had declared war against Germany. 

The merits of the policy of the I'nited States in this non-recogni¬ 
tion it is not for the arbitrator to discuss, for the reason that in his 
consideration of this case, he is necessarily controlled by principles 
of international law, and however justilied as a national policy 
non-rccognition on such a ground may be, it certainly has not been 
acquiesced in by all the nations (T the world, which is a conditi(m 
precedent to considering it as a postulate of international law." 

The non-recognition by other nations of a ginernmenl claiming 
to be a national personality, is usually appropriate e\idence that it 
has nM attained the independence and contrtd entitling it by inter¬ 
national law to be classed as such. But when recognition vc! non of 
a government is b\ such nations determined by inquir\, not into its 
dc fach> so\ereigniy and complete governmental control, but into its 
illegitimacy or irregularity of origin, their non-rccognition loses some¬ 
thing of e\idcniial weiglU on the issue with which those appl\ing 
the rules of international law are alone concerned. What is true of 
the non-recv>gnition of the United States in its bearing upon the exist¬ 
ence of a di‘ facto government under I'inoco for thins months is 
prc^bably in a measure true of the non-recognition by her Allies in the 
European War. Such recognition for any reasv>n. however, cannot 
iHitwcigli the evidence disclosed by this record before me as to the 
dc facto character of l’inv)co's governmciit, according to the standard 
.set by international law. 

Second. It is abl\ and carncsll\ argued on behalf of C'osla Rica 
that the Tinoco ginernment cannot be considered a dc facto govern¬ 
ment, because it was not established and maintained in accord with 
the constitutiv)!! of Co.sta Rica of 1X71. To hold that a government 
which establishes itself and maintains a peaceful adjninislralion, witli 
the acquiescence of the people for a substantial period of time, does 
not become a de facto government unless it conforms to a previous 
constitution would be to hold that within the rules of intcrnaiional 
law' a revolution contrary to the fundamental law of the existing 
government cannot establish a new government. This cannot be, and 
is not, true. The change by revolution up.sets the rule of the authori¬ 
ties in power under the then existing fundamental law, and sets aside 


^ On February 9, 1917, the United Slates Ciovernment declared that ‘it will 
not give recognition or support to any government which may be established 
unless it is clearly proven that it is elected by legal and constitutional means 
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the fundamental law in so far as the change of rule makes it necessary. 
To speak of a revolution creating a Jc facto government, which 
conforms to the limitations of the old constitution, is to use a contra¬ 
diction in terms. The same government continues internationally, 
but not the internal law of its being. The issue is not whether the 
new government assumes power or conducts its administration under 
constitutional limitations established by the people during the incum¬ 
bency of the government it has overthrown. The question is, has it 
really established itself in such a way that all within its influence 
recognise its control, and that there is no opposing force assuming 
to be a government in its place? Is it discharging its functions as a 
government usually does, respected within its own jurisdiction? 

Reference is further made, on behalf of Costa Rica, to the Treaty 
of Washington, December 20, 1907, entered into by the Republics 
of Central America, in which it was agreed that - 

‘ The governments of the contracting parties will not recognise 
anyone who rises to power in any of the five republics in conse¬ 
quence of a coup d’etat or by a revolution against a recognised 
government until the representatives of the people by free elec¬ 
tions have reorganised the country in constitutional form.’ '’ 

Such a treaty could not alTect the rights of subjects of a government 
not a signatory thereto, or amend or change the rules of international 
law in the matter of de jact(* governments. I'heir action under the 
treaty could not be of more weight in determining the existence of a 
dc facto government under Tinoco than the policy of the Cnited 
States, already considered. , . . 

Third. It is further objected by Costa Rica that Great Britain 
by her failure to recognise the I'inoco government is estopped now 
to urge claims of her subjects dependent upon the acts and contracts 
of the Tinoco government. The evidential weight of such non- 
recognition against the claim of its dc facto character 1 have already 
considered and admitted. The contention here goes further and 
precludes a government from appearing in an international tribunal 
in behalf of its nationals to claim any rights based on the acts of 
such government. 

To sustain this view a great number of decisions in English and 
American courts arc cited to the point that a municipal court cannot, 
in litigation before it, recognise or assume the dc facto character of a 
foreign government which the executive department of foreign affairs 
of the government of which the court is a branch has not recognised. 
This is clearly true. It is for the executive to decide questions of 
foreign policy and not courts. It would be most unseemly to have a 

® Convention . . . respecting Recognition of Governments, Intervention and 
Rc-clcction of Presidents, Art. I (2 A.J.I.L., Supplement, 1908, p. 229). 
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conflict of opinion in respect to foreign relations of a nation between 
its department charged with the conduct of its foreign ail airs and its 
judicial branch. But such cases have no bearing on the point before 
us. Here the executive of Great Britain takes the position that the 
Tinoco government which it did not recognise, was nevertheless a 
de facto government that could create rights in British subjects which 
it now seeks to protect. Of course, as already emphasised, its failure 
to recognise the dc facto government can be used against it as 
evidence to disprove the character it now attributes to that govern¬ 
ment, but this does not bar it from changing its position. Should a 

case arise in one of its own courts after it has changed its position, 

doubtless that court would feel it incumbent upon it to note the 

change in its further rulings. . . . 

I do not understand the arguments on which an eijuitable estoppel 
in such case can rest. The failure to recognise the dc facto govern¬ 
ment did not lead the succeeding gmernmcnl to change its position 
in any way upon the faith of it. Non-rccognition may have aided 
the succeeding government to come into power; but subsequent pre¬ 
sentation of claims based on the dc facto existence of the previous 
governmeni and its dealings does nv>t work an injury to the succeeding 
government in the nature of a fraud or breach of faith. An equitable 
estoppel to prove the truth must rest on previous conduct of the 
person to be estopped, which has led the person claiming the estoppel 
into a position in which the truth will injure him. There is no such 
case Itere. 

There are other estoppels in municipal law tlian those w'hicii rest 
on equitable considerations. They arc based on public pt^licy. It 
may be urged that it W'ould be in the interest of the stability of 
governments and llic orderlx adjusirncnl iT international relations, 
and so a proper rule of international law\ that a government in 
recognising or refusing to recognise a government claiming admission 
to the society of nations should thereafter be held to an attitude 
consistent with its deliberate conclusion on this issue. .Arguments 
for and against such a rule occur to me; but it suflices t('» say that 1 
have not been cited to text writers of authority or decisions of 
significance indicating a general acquiescence of nations in such a 
rule. Without this, it cannot be applied here as a principle of 
international law. . . . 

The fourth point made on behalf of Costa Rica against the claims 
here pressed is that bj)th claimants arc bound either by their own 
contractual obligation entered into with the Government of Costa 
Rica, to which they subscribed, not to present their claims by way 
of diplomatic intervention of their home government, but to submit 
their claims to the Courts of Costa Rica. This is in effect a plea in 
abatement to the jurisdiction of the arbitrator, which under the terras 
of the arbitration. Costa Rica has the right to advance. . . . 
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(The) limitations (in the concession) do not seem to include within 
their scope such a question as the power of the Tinoco government 
to grant the concession, or the obligation of the present government 
of Costa Rica to recognise it. They cover the interpretation and 
construction of the contract rather than the fundamental question of 
its existence. 

With respect to the Royal Bank, the facts arc somewhat different. 
. . . (But) it is doubtful whether (the) restrictions upon the Bank by 
their terms go so far as to forbid its appeal for diplomatic interven¬ 
tion in protection of its rights, riiey show clearly that the powers 
conferred by the government of its origin cannot enlarge its banking 
powers in Costa Rica and that its rights are to be decided by Costa 
Rican Courts and according to Co.sta Rican law'. But to carry this 
to a denial of a right to diplomatic intcr\eniion by its own government 
to avoid legislative nullilication of its rights without a hearing would 
he going far. 

It has been held in a number of important arbitrations, and by 
several foreign secretaries, that such restrictions are not binding upon 
a home government and will not prevent it fn>ni e.xercising its diplo¬ 
matic functions to protect its nationals against the annulment of the 
rights secured to them by the laws of the country in force when the 
obligations arose. . . . 

Mov\e\er this ma\ he, these restrictions upon each claimant would 
seem to be inapplicable t(^ a case like the present where is invohed 
the obligation of a restored government for the acts or contracts of a 
usurping government. The courts of the restored government are 
bound t<' administer the law of the restored go\ernment under its 
constitiitic'n and their decisions are necessarily affected by the limita¬ 
tions of that instrument, I’his may prevent the courts from giNing full 
effect to internaticmal law that may he at variance with the municipal 
law' which under the restored constitution the national ccmrls have to 
administer. It is obvious that the obligations of a restored govern¬ 
ment for the acts c'f the usurping dc facti) go\crnmcnt it succeeds 
cannot, from the international standpoint, be prejudiced b> a constitu¬ 
tion w'hich, though restored to life, is for purpo.ses of this discussion, 
exactly as if it were new Icgi.slation which was not in force when the 
obligations arose, . . . 

This is not an exceptional instance of an essential dilfercnce 
bctw'een the scope and effect of a decision by the highest tribunal 
of a country and of an international tribunal. The Constitution of 
the United States makes the Constitution, laws passed in pursuance 
thereof, and treaties of the United Slates the supreme law' of the land. 
Under that provision, a treaty may repeal a statute, and a statute 
may repeal a treaty. The Supreme Court cannot under the Constitu¬ 
tion recognise and enforce rights accruing to aliens under a 


ic'/nt 
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treaty which Congress has repealed by statute. In an international 
tribunal, however, the unilateral repeal of a treaty by a statute would 
not alTect the rights arising under it and its judgment would 
necessarily give eflect to the treaty and hold the statute repealing it 
of no effect. . . . 

A consideration of the issues before us recurs to the merits of the 
two claims. The decision of them must be governed by the answer 
to the question \\helher the claims would have been good against 
the Tinoco government as a gt)vernment. unaffected by the 
Law of Nullities, and unaffected bv the Costa Rican Constitution of 
1871. ... 

The most serious objection to the concession is that it was granted 
by a bod> without power to grant it. Its validity is . . . to be 
determined by the law in existence at the time of its granting; and 
that means the law of the Government of Ct>sla Rica under TiiKxo. 

. . . The government of Tinoco itself could have defeated this 
concession on the ground of a lack of power in the Chamber of 
Deputies to approve it. . . . 

My award is that the Law of Nullities in its operation upon . . . 
the claim in behalf of the Royal Bank will work no injury of which 
Great Britain can complain (if Costa Rica assigned to the Bank 
certain interests in the estate of Tinoco's deceased brother). . . . 

My award further is that the Law of Nullities in decreeing the 
invalidity of the concession worked no injiiiw to the (British company) 
of which Great Britain can complain, because the concession was in 
fact invalid under the Constitution of 1^17. . . . 


33 

CocRT or Apiu ai. 

The Ga^ara 

[1919] P. 95 


The plaintiff w'as a Russian company which procured the issuance 
of a writ in retn against the Gai^ara, which had been nationalised 
under a decree of the Russian Bolshevik Government. She was 
captured by the Esthonians. who condemned her as prize by govern¬ 
mental decree. 

On the ship’s arrival in London the writ was issued. An appear¬ 
ance under protest was entered and the court of first instance applied 
to the Foreign Office as to the status of the Esihonian Government. 
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The law officers informed the court that His Majesty’s Government 
provisionally recognised the Esthonian National Council as a (fe facto 
independent body, and that as a result certain gentlemen were received 
as the informal diplomatic representatives of the Esthonian Provi¬ 
sional Government. Further, the Esthonian Government was such 
a Governmenl as could set up a Prize Court. 

I he court of first instance decided that the Esthonian Government 
was a sovereign body and that the writ must be set aside. The 
plaintiffs appealed, but the appeal was dismissed. 


Judgment 

/Vr Fiankes LJ.: 

. . . I'he question which Hill J. decided, and which we have to 
decide, is whether the L slhonian National Council has been recog¬ 
nised by the Government of this country as having the status of a 
foreign So\ereign. If it has been so recognised it is not disputed that 
tlie courts of this countr\ would not allow that Council to be impleaded 
in any of these courts. . . . 

. . . The principle arises from international comity, and, . . . 
in giving judgment. Hill J. indicated the reasons wh> he thought 
this particular case came within the rule. ... In a passage in his 
judgmeni, which 1 will read, he says: ‘ In the first place the Esthonian 
Government is in actual pc^sscssion of the ship, and that Government 
Slates that the ship is being used by it for public purpo.ses. 'I he 
plaintiffs invite the Court to take that pos.session away by arrest oi the 
ship and ultimately by decree to transfer it to the plaintiffs. But to 
permit the arrest is to compel the ENthonian Government either to 
submit to the jurisdiction of the Court or to lose their cic facto pos¬ 
session. and to compel the Esthonian Cjo\ernment to submit to this 
Court the question of the ownership of the Gagara. In accc^rdance 
with the principles laid down in the Parlcmcnt Beige,' ... 1 conceive 
I cannot compel the Esthonian Government to submit to the juris¬ 
diction. .. 

The question ... is whether the learned judge was right in coming 
to the conclusion that the evidence before him was such that he ought 
to come to the conclusion that the Esthonian National Council had 
been recognised as having the status of a foreign sovereign. Cpon 
that point I desire to refer to a passage in Lord Esher’s judgment in 
Mighell v. Sultan of Johorc,‘ and to a passage in the judgment of 
Kay L.J. as to the materials on which the Court is constrained to 
act in such a matter. Lord Esher says: ‘ 1 am of opinion that .... 
when once there is the authoritative certificate of the Queen through 

’(1880) 5 P.D. 197; and see below. No. 69. 

"[1894] 1 Q.B. 149. 1!>H. 161; and see below, No. 70. 
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her Minister of Slate as to the status of another sovereign, that in 
the Courts of this country is decisive. Therefore this letter is con¬ 
clusive that the defendant is an independent sovereign.’ Kay L.J. 
deals with the point at greater length. He says: ‘1’hc status of a 
foreign sovereign is a matter of which the Courts of this country take 
judicial cognizance—that is to say, a matter which the Court is cither 
assumed to know or to have the means of discovering, without a 
contentious inquiry as to whether the person cited is or is not in the 
position of an independent sovereign. Of course, the Court will take 
the best means of informing itself on the subject, if there is any kind 
of doubt, and the matter is not as notorious as the status of some 
great monarch such as the Emperor of Germany.’ And then he goes 
on to say. dealing with iltc Idler from the Colonial Oilicc, signed by 
an odicial there, and purporting to be written by the direction of tlic 
Sccretar\ of State for the Ctdonics: ‘Proceeding as it does from the 
office of one of the principal Secretaries of Slate, and purporting to 
be written by his direction, I think it must be treated as equivalent 
to a statement by Her Majesty herself, and. if Her Majesty conde¬ 
scends to state to one of her Courts of Justice that an individual cited 
before it is an independent sovereign. I think that statement must 
be taken as conclusi\e.’ 

In the present case the statement is in the fullest sense authoritative. 
It emanates from llte Foreign Office, and it was presented . . . by His 
Majesty’s Attorney-General. The only question is whether it amounts 
to a statement that the E:sthonian National Council has the status of 
a foreign independent .sovereign. Vpon that the materials before the 
Court consist partly of certain letters wiiich passed between the 
Foreign Office and some gentlemen who addressed the Foreign 
Office as being the authorised representatives of Esihonia, and partly 
of a siatemcnl by the Atlorney-Gcncral. . . . 

The submission of counsel for the appellants, as 1 understand 
it. is that, so far as the statement in the letters of llic Foreign Office 
arc c'oncerncd, they are deliberately ambiguous statements of a benevo¬ 
lent character, and not such an emphatic and deliberate statement of 
fact as the C\)urt should require. Further, he sa>'s that no statement 
as to the recognition of a sovereign Slate can be sufficient unless it 
appears that the recognition is irrevocable: and on that last point 
he cited two passages from Westlake’s International Law ’ and 
Oppenheim’s Imcrnarlonal Law^ He has also cited passages from 
Hall, Halleck, and Wheaton. It docs not appear, how'ever, that these 
WTilers are entirely agreed on that particular point. . . . 

I read the letters of the Foreign Office as being statements which 
do recognise, and rccogni.se to the full, the sovereignty of Fislhonia, 

1910. Part 1, p. S7, 

* 1. 2nd Ed., 1912, p. 119. 1 he present editor of Oppcnheiin considers 

tliat recognition may be re\oked, Vol. ), 7lh Ed., 1948, p. 145. 
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but with the limitation that in the exceptional conditions due to the 
setting up of the Peace Conference no undertaking could be given to 
continue the recognition if conditions altered; and, speaking for 
myself, 1 think that that would be a sufficient statement to require 
and compel the Court to decline jurisdiction in reference to any 
matter which comes within the principles laid down in the . . . Parle^ 
ment Beige,"' But, however that may be, I am of opinion that the 
statements which were made by the law ofliccrs of the Crown are 
free from the objections that counsel suggested were to be found in 
the letters of the Foreign Office. The Attorney-General says that 
‘Our own Government and looking at the affidavits in this case I 
sec the statement is no less true whether of the Government of France 
or the Government of Italy has for the time being provisionally, and 
with all necessary reservations as to the future,recognised the E^sthonian 
National Council as a de facto independent body, and accordingly 
has received a certain gentleman as the inf('»rmal diplomatic repre¬ 
sentative of the Pro\isional Government. The stale of affairs is of 
necessity pnnisicmal and transitory. . . .’ Junior counsel for the 
Treasury, at a later stage, said: *. . . In the present view of His 
Majesty’s Government, and without in any way binding itself as to 
the future, the Esthonian Government is such a Government as could, 
if it Ihouglit fit, set up a Pri/e Court.' 

Reading these deliberate statements of the Law’ Officers of the 
CYown, as expressing the attitude of the Government towards this 
Esthonian National Council, 1 cannot feel that if the Court claimed 
to exercise, and did exercise, jurisdiction in respect of such a dispute 
as arises in this action, they would not be acting in accordance with 
w'hai was pointed out in the Parlcmcnt Beige " as being the principle 
of international coniit\, and that there would be a divergence of action 
as between the Courts of this country and the statements that have 
been made by the Government of the country as to the attitude wffiich 
this counir\ was prepared to take. 

On these grounds, ... the view taken by Hill J. was right. 

(Warrington and Duke L.JJ. concurred.) 


’(1880) IM). 214 ; ‘ ['lie principle ... is that, as a consequence of the 
absolute independence i>f eveiy sovereign authority, and ot the international 
comity which induces e\ery soxercign Slate to respect the independence 
and dignity of every other sovereign State, each and every one declines to 
exercise by means of its Courts ahy of its territorial jurisdiction over the 
person of any sovereign lU ambassador of any other Stale, or over the 
public properiy of any State which is destined tor public use, or over the 
property of any ambassador, though such sovereign, ambassador, or property 
be within its territory, and therefore, but for the common agreement, subject 
to its jurisdiction ’ (see bcIow', No. 69). 

* See below. No. 69. 
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Court of Appfal 

Luther r. Sagor 

[1921] 3 K.B. 532 

In June, 1918. the Russian Socialist Federal Soviet Republic passed a 
decree declaring mechanical sawmills and woodworking establishments 
belonging to private or limited companies to be the property of the 
State. Under this decree the Soviet Government took over the plain¬ 
tiffs’ factory or mill and certain manufactured goods belonging to them 
in Russia. 

The representative of the Russian Commercial Delegation in 
London, in August. J920, made a contract with the defendants, a 
firm carrying on business in London, for the sale and dcli\'ery of a 
quaniily of timber, including some of that seized from the plaintiffs. 
The plaintiffs sought a declaration that these goods were their properly; 
an injunction restraining the defendants from selling; and damages fi)r 
conversion and detention. The defendants argued that the decree 
of June, 1918, was the act of a sovereign government and was 
valid to deprive the plaintiffs of the title and to transfer it to tlie 
defendants. 

In the court of first instance, the following letters from the Foreign 
Office were admitted; (a) to the .solicitors of the Russian (’onvmercial 
Representative stating that he was the authorised reprcsentalivc 
received for certain purposes: that he vsas regarded as a foreign 
representative and should be c.^empt from the process of the courts; 
(b) to the defendants’ solicitors recognising ‘the claim of the Dele¬ 
gation to represent in this country a Stale Government of Russia’; 
and fc) to the plaintiffs' solicitors pointing out that the representative 
received privileged treatment fv)r certain limited purposes, but that 
beyond this the Foreign Office would not go; further, ‘ His Majesty’s 
Government has never officially recognised the Soviet Government 
in any way.’ 

Roche J. found that the Russian Government had not been 
recognised and ga\'c judgment for the plaintiffs. Fhc defendants 
appealed and produced further letters from the Foreign Office; 
one dated April 20, 1921. .slated ‘that His Majesty’s Government 
recognise the Soviet Government as the de facto Governmcnl of 
Russia’, and another, dated April 22, stated that between March 14. 
1917. and December 13. 1917, the Provisional Government had been 
recognised as the Government of Russia until it was dispersed by the 
Soviet authorities. 

The Court of Appeal allowed the appeal. 
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Per Bankcs LJ.; 

... As the case was presented in the Court below the appellants 
relied on certain letters from the I’orcign OfTicc as establishing that 
His Majesty's CiovernmerU had recognised liie .Soviet Government 
as the di' facto (loveriniienl of Russia. Tlic . . . learned judge . . . 
took the view tliat the letters relied on did in^t eslablisli the appellants’ 
contention. In this \'iew I cntirel\ agree. 

In this (.'ourt the appellarits asked lca\c t(.) adduce further c\idence, 
and as the respoiulents raised no objection, the evidence was given. 
It consisted of two letters from the I'oreign Ollice daleti respectively 
April 2t) and 22, i'^^21. . . . d’he statement contained in the letter 
of April 20 is accepted by the respondents' counsel as the proper 
and sLitlicicnl proof of the rec(\enitinn of the Soviet Government as 
the de facto Government of [Russia. 

I hider tliese circuntstances the whole aspect of the case is changed, 
aiivl it l')ecomes neccssarv' to cortsider malter.s whicli were not material 
in the (’ourl below. I he hr>t is a vuieslion of law of very considerable 
importance namely, what is the clfect of the rec<'>gnilion by His 
Majesiv's Government in April. POI, the Soviet Government as 
the de facto Ciovernment of Russia upon the past acts of that Govern¬ 
ment, and liovv far back, if at all, does that rccognititm extend. The 
secvnul is a question of fact, whether sulTieieni evidence was given 
to establish the idenlitv of the Scuict Government now rec(>gnisea 
by His Majesty's GovermnciU with the Government wliich seized and 
confiscated and sold the appellants’ good<. 

On tlic hrsl pvnnt counsel iiave been unable to refer Itie Court to 
any Fnglish authority. Attention has been called to three cases 
decided in the Supreme C'v)uri of the I'niied Slates: \Mllia/us v. 
liruffy:' VnderhiU v. ! tcrnatidczc and Oetjen v. Central Leather Co.’' 
In n('ne v>f these eases is anv distinction attempted to be drawn in 
argument between the effect of a recognition of a g<n’ernment as a 
de facto government and a recognition of a government as a govern¬ 
ment de jure, nor is any decision given upon that point; nor, except 
incidentally, is any mcntivin made as to the ctfect of the recognition 
(T a government upon its pa.st acts. The mention occurs in two pas¬ 
sages. one in the judgment of Field J. in Williams v. BruffyJ where, 
after discussing the essential ditferenccs between the Government of 
the Confederate Stales and the two kinds of de facto governments 
which he .says may exist, he explains that the second of the two kinds 
exists where a portion of the inhabitants of a country have separated 

* (1877) 96 U.S. 176. 

M1R97) 168 U.S. 250. 

•‘‘(1918) 246 U.S. 297. 

♦ At p. 186. 
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themselves from the parent State and established an independent 
government. ‘ The validity of its acts he says, ‘ both against the 
parent State and its citizens or subjects, depends entirely upon its 
ultimate success. If it fail to establish itself permanently, all such 
acts perish with it. If it succeed, and become recognised, its acts 
from the commencement of its existence arc upheld as those of an 
independent nation.’* The second mention of the point occurs in 
the judgment of Fuller C.J. in Underhill v. Hernandez.'^ He says, 
in speaking of civil wars: ‘ If the party seeking to dislodge the existing 
government succeeds, and the independence of the government it 
has set up is recognised, then the acts of such government from the 
commencement of its existence are regarded as those of an independent 
nation.’ These are weighty expressions of opinion on a question of 
international law. Neither learned judge cites any authority for his 
proposition. Each appears to treat the matter as one resting on 
principle. On principle the views put forward by these learned judges 
appear to me to be sound, though there may be cases in which the 
courts of a country whose government has recognised the government 
of some other country as the de facto government of tlial country 
may have to consider at what stage in its development the government 
so recognised can ... be said to have ‘ commenced its existence 
No difliculiy of that kind arises in the present case, because, upon 
the construction which T place upon the communication of the 
Foreign Office to which I have referred, this Court must treat the 
Soviet Government, which the Government of this country has now 
recognised as the dc facto Government of Russia, as having com¬ 
menced its existence at a date anterior to any date material to the 
dispute between the parlies to this appeal. 

An attempt was made by the respondents’ counsel to draw a dis¬ 
tinction between the effect of a recognition of a government as a 
de facto government and the effect of a recognition of a government 
as a government dc jure, and to say that the latter form of recognition 
might relate back to acts of State of a dale earlier than the date of 
recognition, whereas the former could not. Wheaton, quoting from 
Montague Bernard,® stales the distinction between a de jure and a 
dc facto government thus:' ‘ A dc jure government is one which, in 
the opinion of the person using the phrase, ought to possess the powers 
of sovereignt>, though at the time it may he deprived of them. A 
de facto government is one which is really in possession of them, 
although the possession may be wrongful or precarious.* For some 
purposes, no doubt, a distinction can be drawn between the effect 
of the recognition by a sovereign State of the one form of government 
or of the other, but for the present purpose in my opinion no dis- 

At p. 253. 

^ Neutrality of Clrcat Britain during; the American Civil H'ar, 1870. 
’^International Law, 5th English edition, I9J6, p. 36. 
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tinction can be drawn. I'hc Government of this country having . . . 
recognised the Soviet Government as the Government really in pos¬ 
session of the powers of sovereignty in Russia, the acts of that 
Government must be treated by the Courts of this country with all 
the respect due to the acts of a duly recognised foreign sovereign 
State. 

It becomes material now to consider whether the appellants have 
given sulficicnt evidence to establish that the confiscation and 
subsequent sale of the respondents’ property were the acts of the 
Government which His Majesty's Government have now recog¬ 
nised as the dc facto Government of Russia. In my opinion they 
have. . . . 

It is necessary now to deal with the point made by the respondents, 
that the decree of confiscation of June. 1918, even if made by the 
Government whicfi is now recognised by His Majesty's Government 
as the dc facto Government of Russia, is in its nature so immoral, 
and so contrary to the principles of justice as recognised by this 
country, that liie courts this country ought not to pay any attention 
to it. This is a bold proposition. The question before the Court 
is not one in which the assistance of the Court is asked to enforce 
the law of some foreign country to which legitimate objection might 
be taken. . . . The question before the Court is as to the title to 
goods lying it) a foreign country, which a subject of that country, 
being the o\sner of them by the law of that country, lias sold under 
an f.o.b. contract for export to this country. The Court is asked to 
ignore the law of the foreign country under which the vendor acquired 
his title, and to lend its assistance to prevent the purchaser dealing 
with the goods. 1 do not think that any authority can be produced 
to support the contention. Aulhoriiy appears to negative it. In 
Santos v. Illidge'^ Blackburn J. .says: "Assuming the taking to have 
been prohibited by a British act. still the taking having been of 
property locally situated in a foreign country, in a manner lawful 
according to the laws of that country, 1 apprehend that the property 
actually passed by the sale, and vested in the purchasers, though they 
committed a felony according to our law by taking it. . . Even 
if it was open to the courts of this country to consider the morality 
or justice of the decree of June, 1918, 1 do not see how the courts 
could treat this particular decree otherwise than as the expression 
by the de facto government of a civilised country of a policy which 
it considered to be in the best interest of that country. It must 
be quite immaterial for present purposes that the same views 
are not entertained by the Government of this country, are 
repudiated by the vast majority of its citizens, and arc not recognised 
by our laws. . . . 


“(1880) 8 C.F3. (N.S.) 861, 876. 
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Per Warrington L.J.: 

... ft is said that at the lime when the legislative or executive 
acts were done the persons assuming to act as the Government of 
Russia had not been recognised by this country, and those acts there¬ 
fore are not entitled to the respect due to the acts of an independent 
sovereign State. This contention raises the question whether recog¬ 
nition is retroactive to any and what extent. Assuming that the ads 
in question are those of the government subsequently recognised 1 
should have thought that in principle recognition would be retroactive 
at any rate to such date as our Government accept as that by which 
the government in questi(m in fact established its authority. It 
appears from the letter of the Foreign Oliicc ilaled .April 22, 1A)21, 
that that date is anterior to any t>f the events materia! to the present 
case. * Recognition is the act thnnigh which it bcciuncs apparent 
that an old State is ready to deal with a new Stale as an international 
person and a member of ilie famil\ of nations.'' If tins is so. then 
provided the act in question was an act of t!te Stale so recognised 
it must . . . be entitled to- the satne respect as the act of a so\ereign 
State, whether done before or after recognition. ... In m\ opinion 
there is no diifcrence for the present purpose between a goxermnent 
recognised as such de jure and one recognised (ie In the latter 

case, as weii as iii the former, the go\ernnient ifi tjucstion acquires 
the right ii> be treated b> the lec(*g^i^illg Suite as iUi independent 
svjvercigTM Stale, aiui none the less that (»ur Cio\e anent does not 
pretend to e.xpress an> opinion on ir.e Icgalilv v'^r herwisc of i!ie 
incan^ b\ which its power has been obtained. . I expiess no 

opinion on th-c question whether the retroCidise etl'e of recogirnion 
is so wide as to cover every act (>r the recognived j \ernmcnt from 
the commencement »>f ils existence, h is nnnc».es: r\ to do svi in 
the present case for the reason tiiat our (iovernmeiu clearls treats 
the Soviet Government a^ liaving clfeclively di^placc(l llie previiuts 
Government at a date anterior to the earliest of ilic relevant events. . . . 

Per Scrutton L.J.: 

. . . What the Court cannot do directly it cannot in m\ view 
do indirectly. If it Ci)ii!d not question the title v)f the (jr>\ernmeni of 
Russia to goods brought h> that Government to 1-ngiand. it cannot 
indirectly queslioii it in the hands of a puivliaser from that 
Government by denying that the Government could confer any 
good lillc to the properly. This immunity follows from 
recognition as a sovereign Slate. Should there be any government 
which appropriates other people's property without compensa¬ 
tion, the remedy appears to be to refuse to recognise it as a 
sovereign Slate. Then the courts could investigate the title without 

^Oppenheim, International Law, Vol. 1, cd. (1920). p. 135; sec 7th ed. 
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infringing the comity of nations. But it is impossible to recognise 
a government and yet claim jurisdiction over its person or property 
against its will. Further, the courts in questions whether a particular 
person or institution is a sovereign must be guided only by the state¬ 
ment of the sovereign on whose behalf they exercise jurisdiction. . . . 

It appears to me that a recognition of a government as de jacto 
the government in one year does not necessarily recognise that it 
was the dc facto government from the first moment when some of the 
inhabitants supporting its cause began to resist or to attack the then 
established government. It may well be a question when first the 
struggling body attained such power that it was a government de 
facto, and over what area, and that you cannot answer that question 
by knowing that some years later the sovereign recognised it as the 
government dc facin over a particular area. When that question is 
to be answered, the courts must ask the sovereign for information; but 
licre the I orcign Otlicc letters appear to show that since the beginning 
of FM8 the Soviet Republic has been the Government dc facto of 
Russia. ... It appears a serious breach of international comity, 
if a State is recognised as a sovereign independent State, to postulate 
that its legislation is ' contrary to essential principles of justice and 
morality’. Such an allegation might well vsith a susceptible foreign 
government become a casus hclli: and should in m\ view be the action 
of the sovereign through his ministers, and not of the judges in 
reference to a State which tlieir sovereign has recognised. . . . 


35 

Coi RT or Appi ais nr Niw York 

Wulfsohn V’. Russian Federated Soviet Republic 

(192.'^) 138 N.E. 24 

flic plaintiffs owned a quantity of furs which were stored in Russia. 
These furs were confiscated by the Russian Government, and the 
plaintilTs brought an action for conversion. At the time of the action 
the Russian Government was unrecognised by the United wStates, 
although the plainliifs admitted that the Russian Federated Soviet 
Republic was ‘the existing dc facto government of Russia’. 

The action failed. 


Judgment 

Per Andrews J.: 

. . . The litigation is not in regard to title to property situated 
within the jurisdiction of our courts, where the result depends upon 
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the effect to be given to the action of some foreign government. Under 
such circumstances it might be that the theory of the comity of 
nations would have a place. ... A different case is presented to us. 
The government itself is sued for an exercise of sovereignty within its 
own territories on the theory that such an act, if committed by an 
individual here, would be a tort under our system of municipal law. 
It is said that, because of non-recognition by the United States, such 
an action may be maintained. There is no relation between the 
premise and the conclusion. 

The result we reach is based upon more basic considerations than 
recognition or non-recognition by the United States. Whether or not 
a government exists, clothed with the power to enforce its authority 
within its own territc^ry, obeyed by the people over whom it rules, 
capable of performing the duties and fultilling the obligations of an 
independent Power, able to enforce its claims by military force, is a 
fact, not a theory. I'or its recognition does not create the State, 
although it may be desirable. So only are diplomatic relations 
permitted. Treaties made b\ the government w hich it succeeds may 
again come into effect. It is a testimony of friendly intentions. Also 
in the country granting the recognition that act is conclusi\’e as to 
the go\’ernment recognised. . . . Again, recognition may become 
important where the actual existence of a gowrnmeni created by 
rebellion or otherwise becomes a political question affecting our 
neutrality law's, the recognition of the decrees of prize courts, and 
similar questions. 13ut. except in such circumstances, the fact of the 
existence such a government whenever it becomes material may 
be proved in other ways. 

Here, however, vve need no prt'of. I'lie fact is ccmccdcd. We 
have an existing government, sovereign within its own territories. 
There necessarily its jurisdiction is exclusive and absolute. It is 
susceptible of no limitation not imposed by itself. 'Dhs is the result 
of its independence. It may be conceded that its actions should 
accord with natural justice and equity. If they do not, however, our 
courts are not competent to review them. They may not bring a 
foreign sovereign before our bar, not because of comilv , but because 
he has not submitted himself to our law's. Without his consent he is 
not subject to them. Concedediy that is as to a foreign government 
that has received recognition. . . . 

But, w'hethcr recognised or not, the evil of such an aticmpt w'ould 
be the same. ‘To cite a foreign potentate into a municipal court 
for any complaint against him in his public capacity is contrary to the 
law of nations, and an insult which he is entitled to resent,’ De Ilabcr 
v. Queen of Portugal^ In either case, to do so w ould ‘ vex the 
peace of nations In either case the hands of the State department 
would be tied. Unwillingly it w'ould find itself involved in disputes 


(1851) 17 O.B- 171, see below. No. 67. 
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it might think unwise. wSuch is not the proper method of redress, if 
a citizen of the United Stales is wronged. The question is a political 
one, not competent to the courts, but to another department of gov¬ 
ernment. Whenever an act done by a sovereign in his sovereign 
character is questioned, it becomes a matter of negotiation, or of 
reprisals or of war. . . . 


36 

Housn ()!' Lords 

Lazard Bros, v. Midland Bank Ltd. 

[1933] A.C 2K9 


Before the Russian Revolution the Moscow Bank enjoyed extensive 
credits with the defendants, and was at the same time indctMed to 
the plaintitfs. The plaintilTs were given leave under Order IX, r. 2, 
of the Rules of the Supreme Court ^ to serve notice of a writ on the 
Moscow Bank by sending it by registered post to that bank in Moscow. 
The plainliHs secured judgment against the Moscow Bank in default 
of appearance. This judgment was delivered in Noxember, 1930, 
and four days later the plaintilTs received a letter from the wSoviel 
Embassy returning two notices of the writ and slating that thex could 
not be delivered as the Moscoxv Bank had ceased to exist during 
the Revolution, when it had been nationalised. The plaintilTs then 
obtained a garnishee order nisi against the defendants attaching all 
debts due from them to the Moscoxv Bank, the judgment debtors of 
the previous judgment. A copy of this order was sent by registered 
post to Moscoxv, hut xvas returned marked " I nknoxxii 

In the court of first instance the garnishee order xvas made absolute, 
but tlic Court of Appeal held that the Moscoxv Bank no longer 
existed, and therefore the xvril, the judgment and the garnishee xvere 
null and void. The House of Lords upheld the decision of the Court 
of Appeal. 


Judgment 

Per Lord Wright: 

... It is clear laxv, scarcely needing any express authority, that 
a judgment must be set aside and declared a nullity by the Court in 
the exercise of its inherent jurisdiction if and so soon as it appears 

' ‘ When service is required, the writ shall, wherever it is practicable, be served 
in the manner in which pcr.sonal service is now made, but if it be made to 
appear to the Court or a .ludge that the plaintiff is from any cause unable 
to effect prompt personal service, the Court or Judge may make such order 
for substituted or other service, or for the substitution for service of notice, 
by advertisement or otherwise, as may be just.’ 
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to the Court that the person named as the judgment debtor was at 
all material times at the date of writ and subsequently non-existent. 
. . . English courts have long since recognised as juristic persons 
corporations established by foreign law in virtue of the fact of their 
creation and continuance under and by that law. Such recognition 
is said to be by the comity of nations. . . . But as the creation depends 
on the act of the foreign Slate which created them, the annulment of 
the act of creation by the same power will involve the dissolution 
and non-existence of the corporation in the e>es of IHnglish law. The 
will of sovereign authority which created it can also destroy it. English 
law will equally recognise the one, as the other, fact. 

The (Moscow) Bank was a corporation established by an Act of 
the Tsar; but the governing authority in Russia, as recognised in the 
English Courts, is now and has been since October, 1917, the Soviet 
State. Soviet law is acc(>rdingly the governing law from the same 
date in virtue of the recognitiim dc facto in 1921 and dc jure in 1924 
by this country of the Soviet Slate as the sovereign power in F^ussia. 
The elTect of such recognition is retroactive and dales back to tlic 
original establishment of Soviet rule w'hich was in the 19]7 October 
Revolution, as was held by the Court of Appeal in Aksionairnoye 
Ohschcsfwf A. A/. Luther v. James Sai*i*r Sl Cie' The question. 
thcrefv)re. is whether by Soviet law the (Moscow) Bank was at the date 
of the issue of the writ in this action, that is, on Ocu'bcr 30, 1930, an 
existing juristic person. . . . 

1 think (the evidence given by Russian lawyers as expert witnesses 
on both sides) compels the cimclusion of fact that the (Moscow ) Bank 
was by Soviet law', which is the material law, non-existent in Russia 
in 1930. . . . 

J’his conclusion is sunicieni without more to carry with it the 
result that the wTit, the judgment and the garnishee proceedings must 
be held of no effect and be set aside. . . . 

(As regards the service of the writ by registered post addressed 
to Moscow) no reference is made to the procedure under Order XI, 
r. 8,‘ which by order of the l.ord Chancellt^r, dated March 21, 1906, 
was applied to the ‘Russian Empire’: that order has never been 
cancelled: it originally referred to the territorial jurisdiction of what 
was up to 1917 the Russian Empire but is now' the I'nion of S<)\iet 
Republics. This internal change in the system of government, once 
the new' Government is recognised by this country, has no effect in 
the external status of Russia quoad this country as a personality in 
International Law'. The identity of the State remains the same for 
international purposes: the change from monarchy to republic docs 
not, in general, abrogate treaties or conventions, any more than loss 

" [1921] 3 K.B. 532. See above. No. 34. 

This provides for delivery of a writ or notice of a writ through diplomatic 
channels. 
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of or increase in territory. The order of the Lord Chancellor accord¬ 
ingly still applies to Russia and could and should have been invoked 
for the purpose of cHecting service there. . . . 

(Lords Blancsburgh, Buckmaster, Warrington of Clyffe and Russell 
of Killovvcn concurred.) 
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Horsi: OE Lords 

The Cristina 

:1938J A.C. 485 (see below. No. 77) 
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Hot’si oi- Lords 

The Arantzai^u Mendi 

[1939] A.C. 256 

The Ar(uit:azu Mcmli was a Spanish ship registered at Bilbao, and 
after that port was captured by insurgent forces she was recjuisiiioncd 
by the Republican Go\crnnicni while on the high seas. On .August 11, 
1937, slie arrived in London. Her owners issued a writ in rent for 
possessicni and she was arrested by the Admiralty Marslial. The 
Republican Government entered a conditional appearance to the 
writ. 

General Franco, on March 28, 1938, issued a decree requisi¬ 
tioning tiiis ship and other vessels. On April 11 the owners’ action 
was discontinued, but the vessel continued in arrest, and on April 13 
the owners declared their consent to the requisition order of General 
Franco and held the vessel at his disposal. The master made a 
similar declaration. On the same day the Republican Government 
issued a writ which the Franco authorities sought to set aside on 
the ground that it impleaded a foreign sovereign State that was 
unwilling to submit to the jurisdiction. 

In the court of first instance, Bucknill J. inquired of the Foreign 
Ofiice whether His Majesty’s Government recognised the Nationalist 
Government of General FYanco as a foreign sovereign State. The 
answer of the F'oreign Office w’as as follow s: 

‘(1) His Majesty’s Government recognises Spain as a foreign 
sovereign State. (2) His Majesty's Government recognises the Govern¬ 
ment of the Spanish Republic now having its seat in Barcelona as the 
dc jure Government of Spain. (3) No Government other than that 
referred to in the preceding subparagraph is recognised by His 
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Majesty’s Government as the dc jure Government of Spain or any 
part thereof. (4) The Nationalist Government of Spain is a Govern¬ 
ment in conflict with the Government of the Spanish Republic estab¬ 
lished at Barcelona. It claims to be the Government of Spain and 
is seeking to overthrow the Government of the Spanish Republic 
and to establish its authority over the whole of Spain. (5) His 
Majesty’s Government recognises the Nationalist Government as a 
Government which at present exercises de facto administrative control 
over the larger portion of Spain. (6) His Majesty’s Government 
recognises that the Nationalist Government now exercises etTcctive 
administrative control over all the Basque Provinces of Spain. (7) His 
Majesty's Government has not accorded any other recognition to the 
Nationalist Government. (8) The Nationalist Government is not a 
Government subordinate to any other Government in Spain. (9) The 
question whether the Nationalist Government is to he regarded as 
that of a foreign sovereign State appears to be a qucstiiMi of law 
to be answered in the light of the preceding SiatemeiUs and having 
regard to the particular issue or circumstances with respect to which 
the question is raised.’ 

Buckriill J. held on t!tc strength of this that the Naiionali.sl Govern¬ 
ment was a foreign so\ereign Slate impleaded by tite action as a party 
interested in the res, and set aside the writ and warrant of arrest. 

The decision of the Court of Appeal upholding this finding was 
affirmed by the House of Lords. 

Judgment 

Per Lord .Atkin: 

. . . 1 he question is v, heihcr the Nationalist Govciniitent of Spain 
represents a foreign sovereign State in a sense that entitles them to 
imrauniiy from being impleaded in these Courts, and, if so, whether 
they arc impleaded in the action by reason of being in possession of 
the ship in question. . . . Bucknill J. took the correct course of 
directing a letter ... to be written . . . to the Secretary of wState 
for I'oreign Affairs, asking whether the Nationalist Government of 
Spain is recognised by His Majesty’s Government as a foreign sovereign 
State, 1 pause here to say that not only is this the correct procedure, 
but that it is the only procedure by which the Court can inform itself 
of the material fact whether the party sought to be impleaded, or 
whose property is sought to be alfectecJ, is a foreign sovereign State. 

. . . Our State cannot speak with two voices on such a matter, the 
judiciary saying one thing, the executive another. Our vSovcrcign 
has to decide whom he will recognise as a fellow-sovereign in the 
family of States; and the relations of the foreign State with ours in 
the matter of State immunities must flow from that decision alone. . . . 

The letter (from the Foreign Secretary) appears to me to dispose 
of the controversy. By ‘ exercising dc facto administrative control ’ 
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or ‘ exercising eflectivc administrative control I understand exercis¬ 
ing all the functions of a sovereign government, in maintaining law 
and order, instituting and maintaining courts of justice, adopting or 
imposing laws regulating the relations of the inhabitants of the 
territory to one another and to the Government. It necessarily implies 
the ownership and control of property whether for military or civil 
purposes, including vessels whether warships or merchant ships. In 
those circumstances it seems to me that the recognition of a 
Government as possessing all those attributes in a territory while 
not subordinate to any other Government in that territory is 
to recognise it as sovereign, and for the purposes of international 
law as a foreign sovereign State. It docs not appear to be 
material whether the territory over which it exercises sovereign 
powers is from time to time increased or diminished. In the 
present case we appear to be dealing with a claim based upon a 
legislative decree atfeciing merchant shipping registered at Bilbao in 
the Basque Provinces, the territory specially designated in the sixth 
paragraph of the Foreign Ollicc letter. That the decree therefore 
emanated from the sovereign in that territory there can he no doubt. 
There is ample authority for the proposition that there is no difTercnce 
for the present purpose between a recognition of a Stale dc facto as 
opposed to dc jure. All the reasons for immunity which arc the basis 
of the doctrine in internalional law as incorporated into our law exist. 
There is the same necessity for reciprocal rights of immunity, the same 
feeling of injured pride if jurisdiction is sought to be exercised, the same 
risk of belligerent acti^)n if Governmem property is seized or injured, 
rhe non-belligerent Slate which recognises two Governments, one 
dc jure and one dc facto, will not allow them to transfer their quarrels 
to the area of tite jurisdiction of its municipal courts. 

For these reasons I think that it was established by the Foreign 
OITice letter tiiat the Nationali.st Government of Spain at the date of 
the writ was a foreign sovereign Slate and could not be impleaded. 

On the question whether that Government was in possession of 
the ship, so that the claim of the writ was to take possession from it 
and transfer it to the plaiiitilTs, there .seems to me little difliculty. 

. . . The owners agreed to the vessel being requisitioned at the free 
disposal of the Nationalist Government, while . . . the master liad 
undertaken to retain possession at the disposal of the Nationalist 
Government. . . . The simple fact emerges that the Nationalist Gov¬ 
ernment w\as in possession of this ship at the material date by the 
master and crewv acting with the consent of the owners. . . . 


Per Lord Wright: 

I agree and merely add a few words because of what might appear 
to be a difficulty in respect of the final paragraph of the letter . . . 
from His Majesty’s Secretary of State for Foreign Affairs. The Court 
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is, in my opinion, bound without any qualification by the statement 
of the Foreign Office, which is the organ of His Majesty’s Government 
for this purpose in a matter of this nature. Such a siatcmeni is a 
statement of fact, the contents of which are not open to be discussed 
by the Court on grounds of law. But 1 do not think in this case the 
Foreign Office meant that they sfiould he so open. The Ft)rcign Office 
stated the precise facts as then existing in regard to recognition by 
His Majesty's Government, by the decision of whicli recognition is 
given or withheld. The question of law left to the (’ourt was what 
was the etlect of those facts on the issue before the Court. 

For the purposes of this case the letter of the F^oreign Ofiice 
appears to me to have stated sufficiently, and in substance, that the 
Nationalist Government of Spain had been recognised by His Majesty's 
Government as a dc facto Government, not subordinate to any other 
Government in Spain, and ruling over the larger portion of Spain, 
within which is included Bilbao, the vessel's port of registry. Thai 
statement is sufficient, when taken together with the other facts of 
the case, to bring into operation the principles of law expounded by 
this House in the Cristina,' with the result that the appeal was rightly 
dismissed. 

(Lords Thankerton, F^ussell of Killowcn and Macmillan cmicurred.) 


‘ [1938] A.C. 485, see below, Nc. 77. 
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Legal Status of Eastern Greenland 

(\^)^}) Scries A/B, No. 53 

Bn a royal proclamation of July 10, 1031, Norway declared part of 
I.-’aslcrn C-lrccnkifKl \o be under Norwegian sovereignty. This territory 
was claimed by Denmark as Danish, and during the Circal War and 
immediaielv after it declarations were obtained from some of the 
Allied Powers to the elfecT that they would not object to recognising 
Danish sovereignty over the whole of CJreenland. M. Ihlen, Foreign 
Minister ('f Norway, told the Danish Minister ‘ that the Norwegian 
Ciovernment would not make any dilliculties in the settlement of this 
question': according to the Danish Minister, M. Ihlen said, ‘The 
plans of the Royal (Danish) Government respecting Danish sove¬ 
reignly oNer the whole of Greenland . . . would meet with no diiii- 
cullics on the part of Norway.’ 

Both Norway and Denmark had made declarations under the 
‘Optional C'lauscand the latter applied to the Court to give judg¬ 
ment that the N/^rwegian proclamation w^as a \iolalion of the existing 
legal situation and so unlawful and invalid. 

riic C’ourt found f/n- Denmark. 

Judgment 

Per Curiam : 

. . . The Danish submission . . . that the Norwegian occupa¬ 
tion of July 10, 1931, is invalid, is founded upon the contention that 
the area occupied was at the time of the occupation subject to Danish 
sovereignty: that the area is part of Greenland, and at the time of 
the occupation Danish scnercigniy existed over all Greenland: conse¬ 
quently it could not be occupied by another Power. 

In support of this contention, the Danish Government advances two 
propositions. Fhc tirst is that the sovereignly which Denmark now 
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enjoys over Greenland has existed for a long time, has been continu¬ 
ously and peacefully exercised, and, until the present dispute, has 
not been contested by any Power. This proposition Denmark sets 
out to establish as a fact. Fhe second proposition is that Norway has 
by treaty or otherwise herself recognised Danish sovereignty over 
Greenland as a whole and therefore cannot now dispute it. 

The Norwegian submissions arc that Denmark possessed no sove¬ 
reignty over i.hc area which Norway occupied on July 10, 1^)31, and 
that at the lime of the occupation the area was terra nuUius, Her 
contention is that the area lay outside the limits of the Danish colonies 
in Greenland and that Danish sovereignty extended no further than 
the limits of these colonies. 

... On the Danisli side it was maintained that the promise 
which in the Norwegian Minister for boreign AITairs, speaking 
on behalf of his GovernFiient, gave to the dipKmiatic representative 
of the Danish Govermnent . . . debarred Norway from proceeding 
to any occupation of territory in Greenland, even if she had not b\ 
other acts recognised an existing Danish sovereignty there. 

In this connection Denmark has adduced certain other under¬ 
takings by Norway, c.g,. the international undertakings entered into 
by that country for the pacilic settlement of her disputes with other 
countries in general and with Denmark in particular. 

On the Norwegian side it was maintained that the attitude which 
Denmark adopted between 1^)15 and when she addressed herself 
to various Powers in order to i)btain a recognition of her position in 
Greenland, was inconsistent with a claim to be already in possession 
of the sovereignty over all Greenland, and that in the circumstances 
she is now estopped from alleging a long-establislied sovereignty over 
the whole countr}'. 

The two principal propositions advanced by the Danish Govern¬ 
ment will each be considered in turn. 

1 

The first Danisli argument is that the Norwegian occupation of part 
of the east coast of Greenland is invalid because Denmark has claimed 
and exercised sovereign rights over Greenland as a whole for a long 
time and has obtained thereby a valid title to sovereignty. The dale 
at which sucli Danish sovereignty must have existed in order to 
render the Norwegian occupation invalid is the date at which the 
occupation took place, vi:., .Uily 10, 1931. 

The Danish claim is not founded upon any particular act of 
occupation, but alleges -to use the phrase employed in the Palmas 
Island decision of the Permanent Court of Arbitration, April 4. 1928 ’ 


P.C.A. XIX, sec below, No. 95. 
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— a title ‘founded on the peaceful and continuous display of State 
authority over the island It is based upon the view that Denmark 
now enjoys all the rigliis which the King of Denmark and Norway 
enjoyed up till 1814. Both the existence and ihe extent of these 
rights must therefore be considered, as well as the Danish claim to 
sovereignly since that dale. 

It must be borne in mind, however, that as the critical dale is 
July 10, 1931, it is not necessary that sovereignty over Greenland 
should have existed throughout tlic period during which the Danish 
Government maintains that it was in being, liven if the material 
submitted to the Court might be thought insuhicient to establish 
the existence of that sovereignty during the earlier periods, this would 
not exclude a finding that it is suflicient to establish a valid title in 
the peri()d immediately preceding the occupation. 

... A claim to sovereignty based not upon some particular act 

title such as a treaty of cession, but merely upon continued display 
of authority, involves two elements each of which must he shown to 
exist: the intention and will to act as sovereign, and some actual 
exercise or display c^f such authority. 

Another circumstance which must be taken into account by any 
tribunal which has to adjudicate upon a claim to sovereignty over a 
particular territory, is the extent to which the sovereignly is also 
claimed by some oilier Power. In most of the cases involving claims 
to territorial sovereignty which have come befiire an international 
tribunal, there have been two competing claims to the sovereignty, 
and the tribunal has had to decide which of the two is the stronger. 
One of the peculiar features of the present case is that up to 1931 
there was no claim liy any Power other than Denmark to llie sove- 
reigiUN over Greenland. Indeed, up till 1921, no Power disputed the 
Danish claim to sovereignly. 

It is imp('>ssiblc to read the records of the decisions in cases as 
to territorial sovereignly without observing that in many cases the 
tribunal has been salisticd with very little in the wa\ of actual exercise 
of sovereign rights, provided that the other Stale could not make 
out a superior claim. This is particularly true in the case of claims 
to sovereignly over areas in thinly populated or unsettled countries. 

In the period when the early Nordic colonics founded by Eric 
the Red in the tenth century m Greenland were in existence, the 
modern notions as to territorial sovereignty had not come into being. 
It is unlikely that either the chiefs or the settlers in these colonics 
drew' any sharp distinction between territory which was and territory 
which was not subject to them. On the other hand, the undertaking 
(1261) recorded by Slurla Tliordason that fines should be paid to the 
King of Norway by the men of Greenland in respect of murders 
whether the dead man was a Norwegian or a Greenlander and w hether 
killed in the settlement or even as far to the North as under the Pole 
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Star, shows that the King of Nonv^ay’s jurisdiction was not restricted 
to the confines of the two settlements of Eystribygd and Vcstribgyd. 
So far as it is possible to apply modern terminology to the rights and 
pretensions of the kings of Norway in Greenland in the thirteenth 
and fourteenth centuries, the Court holds that at that date these rights 
amounted to sovereignty and that they were not limited to the two 
settlements. 

It has been argued on behalf of Norway that after the disappear¬ 
ance of the two Nordic settlements. Norwegian sovereignty was lost 
and Greenland became a terra ntiUius, Conquest and voluntary 
abandonment arc the grounds on which this view is put forward. 

The word ‘conquest’ is not an appropriate phrase, even if it 
was assumed that it was tigiiting with the Eskimos which led to the 
downfall of the settlements. Conquest only operates as a cause of 
loss of S(n''ereignty w'hen there is war between tw'o .Stales and by 
reason of the defeat of one of them sovereignty o\er territory passes 
from tlic loser to the victorious State. The principle does not apply 
in a case where a settlement has been established in a distant ccmnlry 
and its inhabitants arc massacred by the aboriginal population. Nor 
is the fact of ‘ conquest ’ established. It is known now that the seltle- 
ments must have disappeared at an earl> date, but at the time there 
seems to have been a belief that despite the loss of contact and the 
loss of knowledge of the whereabouts of the settlements one or both 
of them w'OLild again be discovered and found to contain the 
descendants of the early settlers. 

As regards voluntary abandonment, there is nothing l(.> show any 
definite renunciation on the part of the kings of Norway or Denmark. 

. . . The expeditions sent out in and 1606 . . . to * Our 

Country of Greenland \ the elTorts to assure respect on the part of 
foreign Powers for the King’s rights there and the claim to exclude 
foreigners from the Greenland trade all show^ that the King considered 
that in his dealings with Greenland he w'as dealing with a country 
with respect to which he had a special position superior to that of 
any other Power. 'I'his special position can only have been derived 
from the sovereign rights which accrued to the King of Norway from 
the submission made to him by the early Nordic settlers and which 
descended to the Danish-Norwegian kings. It must have covered the 
territory which is knowm as Greenland today, because the country 
w^as inhabited. . , . Lastly, as there w^erc at this dale no colonies or 
.settlements in Greenland, the King’s claims cannot have been limited 
to any particular places in the country. 

That the King’s claims amounted merely to pretensions is clear, 
for he had no permanent contact with the country, he was exercising 
no authority there. The claims, however, were not disputed. No 
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other Power was putting forward any claim to territorial sovereignty 
in Greenland, and in the absence of any competing claim the King’s 
pretensions to the sovereignty of Greenland subsisted. 

After the founding of . . . colonies in 1721, there is in part at 
least of Greenland a manifestation and exercise of sovereign rights. 
Consequently, both the elements necessary to establish a valid title 
to sovereignty the intention and the exercise -were present, but the 
question arises as to how far the operation of these elements extended. 

The King’s pretensions to sovereignty which existed at the time 
of the foundation of the colonies arc sufiicient to demonstrate the 
intention, and, as said above, these were not limited to any particular 
part of the country. 

Was the exercise of sovereign rights such as to confer a valid title 
to sovereignty over the whole country? The founding of the colonics 
was accompanied by the grant of a monopoly of the trade, and before 
long legislation was found to be necessary to protect and enforce the 
monopoly. In t!ie earlier Ordinances of 1740-1751. . . . the pro¬ 
hibition of trading was restricted to the colonies, but those Ordinances 
also c(mtained a prohibition of injurious treatment of the Greenlanders, 
and this was not limited to the colonies, but operated in Greenland as 
a whole. Furlhcrmc^re, the prohibition of trading was to apply not 
(Uily to the existing colonics but in any future colonies which might 
be established. Legislation is one of the most obvious forms of the 
exercise of sovereign power, and it is clear that ihc operation of these 
enactments w'as not restricted to the limits of the colonics. It there¬ 
fore follows that the sovereign right in virtue of which the enactments 
were issued cannot Iiave been restricted to the Innits of the colonies. 

The Ordinances of 1758 and that of 1776 w hich is still in force - 
also operate be\t>nd the limits of the colonies; under these Ordinances, 
the prohibition on trading is no longer restricted to the colonics, 
but is to apply ‘in all places whatever’. This extension in the area 
of the monopoly is reflected in the terms of the commercial treaties 
of the period. The treaties before 1758 . . . make an exception for 
the trade ‘ w ith His Majesty's colonies in Greenland The notes 
exchanged with Russia in 1782 relate to ‘Greenland’ in general. 

Norway has argued that in the legislative and ad;ninistrative acts 
of the eighteenth century on which Denmark relics as proof of the 
exercise of her sovereignty, the wwd ‘ Greenland ’ is not used in the 
geographical sense, but means only the colonies or the colonised 
area on the w'cst coast. 

This is a point as to which the burden of proof lies on Norway. The 
geographical meaning of the word ‘Greenland’, the name w'hich 
is habitually used in the maps to denominate the w'hole island, must 
be regarded as the ordinary meaning of the word. If it is alleged by 
one of the parties that some unusual or exceptional meaning is to 
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be attributed to it, it lies on that party to establish its contention. 
In the opinion of the Court, Norway has not succeeded in establishing 
her contention. . . . The fact that most of these acts were concerned 
with what happened in the colonics and that the colonics were all 
situated on the west coast is not by itself sullicient ground for holding 
that the authi>rity in virtue of which the act was taken whether 
legislative or administrative -was alst) restricted to the colonised 
area. Unless it was so restricted, it atfords no ground for interpreting 
the word ‘ Greenland ’ in this restricted sense. 

rhe terms of some of these documents give no support to the 
Norwegian view. . . . The Ordinances of 1740, 1751, 1758 and 1776 
purport to operate in Greenland generally. . . . 

There is nothing to show that the word “Greenland ’ is not used 
all tlirough the (1758) Ordinance in the same sense. The Ordinance 
is issued by the King as Herediiar\ Sovereign of Greenland. It has 
been shown above that the rights and pretensions which the King 
derived from his ancestors as kings of Norway were not limited to 
any particular part of Greenland, because no colonies existed at the 
time, but extended to the whole country. Again, the colonies are 
described as colonics established in Greenland, so that the colonies 
and Greenland could not have coincided. Lastly, the trading prohibi¬ 
tion which the Ordinance enacts is no longer, as in 1740 and 1751, 
limited to the colonics, but extends to every place on land v)r sea 
w'ithin four miles of the coast, and is now grouped with the prohibition 
against violence to the Greenlanders which in previous Ordinances 
operated thnnighoat Greenland and was not limited to the colonies. 
An examination of this Ordinance alone is enough ii) disprove the 
contention that the word “ Greenland ’ in these legislative and adminis¬ 
trative acts of the eighteenth century means only the colonised area. 

It has also been argued on behalf of Norway that ' Greenland ' 
as used in documents of this period cannot have been intended to 
include the east coast because at that time the east C(>asi was tmknovvn. 
.^n examination, however, of tiie maps of the sevenleenlh and eigh¬ 
teenth centuries shows iliat the general features and configuration 
of the east coast of Greenland were known to llie cartographers. Even 
if no evidence of any landings on the coast have been produced, the 
ships which hunted whales in the waters t(^ the cast of Greenland 
sighted the land at intervals and gave names to the prominent features 
which were observed. Indeed, ‘Greenland’ as a geographical term 
was even more used in connection with the cast coast than with the 
west coast, as the term ‘ Straat Davis ’ w as often used to describe the 
west coast, or colonised area, of Greenland. 

The conclusion to which the Court is led is that, bearing in mind 
the absence of any claim to sovereignty by another Power, and the 
Arctic and inaccessible character of the uricoloniscd parts of the 
country, the King of Denmark and Norway displayed during the 
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period from ihc founding of ihc colonies ... in 1721 up lo IK 14 
his authority to an extent sullicieni to give liis country a valid claim 
to sovereignly, and that his rights over Greenland were not limited 
to the colonised area. 

Up to the date of the Treaty of Kiel of 1814,’ the rights which the 
King possessed over Greenland were enjoyed by him as King of 
Norway. It was as a Norwegian possession that Greenland wa.s 
dealt with in Article 4 of that Treaty, whereby the King ceded lo 
the King of Sweden the Kingdom of Norway, ‘la Gruenlande . . . 
//o// comprise. . . The result of the Treaty was that what had been 
a Norwegian possession remained with the King of Denmark and 
became for the future a Danish possession. Except in this respect, 
the Ireaty of Kiel did not ailect or extend the King's rights over 
Greenland. 

In order lo establish the contention that Denmark has exercised 
in fact sovereignty over all Greenland for a long time. Counsel for 
Denmark have laid stress on the long series of conventions —mostly 
commercial in cluiracter which have been concluded by Denmark 
and in which, with the concurrence of the other contracting Party, 
a stipulation has been inserted to the ctlecl that the conxention shall 
not apply to Greenland. 

. . . The importance of these treaties is that the> show a willing¬ 
ness on the part of the .States with which Demnark has contracted to 
admit her right to exclude Greenland. To some of these treaties, 
Norway has herself been a parly. . . . 

... If the Parties were agreed that the treat) w'as not to apply 
in a particular area and the area is on]> de>ignated by name, the 
natural conclusion is that ik) dilTcrence existed between them as to 
the extent v)f the area wliich that name covered. The Court is therefore 
once more led back to the ejuestion as to what the contracting Parlies 
meant when they excluded 'Greenland’. The natural meaning of 
the term is its geographical meaning as shown in the maps, it is 
argued on behalf of Norway that these treaties use the term * Green¬ 
land ' in some special sense; it is for her to establish it. . . . She 
has not succeeded in showing that in these treaties the word ‘ Green¬ 
land ’ means only the colonised area. 

. . . These treaties may also be regarded as demonstrating suffi¬ 
ciently l>cnmark's will and intention to exercise .sovereignty over 
Greenland. There remains the question w'heiher during this period 
. . . she exercised authority in the uncolonised area sufficiently to 
give her a valid claim to sovereignty therein. In their arguments. 
Counsel for Denmark have relied chielly on the concession granted 
in 1863 lo Tayler of exclusive rights on the east coast for trading, 
mining, hunting, etc. The result of all the documents connected with 


'^Annual 1814, p. .'179. 
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the grant of the concession is to show that, on the one side, it was 
granted upon the footing that the King of Denmark was in a position 
to grant a valid monopoly on the cast coast and that his sovereign 
rights entitled him to do so, and, on the oilier, that the concessionaires 
in England regarded the grant of a monopoly as essential to the 
success of their projects and had no douhts as to the validity of the 
rights conferred. 

. . . The concessions granted for the erection of telegraph lines 
and the legislation fixing the limits of territorial w'aters in 1905 arc 
also manifestations of the exercise of sovereign authority. 

In view of the ahv>\c facts, when taken in conjunction with the 
legislation she had enacted applicable to Cirecnlaiul generally, the 
numerous treaties in which Denmark, with the concurrence of the 
other contracting part\. provided for the. non-application of the 
treaty to (ireenland in general, and the absence of all claim to sove¬ 
reignty over (Greenland by an} other Power. Denmark must be 
regarded as having displa\ed during this period of 1814 to 1915 her 
authority over tiie uncoloniscd part of the country to a degree sullicieni 
to confer valid title to the sovereignly. 

The applications which the Danish Government addressed to 
foreign governments between 1915 and ^>21, seeking the recognition 
of Denmark's position in Greenland . . . (must be dealt with) in 
some detail. The point at issue between the parlies is vvliether 
Denmark was seeking a recognition of an existing title over all Green¬ 
land, as has been urged by her C ounsel, or, as inaiiiiaincd bv Counsel 
on behalf of Norwav, wheliier siie was trying to persuade the PkWvers 
to agree to an extension ot her sovercignt) to territorv wiiich did ru)l 
as yet belong to her. 

1 he terms ii.sed in the Cv)rrespv>ndencc between i!ic Danish Cjv)vern- 
ment and the foreign governments concerned rclaline to these applica¬ 
tions are n.’t alwavs clear; sometimes a particular phrase or expression 
seem:-* to ailord a strong argument in favour of the view held by one 
parly in the dispute and another phrase or expression, emanating 
from tile same side and perhaps even in the same note, mav be 
consistent only with tlie opposite view. 

Tlic Court has come to the conclusion that in judging liic eflcct 
of these notes too much importance must not he attached to particular 
expressions here and there. The correspondence must be judged 
as a whole. One reason for this is that in some cases the notes w^crc 
written by individual Danish diplomatic representatives, and. though 
no doubt they were based on the instructions these Ministers received, 
some variation must be expected and allowed for in the terms they 
used. 

There can be no doubt that an expression such as ‘extension of 
sovereignly , which figures in two or three of the most important 
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documents on the Danish side, if taken by itself, is very difficult to 
reconcile with the view now upheld by the Danish Government, that 
what that Government was seeking in these applications was recog¬ 
nition of existing sovereignty and not consent to the acquisition of new 
sovereignly. Nevertheless, the conclusion which the Court has 
reached is that the view upheld by the Danish Government in the 
present case is riglit, and that the object which that Government was 
endeavouring to secure was an assurance from each of the foreign 
governments concerned that it accepted the Danish point of view that 
all Greenland was already subject to Danish sovereignly and was 
therefore content to see an extension of Denmark’s activities to the 
uncoloniscd parts of Greenland. 

. . . (The Court must refer) to the existence in Denmark of opinions 
held by well-qualilicd persons . . . that owing to the absence of any 
effective occupation on the eastern coast of Greenland, some foreign 
Pow'er might attempt to establish a settlement and might thereby 
acquire the sovereignty over the territory for itself. 

While this was the opinion whicli had been expressed by private 
persons, the Government had. whenever it was necessary for it to 
express an opinion, enunciated the viewv that there was no doubt as 
to the existence of the Danish sovereignty over the casl coast of 
Greenland. 

. . . Given this divergence of view between the Government 
opinion on the one side, and the opinion of private persons on the 
other, it is quite natural that at a time such as that of the Great War 
and the Peace C'vniference which follow'cd it. w'hen many territorial 
changes were taking place, the Danish Government should think the 
moment favourable for endeavouring to secure general recognition 
of its sovereignly over all Greenland. If it took action for this purpose, 
hosvevcr. it is most unlikely that on the eve of doing so it would 
completely change the point of view' wliich it had previously enun¬ 
ciated and proceed upon the footing that it had no right to sovereignty 
over the uncoloniscd area, and that it had now to acquire sovereignly 
there for the first lime. The Danish Government stood to gain 
nothing by making any such change of opinion and would seriously 
prejudice its position if it failed to sclufc the acknowledgment it 
desired from the foreign States. 

Tiie first country to be approached was the United States of 
America. . . . 

The next government to be approached was the Norwegian. That 
Government had already manifested a desire to acquire Spitzbergen, 
and in April, 1919, the Danish Government had given the Norwegian 
Government to understand that, as there were no Danish interests in 
Spitzbergen which ran counter to those of Norway, Denmark w^ould 
not oppose the Norwegian aspirations. 
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Early in July, 1^M9, the Danish Minister for Foreign Allairs learned 
. . . that the Spilzbergen question was lo come before a C\>minittec 
of the Peace Conference. 

Instructions were thereupon issued, on July 12. 1919, to the Danish 
Minister at Christiania to make lo the Norwegian Minister for Foreign 
Atlairs a communication to the elTect that a C'ommittee had just been 
constituted at the Peace Conference ' for the purpose of considering 
the claims that may be put forward by different countries to Spitz- 
bergen \ and that the Danish Government would be prepared lo 
renew before this Committee the unofficial assurance already given 
to the Norwegian Government, according to which Denmark . . . 
would raise no objection to Ninway's claim. . . . In making this 
statement lo the Norwegian Minister for Foreign Affairs, the Danish 
Minister was to point out ‘ that the Danish Ciovernmenl had been 
anxious for some >ears past lo obtain the recognition by all the 
interested Powers Denmark's sovereignty over the whole Green* 
land and that it intended to place that questiv>n before the above- 
mentioned C'ommitiee that ilie Government of the I'nited Stales of 
America had made a declaration that tliat C) 0 \ernmeni would iic>t 
oppose the extension of Danish pvffilical and ccoiio;mc interests over 
all Greenland; and furtlicr that the Danish Government counted on 
the Norwegian Government not making an> difficulties wiili regard 
to such an e.\tcn>ion. 

When, or. July 14, 191the Danish .Minister .saw the Norwegian 
Minister of Foreign Affairs, M. Ihlen, the latter merely replied * liuit 
the question would be considered. . , On jiil\ 22 following, 
the Minister for Foreign Affairs, after informing his colleagues of the 
Norwegian Cabinet, made a staiemenl tv) the Danish .Minister it' the 
effect ‘that tlic N-.)rwcgian Government wv)u!d not make an> difficul¬ 
ties in the settlement of this quesliv)n ’ (i.e., the (|Liestion raised on 
July 14 by the Danisii Governmenti. These are the words recorded 
in the minute by M, Ihlen himself. According to the report made 
by the Danish Minister lo his own Government, M. Ihlcn’s words 
were that Ohc plans of the Royal (Danish) Gvwernment respecting 
Danish sovereignty over the whole of Greejjland . . . would meet 
with no difficulty on the part of Norway '. 

The Danish Government were not able to bring the question before 
the Peace Conference in 1919. The matter was therefore taken up 
with the governments indiv idually. instructions being sent lo the Danish 
Ministers in London, Paris, Rome and Tokyo . . . lo address com- 
munication.s lo the Governments lo which they were accredited. These 
instructions . . . (admitted) that no formal * prise dc possession' had 
been taken of all Greenland, and a statement is made that it is desirable 
that Denmark should extend its " soUicitude par sa sonverainete sur 
le Croenland tout entier \ The text of the American declaration is 
set out and the instructions go on to say that, having got the American 
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declaration. Denmark proposes also to obtain recognition by t)lhcr 
Powers of Danish sovereignty over all Greenland, and the Minister 
concerned is therefore to ask for ollicial recognition of Danish sove¬ 
reignty over all Greenland. ... It will be seen that, in these instruc¬ 
tions, the Danish Minister for Foreign Affairs treats recognition of 
Danish sovereignty over all Greenland and a statement that there is 
no objection to the Danish Government extending its political and 
economic interests to the whole of Greenland as meaning the same 
thing. 

. . . I’he British Government had at first tried to secure a right 
of pre-emption over Greenland as a condition of its recognition of 
Danish sovereignty. This the Danish Government refuse in a note 
on .luly 20, 1920, in which it makes its point of view clear. The note 
says that the Danish occupation dated back to 1721, since when 
Greenland had been treated uninterruptedly as a Danish colony, and 
that the Danish 'su/erainly' had never been questioned by any other 
bireign Power. The note went on to say that the request which had 
been made by the Danish Government must therefore be regarded as 
dictated by a desire to obtain ‘formal recognition of an existing status 
sanclionecl by prescriptive right 

J hus it will be seen that as soon as one of the Powers to whom 
application has been made indicates a desire U) obtain some return 
for the grant of what had been asked, the Danish Government replies 
with a note setting out the legal basis of its claim to sovereignty in 
Greenland on lines similar to those which it has followed in the present 
case. With the legal position thus made clear, the British Government 
gave the desired reeognilion to Danish sovereignty and only asked 
that, in view of the proximity of Greenland to Canada, the British 
Government should be consulted if the Danish Government ever 
contemplated the alienation of the territory. 

. , . The memorandum addressed to the Norwegian Government 
. . . repeats the Danish desire to obtain recognition by the Powers 
concerned of Danish sovereignty over the whole of that country. . . . 
Mention is made of Spitzbergen and of how' Denmark had said, in 
1919, that she would not oppose the Norwegian claims there and 
that she reckoned on an extension of Danish sovereignty in Greenland 
not meeting with difhciilties on the part of Norway. Reference is 
then made to the Ihlen declaration, and it is said that as this had 
only been verbal Denmark would now like to have a written confirma¬ 
tion of it. The memorandum concludes by asking for a written 
statement that the Norwegian Government recognised Danish 
sovereignly all over Greenland, 

This memorandum ... is the document chiefly relied on by the 
Norwegian Counsel in maintaining that what Denmark sought to 
obtain was an extension of her sovereignly to the non-colonised part 
of Greenland in the sense that it implied that no such sovereignty 
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existed at the moment. It is true that, as stated in the memorandum 
itself, the word ‘ extension ’ is used, but it is used in connection with 
the attitude which Denmark had adopted in 1919. If, however, the 
communication made in 1919 to the Norwegian Government is 
examined, it will be found to be more consistent with the view that 
the Danish desire was to obtain the recognition of an existing sove¬ 
reignty. As said above, too much importance must not be attached 
to some of these individual phrases and expressions when taken 
apart from their context. . . . 

Nevertheless, it would seem that the Norwegian Government must 
have understood the Danish communication as implying an extension 
of sovereignty in the proper sense of the term, and it was just this 
‘ extension \ i,c., agreement to something which did not yet exist, to 
which Nc^rway was unwilling to agree except on terms which would 
safeguard the opportunities for hunting and tishing which Norwegians 
then enjo\ed in Eastern Greenland. The Norwegian Government 
therefore felt unable to give the recognition which was asked for. 

. . . Confronted with an attitude vvliieh tlid not satisfy it, the 
Danish Government expounded. ... its view of the situation in law, 
and . . . allirms that Danisli sovereignly has no need of an\ renewed 
rect^gnition by the Norwegian Government, and asserts that this sove¬ 
reignty has for a long time found expression in a series of international 
doeunienls and legislative enactments. , . . 

I'hc Danish Government thus enunciates once more the view' . . . 
that it already possessed sovereignty over ail Greenland. If that was 
the view which the Danish Government held before, during and at 
the close of these applications to the Powers, its action in approaching 
them in the way it did must certainly have been intended to ensure 
that those Powers should accept the point of view maintained by the 
Danish Government, namely, that sovereignty already existed over all 
Greenland, and not to pcr.suade them to agree that a part of Greenland 
not formerly under Danish sovereignly should now be brought there¬ 
under. Their object was to ensure that those Powers would not attempt 
themselves to lake possession of any non-coloniscd part of Greenland. 
The method of achieving this object was to get the Powers to 
recognise an existing state of fact. 

In these circumstances, there can be no ground for holding that, 
by the attitude which the Danish Government adopted, it admitted 
that it possessed no sovereignty over the uncolonised parts of Green¬ 
land. nor for holding that it is estopped from claiming, as it claims 
in the present case, that Denmark possesses an old-established 
sovereignty over all Greenland. 

The period subsequent to . . . 1921 witnessed a considerable 
increase in the activity of the Danish Government on the eastern 
coast of Greenland. . . . 
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'Fhese were all cases in which the Danish Government was exer¬ 
cising governmental functions in connection with the territory now 
under dispute. 

The character of these Danish acts is not altered by the protests 
or reserves which, from time to time, were made by the Norwegian 
Government. . . . 

Even if the period from 1921 to July 10. 1931, is taken by itself 
and without reference to the preceding periods, the conclusion reached 
by the (’oiirt is that during this time Denmark regarded herself as 
possessing sovereignty over all Greenland and displayed and exercised 
her sovereign rights to an extent sullicient to constitute a valid title 
to sovereignly. . . . 

It follows from the ahewe that the Cemrt is satisfied that Denmark 
lias succeeded in establishing her contention that at the critical date, 
namely, July 10, 1931, she possessed a valid title to the sovereignty 
over all Greenland. 

This finding constitutes by itself sufficient reason for holding that 
the occupation of July 10, 1931, and any steps taken in this connection 
by the Norwegian Government, were illegal and invalid. 

II 

The C'ourl will now consider the second Danish proposition that 
Norway iiad given certain undertakings which rect^gnised Danish 
si)vcrcignty over all Greenland. . , . 

In the tirsl place, the C'ourt holds that, at liie lime of the lermina- 
lion of the l.'nion between Denmark and Norway (1814-1819), Norway 
undertook not to dispute Danish sovereignty over Greenland. 

. . . When the King of I>cnmark was obliged to renounce, in 
favour of the King of Sweden, his kingdom of Norway, Article 4 of 
the Frcaly of Kiel of January 14. 1814, excepted from that renuncia¬ 
tion Greenland, the Tanges and Iceland. . . . 

The Court holds that, in consequence of the various undertakings 
resulting from the separation of Norway and Denmark, . . . Norway 
has recognised Danish sovereignty over the whole of Greenland and 
consequently cannot proceed to the occupation of any pan thereof. 

.A second series of undertakings by Norway, recognising Danish 
sovereignly over Greenland, is afforded by various bilateral agree¬ 
ments concluded by Norway and Denmark, and by various multilateral 
agreements to which both Denmark and Norway were contracting 
parlies, in which Greenland has been described as a Danish colony 
or as forming part of Denmark or in which Denmark has been allow ed 
to exclude Greenland from the operation of the agreement. ... In 
accepting these bilateral and multilateral agreements as binding upon 
herself, Norway reaffirmed that she recognised the whole of Greenland 
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as Danish; and thereby she has debarred herself from contesting 
Danish sovereignty over the whole of Greenland, and, in consetjiience, 
from proceeding to occupy an> part of it. 

In addition, . . . the Ihlen declaration . . . must also he 
considered. 

This declaration by M. Ihlen has been relied on by Counsel for 
Denmark as a recognition of an existing Danish sovereignty in Green¬ 
land. The Court is unable accept this point i>f view. A careful 
examinalion of the words used and i.)f the circumstances in which 
they were used, as well as (T the subsequent developments, shows that 
M. Ihlen cannot have meant to be giving then and there a dehnilive 
recognition of Danish sovereignty over Greenland, and shows als(^ 
that he cannot have been understood In the Danish Gtnernmenl 
at the time as having done so. In the text of M. Ihlen's minute, . . . 
which has not been disputed by the Danish Government, the phrase 
u.sed by M. Ihlen is couched in the future tense: * /ic jcni pas dc dilji- 
ciilics he had been informed that it was at tlie Peace Conference 
that the Danish Government intended to bring up the cjuestivMK and 
two year.> later when assurances had been received from liic Principal 
Allied Powers the Danisli Government made a furihcr application 
to the Norwegian Government to obtain the recognition which they 
desired of Danish sovereign!v i)ver all (hvenland. 

Nevertlieless, the point which must now he considered is whether 
the Ihlen declaration even if not constituting a detiniiivc recognition 
of Danish sovereignty -did not consiiiulc an engagement, obliging 
Norway to refrain from occupying any jxirt of (jreenland. . . . 

... It is clear from the relevant Danish documents . . . that the 
Danish altitude in the .Spilzbcrgen qucslivm and the Norwegian 
attitude in the Greenland question were regarded in Denmark as 
interdependent, and this interdependence appears to be reflected also 
in M. Ihlen’s minute of the interview. I-.vcn if this inlerdcpendence 
—which, in view of the aOirmative reply of the Norwegian Govern¬ 
ment, in whose name the Minister for I'orcign Alfairs was speaking, 
would have created a bilateral engagement is not held to have been 
established, it can hardiv be denied that what Denmark was asking, 
of Norway -‘not to make any ditlicullies in the settlement of the 
^Greenland) question’ was equivalent to what she was indicating 
her readiness to concede in the Spit/bergen question to refrain from 
opposing ‘the wishes of Norway in regard to the settlement of this 
question What Denmark desired to obtain from Norway was that 
the latter should do nothing to obstruct the Danish plans in regard 
to Greenland. The declaration which the Minister for Foreign Alfairs 
gave on July 22, 1919, on behalf of the Norwegian Government, was 
definitely affirmative: ‘I told the Danish Minister today that the 
Norwegian Government would not make any difficulty in the sctllc- 
ment of this question.’ 
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'Fhc Court considers it beyond all dispute that a reply of this 
nature given by the Minister for Foreign Affairs on behalf of his 
Government in response to a request by the diplomatic representative 
of a foreign Power, in regard to a question falling within his province, 
is binding upon the country to which the Minister belongs. 

. . . The Court is unable to regard the Ihlen declaration of July 
22, 1919, otherwise than as unconditional and detinitivc. 

. . . The Court is unable to read into the words of the Ihlen 
declaration ‘in the seillement of this question’ i.c., the Greenland 
question a condition which would render the promise to refrain from 
making any difficulties inoperative should a settlement not be reached. 
The promise was unconditional and dclinitive. It was so understood 
b\ the Norwegian Minister for Foreign Affairs when he told the 
Danish Minister at C'hrisiiania on November 7, 1919, that ‘it was a 
pleasure to Norway to recognise Danish sovereignty over Greenland ' 
It was also in the same sense that the Danish Minister at C hristiania 
had undcrsli)od the Ihlen declarati(m, when he informed the Danish 
Minister for Foreign Affairs on July 22. 1919, that M. Ihlen had told 
him ‘ that the plans of the Royal Government in regard to the sove¬ 
reignty over tlte whole of Greenland would not encounter any diffi¬ 
culties on the pan of Norway 

It follows that, as a result of the undertaking inwffvcd in the 
Ihlen declaration of July 22. 1919, Norw'ay is under an obligation to 
refrain from contesting Danish sovereignty over Circenland as a whole, 
and a fi^riiori to refrain from occupying a part of Greenland. . . . 

Fach parly has prayed the Court to order the (Hhcr party to pay 
the costs in tlie present c.ise. The Court, however, holds that there 
is no need in the present case to deviate from the general rule laid 
down in Article 94 of the Statute, namely, that each parly will bear its 
(Hvn costs. 

For these reasons, the Court, by twelve v<4es to two, decides that 
the declaration of occupation prv>mulgaied by the Norwegian CJovcrn- 
inem on July 10. 1931. and any steps taken in this respect by that 
Citnernment, camsliiutc a violation of the existing legal situation and 
are accordingly unlawful and invalid. . . . 

(Dissenting judgments were delivered by Judge An/ilotti and 
Vogt, N\)rwegian Judge ad hoc. In the course his opinion, Anzilotti 
said: ‘No arbitral or judicial decision relating to the international 
c(unpetence of a Minister for Foreign Affairs has been brought to the 
knowledge of the Court. ... In my opinion, it must be recogni.sed 
that the camstant and general practice of States has been to invest the 
Minister for Foreign Affairs -the direct agent of the chief of the 
State with authority to make statements on current affairs to foreign 


Dispatch frmn Danish Minister, C'hristiania. u> Danish Foicign Minister. 
November 8, 191 
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diplomatic representatives, and in particular to inform them as to the 
attitude which the government, in whose name he speaks, will adopt 
in a given question. Declarations of this kind arc binding upon the 
State. 

‘ As regards the question whether Norwegian constitutional law 
authorised the Minister for Foreign Affairs to make the declaration, 
that is a point which . . . does not concern the Danish Government: 
it was M. Ihlen's duty to refrain from giving his reply until he had 
obtained any assent that might be requisite under the Norwegian 
laws.’) 
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Pfrmanlni 0)1 rt f>i Intkrnahonal Jlsik i 
Danzig Railway Officials 
(1^)28) Series B. No. 15 

On April 8, 1927. the Hi^h Commissioner of the League of Nations 
at Danzig delivered a decision recognising the competence of the 
Danzig Courts to decide pecuniary claims brought against the Polish 
Railways Administration by railway olTicials who had been transferred 
from the Danzig to the Polish .service. He held, however, that the 
position was not tlie same with regard to claims for payment arising 
from the Polish-Danzig Agreement (Bcamtcnahkomnicn) of October 
22, 1921,^ or from the declarations made on the basis of that Agree¬ 
ment. 

The Free City applied to the Council of the League of Nations to 
annul this part of the High Commissioner's judgment, and the Council 
referred the matter to the Permanent Court for an Advisory Opinion. 
The opinion of the Court upheld the contentions put forward by 
Danzig. 

Opinion 

Per Curiam : 

. . . The Court will first deal with the question relating to actions 
brought for the recovery of pecuniary claims based upon the Agree¬ 
ment of October 22, 1921 (Bcamtenahkoninwn'h and will then pass 
on to the question of the declarations. 

The contentions of the two Parties* . . . may be briefly sum¬ 
marised as follows: 

Poland contends: (1) that the Beamtenahkommen, being an inter- 

' Printed as an annex to the Opinion. 

® Agreement in regard to Officials. 

•^Strictly ‘Governments concerned’ or ‘interested’, for this was not a dispute 
between Slates submitted for judgment, but a request by the League Council 
for an advisory opinion. 
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national agreement, creates rights and obligations between the con¬ 
tracting Parties only; (2) that the Beamtenabkommen, as such, and 
failing its incorporation into Polish national legislation, cannot create 
direct rights or obligations for the individuals concerned: and (3) that 
if, in any respect, Poland has not carried out her international obliga¬ 
tions arising under the Beannenahkonnnen, she is responsible only 
to the Free City of Danzig. In other words. P(4and contends that 
the legal relations between the Polish Railways Administration and 
the former Danzig oHicials, who have become Polish ollicials, are 
governed solely by Polish national law, which should be in conformity 
with the Beaniteniibkonuncn. 

On the other hand, Danzig contends that the Bcatntenahkonuucn, 
though an international agreement in form, was intended by the 
contracting Panics to cv)nstitiiie part of the ‘ series of provisions which 
establish the legal relationship between the Railways Administration 
and its employees ' contract of service ’ and that it is the substance 
rather than the fv>rm of the instrument which determines its juridical 
character. 

The point in dispute amounts tlicrefi^rc to this: Does the Beam- 
tenabkonuuen. as it stands, form pari of the series of provisions 
gineming the legal relationship between the Polish Railways Adminis- 
iralitMi and the Dan/ig officials who have passed into its scr\'ice 
contract (.^f service? The answer to this (.jucstion depends up<>n the 
intejitiini (T the coiiiracling Parlies. It may be readily admitted 
that, according to a well-establLshed principle of international law, 
the Bcafnicnahki^ninien, being an international agreement, cannot, 
as such, create direct rights and obligations for private individuals. 
But it cannot be di^puted that the very object of an international 
agreement, according to the intention of the contracting Parlies, may 
be the adoption by i.he i^iriies of some definite rules creating indi¬ 
vidual rights and obligations and enforceable b\ the national courts. 
That there is sucli an intention in the present case can be established 
by reference to the terms of the Beanuenahkonmicfi. 'I'he fact that 
the various provisions were put in the form of an Ahkommen ' is 
corroborative, but not cimclusive evidence as to the character and 
legal effects of the instrument. Fhe inienli'>n of the Parties, which 
is to be ascertained from the contents of the Agreement, taking into 
consideration the manner in which the .Agreement has been applied, 
is decisive. This principle of interpretation should be applied by the 
Court in the present case. 

The wording and general tenor of the Beanuenahkommen show 
that its provisions are directly applicable as between the officials and 
the Administration. . . . According to its contents, the object of the 
BcimUenahkonmwn is to create a special legal regime governing the 
relations between the Polish Railvvays Administration and the Danzig 


^ Agreement. 
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officials, workmen and employees who have passed into the permanent 
service of the Polish Administration. That this special regime, 
according to the intention of the contracting Parties, is to be governed 
by the very provisions of the Bcanitemhkommen, may be seen for 
instance from an analysis of Article 4 of the Beamtenahkommen. 
This Article No. 2- stipulates that the Danzig officials are subject 
to the disciplinary Jaws of Poland. Further on. No. 5 gives Poland 
the right to frame her disciplinary laws differently from the corres¬ 
ponding provisions of the Bcamlcmihkommcn. . . . Now, if Poland’s 
contention were justified, such laws, once enacted, would be imme¬ 
diately applicable to the Danzig officials. But No. 5 expressly 
stipulates that in such a case, ' these provisions ’—/.c., the provisions 

of the Bcamtenahkonitncn concerning discipline.‘ shall be amended 

and brought into harmony with the Polish disciplinary law . The 
necessity of resorting to this additional procedure of amending the 
Bcamtenahkommen shows (1) that the Polish disciplinary law, in so 
far as it differs frcmi the provisions of the Beamtenahkonuuen, does 
not dc piano regulate the legal relations between the Polish Railways 
Administration and the Danzig officials, and this, in spite of the fact 
that, according to the intention of the Parlies, Poland has the right 
to pass such laws; and (2) that in so far as the matters regulated by 
its provisions arc concerned, the Bcamtenabkitnimcn constitutes a 
legal document covering the relations between the Polish Railways 
Administration and tiic Danzig officials; hence the necessity . . . 
of amending the provisions of the Bcanitcnahkoninien in order to 
make the provisions of the Polish law binding on the Danzig 
officials. . . . 

The C ourt arrives at the conclusion that, in the intention of the 
contracting Parlies, the relations between the Polish Railways 
Administration and the Dan/.ig officials should be governed by the 
Beamtenahkonunen, the provisions of which constitute part of what 
the High Commissioner calls the ‘ contract of service \ and that, 
consequently, the Dan/ig officials have ... a right of action against 
the Polish Railways Admini.stration for the recovery of pecuniary 
claims based on the Bi'amtenahkomnten. 

The Court having arrived at the above ccmclusiim. deems it 
unnecessary to consider at length the legal significance and effects 
of the declarations. . . . 

In the opinion of the Court, the requests made by Dan/ig which 
led to the High Commissioner’s decision . . . were intended to estab¬ 
lish a right of action on the part of the Dan/.ig officials against the 
Polish Railways Administration based on the Beaniicnahkommcn or 
on the declaration made thereunder; they were not intended to obtain 
a decision by the High (Commissioner as to the scope of the right of 
the officials under tlie Beamtcfiahkomnwn or the declaration. For this 
reason, the Court, having recognised a right of action on the part of 
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the Danzig oificials, deems that a determination of the nature and 
legal effects of the declaration is of no practical value for the purpose 
for which the Court is asked to give an advisory opinion. 

The answer to the question whether the Polish Railways Adminis¬ 
tration is bound to accept the jurisdiction of the Danzig Courts to 
adjudicate upon the pecuniary claims based on the Beamtenahkorn- 
men. and to execute the judgments given by those courts on such 
claims, can be deduced from what has been said above. . . . Judg¬ 
ments given by the Danzig Courts on pecuniary claims based on the 
Beamtenabkommen should ... be recognised and executed by the 
Polish Railways Administration. . . . 

The Court has so far examined the question underlying the dispute 
before the Council, with reference to the second part of the High 
Commissioner's Decision, i.c.. the point whether the provisions of 
the Beamtenabkommen form part of the ' contract of service 

The Court now' proceeds to examine the same question with 
reference to the original application of Danzig . . i.e., in regard 

to the extent of Poland's obligation to recognise the jurisdiction of 
Danzig tribunals for pecuniary claims against the Polish Railways 
Administration. Paragraph c of Danzig’s requests . . . puts the 
question essentially as one relating to the extent of Poland's obligation 
to recognise the jurisdiction of the Danzig Courts in a specified 
category of cases. The question as to what substantive law can be 
lawfully applied by the Danzig tribunals can only arise after the 
jurisdiction has been established. The Court will therefore investigate 
the nature and extent of the jurisdiction of the Danzig Courts as 
regards the Polish Railways Administration. 

The High Commissioner, (jcneral Haking. in his Decision of 
.September ,5, 1921/ lays dvnvn that: 

‘ Everything connected with the Polish Railways Administration 
within the territory of the Free City is subject to the civil and criminal 
Courts of Danzig. The Polish Railways Administration has no sove¬ 
reign rights within the territory of the Free City and therefore can 
establish no courts of Jaw within its territory.’ 

This Decision, w'hich is couched in quite comprehensive terms, 
constitutes, in the opinion of the Court, the legal basis of the juris¬ 
diction of the Danzig Courts to entertain actions brought by the 
Danzig railway officials against the Polish Railways Administration. 
Judgments which arc given within the limits of jurisdiction thus 
determined and which are not in conflict with other rules of law 
internationally binding upon Danzig in her relations with Poland arc 
lawful, and must be recognised by the latter. The recognition and 
execution of judgments given by Danzig Courts is the corollary of 
the recognition of their jurisdiction by Poland in accordance with 
General Haking’s Decision. 

"Series C. No. 14-1, p. 507. 
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vSince the object of the concluding paragraph c of Danzig’s request 
. . . was to obtain the recognition, by Poland, of the judgments given 
by the Danzig tribunals on claims based on the Beamtenahkommen 
or on the declaration provided for in Article I of the Beamtenah¬ 
kommen, the question to be decided by the High Commissioner was 
really this: do the judgments on pecuniary claims of railway officials, 
based on the Beamtenahkommen or on tlie declaration, fall within 
the jurisdiction contemplated in the Decision of September 5, 1921, 
or are they in conflict with any rule of law internationally binding 
upon Danzig? 

. . . Pecuniary claims of railway oflicials relating to their ‘ con¬ 
tract of service ’ fall within the jurisdiction established by the Decision 
of September 5, 1921. Jurisdiction implied the right to decide what 
substantive law is applicable in a given case to which the jurisdiction 
extends. It is Ihcreh^rc for the Danzig tribunals to examine what 
law is applicable to a claim brought forward by a railway official 
against the Polish Railways Administration. If they hold that they 
have to apply the provisions of the Beamtenahkommen, the question 
wiiether such application is lawful is determined by the rules which 
arc internationally binding as between Danzig and Poland. 

Since the Beamtcnahhnnmcm according to its contents, deals 
precisely with the regime w'hich Poland is bound under international 
law to grant to its railway officials taken o\cr from Danzig, and since 
the Beamtenahkotnmen is an agreement to execute, amongst others, 
the Decision of September 5, 1921, which established the jurisdiction 
of the Danzig tribunals, the application of the Beamtenahkommen 
by those tribunals must be considered as being in conformity with 
international law, unless the contrary is proved. Such proof could 
have been given in the international proceedings b\ showing that the 
Beamtenahkommen, as an agreement between Danzig and Poland, 
w'as, in the intention of the Parties, not intended to constitute a part 
of the ‘ contract of service ’ or otherwise to be applied directly by 
the Danzig tribunals. The Court, for the reasons given above, has 
rejected such a construction of the Beamtenahkommen. 

If . . . Poland would c<mtend that the Danzig Courts could not 
apply the Beamtenahkommen because they were not duly inserted 
in the Polish national law', the Court would have to observe that, at 
any rate, Poland could not avail herself of an objection w'hich. accord¬ 
ing to the construction placed upon the Beamtenahkommen by the 
Court, would amount to relying upon the non-fulfilment of an obliga¬ 
tion imposed upon her by an international engagement. . . . 
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Hoi’S!*: or Lords 

R. w International Trustee for the Protection of 
Bondholders Aktiengesellschaft 

[1937] A.C. 500 (see above. No. 11) 
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German Settlers in Poland 

(1923) Series B, No. 6 

German settlers lining in Poland on territory which luid been 
transferred from Germanv were mnitied on October 19, 1921, that, 
under a Polish law of July 14, 1920, they would have to leave their 
farms on December 1, 1921. The matter had already liecn brought 
before the Conference of Anibassadi>rs b\ Germany, and the Confer¬ 
ence advised direct negotiations. In November, 1921, the matter was 
brought to the attention of the Council of the l..eague of Nations by 
the German League in Poland for the Protection of the Rights of 
Minorities. Various attempts were made under the auspices of the 
League Council to reach an amicable setllemeiu, luit on December 7, 
1922, Poland refused any further respite from eviction to the colonists, 
and in February, 1923. the Council decided to apply to the Permanent 
Court for an advisory opinion. The tiucstions were framed as 
follows:. 

‘(a) A number of colonists wh(^ were formerly German nationals, 
and who are now domiciled in Polish territory previously belonging to 
Germany, have acquired Polish nationality, particularly in virtue of 
Article 91 of the Ircaty of Versailles.' They arc occupying their 
holdings under contracts {Rcnicni^utsvcnrai^r) which although con¬ 
cluded with the German Colonisation Commission prior to the 
Armistice of November II, 19] S, did not receive an Anfhissuriii before 
that date. The Polish Government regards itself as the legitimate 
owner of these holdings under Article 256 of the Treaty of Versailles, 
and considers itself entitled to cancel the above contracts. In con¬ 
sequence, the Polish authorities have taken certain measures in regard 

’ 112 B.F .S.P., 1919, p. 1. 

‘ Declaratii)ns of transfer of ownership made by both parties at the same time 
before the Land Registry Olfice. 
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to these colonists by which the latter will be expelled from the holdings 
which they occupy; 

‘ (b) the Polish authorities will not recognise leases conceded before 
November II, 1918, by the German Government to German nationals 
who have now become Polish subjects, d hese are leases over German 
Stale properties which have subsequently been transferred to the 
Polish State in virtue of the lieaty of V'crsailles, in particular of 
Article 25b. 

‘(I) l.)o the points referred to in (a) and (bl above involve inter¬ 
national obligations of the kind contemplated by the Treaty between 
the United Stales of America, the ITritish Empire, France, Italy, .lapan 
and Poland signed at Versailles on June 28, 1919;’ and do these points 
come within the competence of the l-cague of Nations as delined in 
that Treaty? 

‘ (2) Should the first questiem be answered in the ailirmative, the 
Council requests the Court t<^ give an advisory opinion on the question 
whether the position adc^pted by tlie Polish Go\ernment, and referred 
to in (a) and (b) abo\e, is in conformity with its international 
obligations.’ 

7’he Court answered the first question in the ailirmative and the 
second in the negative. 


Per Curiam : 

. . . By the Treaty of Peace between the Allied and Associated 
Powers and Germany, which was signed at Vers idles on June 28, 1919, 
and which came into force on January 10. 1920, Germany, in con¬ 
formity with the action already taken by the Allied and Associated 
Powers, recognised the complete independence of Poland and 
renounced in her favour all right and title over certain territory which 
is described in Article 87 and which includes territory in which the 
question now before the Court has arisen. 

Article 256 of the Treaty contains the following provision 

‘ Powers to which German territory is ceded shall acciuire all 
property and possessions situated therein belonging to the German 
Empire or to the German States, and the value of such acquisitions 
shall be fixed by the [Reparation Commission, and paid by the State 
acquiring the territory to the Reparation Commission for the credit 
of the German Government on account of the sums due for reparation. 

‘ For the purposes of this Article the property and possessions of 
the German Empire and States shall be deemed to include all the 
property of the Crown, the Empire or the Stales, and the private 
property of the former German Emperor and other Royal personages.’ 

•’ 1 Hudson, International Legislation, p. 283 (Polish Minorities rreaty). 
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On July 14, 1920, a law was enacted in Poland (concerning 
German State property). . . . 

In execution of this law, the Polish Government proceeded, through 
the Courts, to oust the occupants of the land in pursuance of notices 
served on them by the Polish authorities. Fhe occupants resisted the 
attempt to oust them, on the ground that this attempt constituted a 
violation of acquired rights which they possessed under the law, and 
therefore an infraction of the Polish Minorities Treaty. 

These occupants are to be divided into two classes: first, those 
holding under contracts known as Kentenguisvertni^e, entered into 
with the Prussian State acting through the Settlement Commission for 
West Prussia and Posen; and second, those holding under contracts 
known as Pachtvcrtniyc similarly entered into. Under the 
Renten^utsvcnra<^e tlie lands were made over to a settler in perpetuity 
against paymeni of a fixed rental, subject to a right of withdrawal and 
of repurchase on the part of the Stale on certain conditions stated in 
the contract; under the Facht\cnra^e the lands were leased to the 
settlers for a term of years. 1 hese contracts were made under certain 
laws passed in Prussia. 

... Of the Rcnic/c^utsvertniyc, two examples have been brought by 
the representatives of Poland to the attention of the Court. One of 
these has been called the ‘ Posen ’ form, and the other the ‘ Ratlai ’ 
form. Ihe rights conveved under these forms are in substance the 
same. Hach form contains certain 'general conditions' and certain 
’ special conditions I he Pachtvertriiye also contain certain general 
and special conditions. 

Under the Councifs Rc'^olution, the case before the Court relates 
only to i\\\) classes of settlers; first, those holding under 
Rentenj^utsvcrtnii^c, concluded prior to November 11. 1918, where 
there was no Auflassun^ before that date; and secondly, those holding 
under leases contracted before November 11, 1918, 

for which Retuen^utsvertrayx were substituted after that date. . . . 

The questions that have been discussed before the Court fall under 
two general heads: First, that of the competency of the League of 
Nations to take cognizance of the matter; and secondly, that of the 
right of the settlers to continue to hold and cultivate the lands which 
they occupy. If. as Poland has claimed, the subject matter of the 
controversy is not within the competency of the League, the Court 
would not be justified in rendering an opinion as to the rights of the 
settlers. 


I 

The Council . . . has acted under what is known as a Minorities 
Treaty (namely, the Treaty of 1919 between Poland and the Principal 
Allied and Associated Powers). . . . 
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By Article 1 of this Treaty. Poland undertakes that the stipulations 
contained in Articles 2-8 shall be recognised as ' fimdaniental laws ’ 
and that no law, regulation or official action shall conflict or interfere 
with or prevail over them. By Article 2, Poland further ' undertakes 
to assure full and complete life and liberty to all inhabitants 
of Poland without distinction of birth, nationality, language, race 
or religion . 

... By Article 12 the stipulations of the preceding articles, so 
far as they aifect persons belonging to racial, religious or linguistic 
minorities, constitute ‘ obligations of international concern ' and are 
placed ‘ under the guarantee of the l-eague of Nations ’ ; Poland then 
agrees that ‘ any Member of the Council ’ of the League shall have 
the right to bring to the attention of the Council ' ajiy infraction, or 
any danger of infraction, of any of these obligations ’. . . . 

. .. The Court does not think it material to inquire how or by whom 
the member or members may have been induced to bring the matter 
to the CounciTs attention. The Members of the Council are by the 
terms of the Covenant the representatives of llie Slates by which they 
are appointed. Stales can act only by and through their agents and 
representatives. . , . 

So far as concerns die question of competency, a further question 
remains to be considered, and that is whether there is in the present 
case any infraction or danger infraction of any of the obligations 
included under Article 12, While under the terms ol the Minorities 
Treaty it necessarily rests with the Council in the first instance to 
determine w'helhcr an infraction or danger of infraction exists, the 
Court is of opinion that upon the facts before it the exisience of such 
a condition clearly appears. 

As has been seen. Article 7 of the Treaty provides that all Polish 
nationals shall be equal before the law and shall enjoy the same civil 
and political rights without distinction as to race, language or religion. 
The expression ‘ civil rights ’ in the Treaty must include rights acquired 
under a contract for the use or possession of property, whether sucli 
properly be immovable or movable. . . . 

. . . The outstanding fundamental point in the present case is the 
fact that the persons whose rights are now in question are as a class 
persons of the (ierman race who settled on the lands in question under 
the Prussian law . . . under contracts made with the Prussian Stale. 
Indeed, it is for this very reason that Poland contends that the contracts 
now under consideration arc to be held invalid. Hence, although the 
law does not expressly declare that the persons who are to be ousted 
from the lands are persons of the German race, the inference that they 
are so is to be drawn even from the terms of the law\ This is also 
clearly established as a fact by the proofs before the Court. It 
undoubtedly is true, as Poland has stated, that the persons whose rights 
are involved were settled upon the lands in pursuance of a policy 
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of Germanisalion whicli appears upon llie face of the legislation under 
which the contracts were made. The ellect of the enforcement of the 
law of July 14, 1920, would he to eradicate what had previously been 
done, so far as de-Germanisation would result from requiring the 
settlers in question to abandon their homes. But, although such a 
measure may be comprehensible, it is precisely what the Minorities 
Treaty was intended to prevent. , . . 

Poland contends that her action as regards the settlers has been 
taken in the exercise of the rights conferred upon her by the Peace 
Treaty, and especially by Article 256, and that the interpretation of 
this treaty does not belong to the C’ouncil of the 1 eague of Nations 
when acting under the Minorities rrealy. The Court is unable to 
share this view. The main t^^jecl of the Minorities I'reaty is to assure 
respect for the rights of the Minorities and to prevent discrimination 
against them by any act whatsoever of ilie Polish Stale. It does not 
matter whether the rights the infraction of which is alleged are derived 
from a legislative, judicial or administrative act, or from an inter¬ 
national engagement. If the Council ceased to be competent whenever 
the subject before it involved the interpretation (4' such an iniernational 
engagement, the Minorities 'f realy would to a great extent he deprived 
of value. . . . Bv Article of the Peace 1 reaty, Poland agrees to 
provide by a special treaty for the protection of the interests of her 
racial, linguistic and religious minorities. Ihi.s pledge of protecti<m 
would be altogether uncertain and conjectural if the Minorities 'I'reaty 
should cease to be applicable whenever the act complained of involved 
the consideration of a stipulation of the Peace 'freatv not specifically 
relating to minorities. In order that the pledged protection may be 
certain and edeciivc, it is essential that the Council, when acting under 
the Minorities Treaty, should be competent, incidentally, to consider 
and interpret the laws or treaties on which the rights claimed to be 
infringed are dependent. . . . 


II 

The Court . . . considers it necessary to deal . . . with (the) question 
... whether and to what extent the date of the Armistice. November 11, 
1918, affects the validity of the contracts now under consideration. 

According to Articles 2, 3, 7, and 8 o{ the Polish Taw of July 14, 
1920, the validity of certain legal transactions relating to the property 
of the German Empire and the German Slates, lying within the 
territories ceded to Poland, depends on the fact whether these trans¬ 
actions look place before or after November 11, 1918. . . . 

In the opinion of the Court, the date of November II, 1918, has 
not so far as concerns the rights of the settlers, the decisive character 
attributed to it by the Poli.sh Law' of 1920. 



(icrnuui Settlers in Poland 


153 


CaSI: 43] 

Article Xl\, paragraph 3, of the Armistice ‘ contains the following 
provision: ‘While the Armistice lasts, no public securities shall be 
removed by the enemy which can serve as a pledge to the Allies to 
cover rcparaticMi for war losses.’ 

By the protocol concluded at Spa,' December I, 1918, in relation 
to the execution of the third and following paragraphs of Article XIX 
of the Armistice, it is provided that, while the Armistice lasts, ‘ the 
German Government shall take no measure that can diminish in any 
form whatsoever the value of its public or private domain as a common 
pledge to the Allies for the recovery of the reparati(ni to witich they 
are entitled ’, and particularly that it shall not alienate, cede or 
hypothecate railways, canals, mines, w<H)ds or colonial, industrial or 
commercial enterprises which belong to it or in which it has an 
interest. 

These stipulalicMis are connected in the Polish argument with 
Article 256 of the rreaty i>f N'ersailles. . . . 

The time at which territories formerly under German sovereignty 
passed under Polish sovereignty is clearly shown by the terms of the 
Armistice, together with those of the Minorities Treaty and the Treaty 
of Peace. 

By Article Xll of the Armistice, which is found among the ‘ Clauses 
relating to the Eastern Frontiers of Germanv \ German troops then in 
territories which before the war formed part of Russia were required 
to return within the frontiers of Germany as thc\ existed on August I, 
1914. 'They therefore were not required to be withdrawn from German 
territories which later passed to Poland. 

On the other hand, paragraph 3 of the Preamble of the Minorities 
Treaty runs as follows: ‘Whereas the Polish State, which lunv in fact 
exercises sovereignly over those portions of the former Russian FTiipire 
w^hich are inhabited by a majority of Poles, has already been recognised 
as a sovereign and independent Slate by the Principal .Mlied and 
Associated Powers'; and paragraph 4, as follows: ‘Whereas under 
the Treaty of Peace concluded with Germany by the Allied and 
Associated Powers, a T reaty of which Poland is a signatory, certain 
portions of the former German Iimpirc w'ill be incorporated in the 
territory of Poland.' 

This statement, which is in conformity with the historical events 
leading to the restoration of the independence of the Polish nation, 
merely denotes the fact, which is not disputed, that on June 28, 1919, 
when the Treaty of Peace and the Minorities Treaty were signed, 
although Poland was recognised as exercising sovereignty (ner portions 


" 111 B.F.S.R, 1918, p. 61T 

* 11 Martens, Nmiveau Reccuil (3 scr.), p. 185. 
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of the former Russian Empire, the cession and occupation of the 
German territories were left to be effected by the coming into force 
of the Treaty of Peace, and the German Government as well as the 
Prussian Slate is to be considered as having continued to be competent 
to undertake transactions falling within the normal administration of 
the country during that period. . , . 


ill 

The second question before the Court relates to certain measures 
taken b> Ptdand affecting certain cmuracts entered into by the settlers 
with the Prussian Government. Before proceeding to answer this 
question it should he observed that German law is still in force in the 
terriiv>ries ceded by Germany to Poland, and that reference to German 
law is necessar\ in the examination of the nature and extent of the 
rights and obligations arising under these contracts. . . . 

As regards the Remcni^ursvcrrrci^^e . . they are lv>th in form and 
in substance a special kind of contract of sale. . . . The contract states 
that the holder acquires the land as owner; he is described throughout 
the instrument as a purcha.ser and he enters into possession of the land 
upon the ctntclusion of the contract and the payment of a lived sum, 
I'he chief characteristics which distinguish these Rcntcn^utsvcrtrcl^c 
from ordinary contracts of sale are: 

(It part of the purciiasc price is paid before taking possession of 
the land and the remainder is to be paid thereafter in the form of a 
fixed rent, which may be redeemed on conditions slated in the contract; 
and (2) under the special and general conditions Bvditv^iin^cfu which 
form part of the contract, certain obligations are imposed upon the 
purchaser and certain rights are reserved to the Prussian Slate, includ¬ 
ing in certain specified cases the right of withdrawal and the right of 
re-purchase. Bui except as otherwise provided in these special and 
general conditions, the ordinary rules governing contracts of sale apply 
to the Rentengutsvcrinh^e. 

Under German law the transfer of ownership of land is subject to 
specific provisions. A contract for sale, for instance, even followed 
by entry into pos.scssion on the part of the purchaser, is not siiflicient 
to vest the legal ownership Ei^entum ~ \x\ the purchaser. To eff'ecl a 
transfer of such ownership, Aufiassun^ and entry in the land register 
arc necessary. The Aufiassun^ consists in declarations of transfer of 
ownership made at the same time by both parties before the land 
Registry Office. It follows that holders under Renten}^iitsvertrage 
where there was no Aufkissun^ before November II, 1918, had not 
acquired legal ownership of the lands prior to such date. But it by no 
means follows that they had not acquired a right to the land. 

It has been contended that, before Auflassung, the rights of the 
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holders, if any. are only inchoate or imperfect rights which are not 
enforceable at law. The Court is unable to share this view. 

An examination of the Rentengiitsvertrag shows that it amounts 
to a valid and enforceable ct)ntract for the ownership of the land. . . . 

... It appears to the Court to be clear that the purchaser had 
rights to the land even bch’jre Aufiassung. He gave valuable con¬ 
sideration in money and in cultivation for the acquisition of this 
interest, and it was an interest recognised by law and which might 
be safeguarded by legal proceedings. 'I hc purchaser acquired a jus 
ad rc/n, and after Auilassung has a jus in re. 

rhe fact that tliere was a political purpose behind the colonisation 
scheme cannot atfcct the private rights acquired under the law. . . . 


IV 

. . . J lie Cburl must next consider what, if any. are the ellccts upon 
these contracts of tlie change of sovereignty and of the ownership of 
State property in the territories concerned. 

(l\>land recognised as \alid the title of the colonists to the land 
when Auflassung had taken place before November 11. Idl8.) This 
recognition of title implies the admission that, after Auflassung, legal 
ownership was vested in the holder of the Rentengut, so that the 
ownership of Prussia having ceased to exist, such ownership could 
not pass to Poland under Article 256 of the Peace Treaiv. 

In the case cT Rcntcngutsvcnragc, where no Aullassung had taken 
place, and where the Prussian State appeared still in the land register 
as owner, Poland, under Article 1 of the Law of July 14, 1920, 
proceeded to the suhstiunion in the land register of the Polish 
Treasury for the Prussian Slate as owner. 

It has been shown that under the Rentengutsvertrdge the purchaser 
has, even before AuiUi.ssung, vested rights enforceable as against the 
vendor. The principal question with which the Court is now con¬ 
fronted is the following:—Tlie sovereignly and the ownership of 
State property having changed, is the settler w'ho had concluded a 
Rentengiitsvertrag with the Prussian Slate entitled to claim from the 
Poli.sh Government as the new owner the execution of the contract, 
including the completion of the transfer by Auflassimgl 

Three views have been suggested. 

The first is that the contracts are of a ‘ personal ’ nature and exist 
only as between the original parties, f.o., the Prussian Stale and the 
holder of the lands, so that the obligation of the former cannot be 
considered as having passed to Poland. The reasons why this 
hypothesis is not acceptable may be found both in what has been 
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said as to the legal nature of the rights of the holder under the 
Rentengiasvertrd^e and what is now to be said concerning the 
elTect of a change of sovereignly on private rights. 

Equally unacceptable is the second view, that the Renten^uis^ 
vertrii^c have aiiloinaticaliy fallen to the ground in consequence of the 
cession of lerrilor}. Private rights acquired under existing law do 
not cease on a change of sovereignt\. No one denies that the German 
Civil Law, both substantive and adjcclixe. has continued without 
interruption to operate in the territory in question. It can hardly be 
maintained that, although the law survives, private rights acquired 
under it ha\e perished. .Such a cimteniion is based im principle 
and would be contrary to an almost universal opiniem and practice. 

There remains the third view that private rights are to be respected 
by the new territorial sovereign. 

The general question whether and under what circumstances a 
Slate may modify or cancel private rights by its sovereign legislative 
power, requires no consideration here. 

The Court is here dealing with private rights under specific 
provisions of law and of treaty, and it suliices for the purposes of the 
present opinion to say that e\en tho.se who contest the existence in 
international law of a general principle of State succession dc> not 
go so far as to maintain that private rights, including those acquired 
from the State as the (nvrier of the properly, arc invalid as against a 
succ'cssor in sovereignly. 

By the Minorities Treaty Poland has agreed that all Polish nationals 
shall enjo) the same civil and political rights and the same treatment 
and security in law as well as in fact. The action taken by ilie Polish 
authorities under the Law o^ July 14, 1*^20,... is undoubtedly a \irtual 
annulment of the rights which the sealers acquired under their 
contracts and therefore an infraction of the obligation concerning their 
civil rights. It is contrary to the principle of equality in that it subjects 
the settlers to a discriminating and injurious treatment to which other 
citizens holding contracts of sale or lease are not subject. 

It remains now for the Court to consider whether the protection 
assured by the Minorities Treaty in respect of civil rights is affected 
by any of the provisions of the Peace Treaty, or whether the continuous 
validity of the contracts is impaired by any of the contract clauses. 

Poland has invoked Article ^Jl, paragraph 2, of the Peace Treaty, 
which provides that German nationals or their descendants who 
became residents of the ceded territories after January I, 1908, will not 
acquire Polish nationality without a special authorisation from the 
Polish Slate. Poland has further invoked Article 255, paragraph 2, 
of the same Treaty, which provides that Poland, in taking over a portion 
of the debts of the German Empire and the Prussian Slate, shall not 
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be required to assume that portion of the debt which, in the opinion 
of the Reparation Commission, is attributable to the measures taken 
by the German and Prussian Governments for the German colonisa¬ 
tion of Poland. Poland contends that these stipulations indicate a 
purpose of de-Germanisation, and that consequently she should not 
be required to perform any of the obligations or to recognise any of 
the rights resulting from contracts into which the former sovereign, 
in carrying out his policy of Ciermanisation, entered with reference 
to the property wiiich passed to the Polish State under Article 256 
of the Treaty. 

The stipulations in cjuestion arc specific, and respectively relate 
only to a limited phase of the acquisition of nationality, and to the 
apportionment of public debts. They have no bearing upon the 
preservation of private rights; and an extension of them to that 
subject mn only would be inconsistent with the provisions of the 
Minority Treaty concluded the same day, but would also be incon¬ 
sistent with other pr(nisions of the Peace I reaty directly bearing on 
private rights. 

Furthermore, Pt)land claims that she acquired the property of the 
Cierman States unburdened, because the Peace 'freaty does not in 
terms require her to fulfil the obligations which those States had 
contracted with regard to such property. 'Fhe Court ... is of opinion 
that no treaty pri'vision is required for the prescr\ation of the rights 
and obligations now in question. In the opinion of the Court, there¬ 
fore, no conclusitm can be drawn from the silence of the Treaty of 
Peace Ci)ntrary to that resulting from the preceding statements. On 
the (Uher hand, lunvcser, the pv)sition of the C'ourt as regards the 
protection of the prisate riglits now in question appears t(^ be supported 
by the prenisions (T that Treaty. 

It is true that the Treaty of Peace does not in terms formally 
announce the principle that, in the case of a change of sovereignly, 
private rights arc to be respected: but this principle is clearly recognised 
by the 1'reaty. I'nder Article 75. contracts between the inhabitants of 
Alsace-Lorraine and the former German authorities arc as a rule 
maintained, and if terminated by France in the general interest, 
equitable cimipensation must be accorded under certain conditions. 
If this rule prevails in Alsace-Lorraine, which under Article 51 was 
restored to French so\ercignty as from . . . November 11, 1918, it is 
hardly conceivable that it was intended by the Treaty to give dis¬ 
cretionary powers as regards similar rights in territories the sovereignty 
of which was acquired only by cession (as distinct from restoration). 
Furthermore, by paragraph 2 of the Annex to Section V (Contracts, 
Prescriptions, Judgments) of Part X it is provided that, as betw'een 
former enemies, the following contracts are to be maintained: 

(a) Contracts having for their object the transfer of estates or of 
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real or personal property where the property therein had passed or 
the object had been delivered before the parlies became enemies; 

(b) Leases and agreements for leases of land and houses; 

(c) Contracts of mortgage, pledge or lien; 

(d) Concessions concerning mines, tjuarrics and deposits; 

(e) Contracts between individuals or companies and Slates, 
provinces, municipalities or other similar juridical persons charged 
with administrative functions, and concessions granteii by States, 
provinces, municipalities, or other similar juridical persons charged 
with administrative functions. 

If as between enemies such contracts arc maintained, it seems 
impossible that the I'realy should ha\e countenanced the annulment 
of contracts between a State and its newly acquired nationals. 

Certain other considerations, relating to the conditions contained 
in the Renten^ursvertniye have been imoked in order to juslif\ the 
annulment of these contracts. 

First, the attention of the Court has been drawn to their mixed 
private and public character. But the political motive originally 
connected with the Renfenyutsvertruye does n<H in any way depri\’e 
them of their character as contracts under ci\il law. and the few 
clauses which they c(nUaiii i^f a distinclivelv political character become 
inoperative without interfering in the least with the normal execution 
of their essential clauses. 

Secondly, no argument for the annulment of the ctnUracis can be 
based upon the depreciation which has taken place since ihcir con¬ 
clusion in the value of the currency in which the stipulated rent is 
payable. . . . 

It remains to consider whctlier an AuUassun}t made after 
November 11, 1918, was in violation of Clause XIX of the Armistice 
Conditions and Clause 1 of the Final Protocol signed at Spa. 
December 1, 1918, Fven assuming that from any p(nnt of view the 
dale of the Armistice . . . was the decisive date for determining the 
validity of the contracts under consideration, it ma\ be observed that 
an Aufiassuw^, which is but the fulfilment of a contract of alienation 
already entered into by the Prussian Stale, cannot be considered as a 
‘ removal ’ of public securities within the meaning of the Armistice, 
nor as a ‘ diminution ’ of the value of the public or private domain 
within the meaning of the Spa Protocol. The settlers were already in 
legal possession of the lands in which they had invested their money, 
and to which they had already acquired rights enforceable at law; 
and the Prussian State was not forbidden to perform the usual 
administrative acts under its pre-existing contracts with private 



Case 43] German Settlers in Poland 159 

individuals, especially where the delay in the performance of such 
acts had been due to the disturbed conditions arising from the war. 


Point (b) in question 2 relates to \Q‘d^C's Pachtvcrtrd^c —concluded 
prior to November 11. 1918. . . . 

The right of the lessee is enforceable at law even against third 
parties. . . . 

What has heretofore been said in refutation of the argument that 
the Rentcni*uts\'crtrli^e need not be recognised by Poland because of 
the ‘personal’ characlcr of the rights, the ‘political’ nature of the 
contracts and the disproportion of the rent to the value of the land, 
applies equally to the argument against the recognition of the 
Pachtvertra^c and need not be repeated. . . . 

The Court is of opinion that the Pac/uvertrciiic were not alTcctcd bv 
the transfer of sovereignly, and that they remain in force unless they 
have expired or been legally superseded by Rcntengutsvertrlige. . . . 

Point (b) of the second question as explained by the Council 
inquires whether the position taken by Poland to the effect that 
Rcntvfi^^utsvcrtni^e granted after November 11, 1918, to holders of 
Pachtvcrfrii^c arc iinalid, is in conformity with her obligations. The 
C(Hirl is of opinion that the position of the I’olish Government is not 
justified. As the Prussian Slate retained and continued to cxerci.se its 
administrative and proprietary rights in the ceded terriUTv until the 
territory passed to Poland under the Treaty of Peace, the only ground 
on wliich the position of Poland could be justified is, in the opinion of 
the Court, the contention that the granting of the Rentengutsvertrag 
was prohibited by the provisions of the wSpa Protocol, by which the 
German Government engaged, while the Armistice lasted, not to take 
any measures that could diminish the value of its domain, public or 
private, as a common pledge to the Allies for the recovery of repara¬ 
tions. The Court thinks that ... it would be an unreasonable straining 
of the pre^hibition in the Protocol to hold that it precluded the Prussian 
State from granting, prior to the passing of the territory to Poland, a 
Rentengutsvertrag to the liolder of a Pachtvertrag granted pri(^r to 
the Armistice. 

For these reasons, the Court is of opinion: 

That the points referred to in (a) and (b) of the Resolution of the 
Council of the League of Nations ... do involve international obliga¬ 
tions of the kind contemplated by the Treaty between the (Principal 
Allied and Associated Powers and Poland) . . . and that these points 
come within the competence of the League of Nations as defined in 
that Treaty; 
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Thai the position adopted by the Polish Government, and referred 
to in (a) and (b) of the said Resolution was not in conformity with its 
international obligations. 

(As a result of this advisory opinion the Council of the League of 
Nations approved an agreement with Poland " under which no further 
evictions would take place, while Poland would pay a lump sum by 
way of compensation to those settlers who had been evicted. The 
average payment to each settler was to be about £220.) 
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Ottoman Debt Arbitration 

(1^)25) I Reports of International Arbitral Awards, p. 529. 


After the defeat of the Ottoman Empire the regulations for the distri¬ 
bution of the Ottoman Public Debt were embodied in Part II, 
Section I, of the Treaty of Lausanne, 1923, and particularly in 
Articles 46 and 47.* 


L.N. Official Journal, 1924. p. 927. 

• 2S I..N.T.S.. 1924, P- 11 : 11, Section I - Otlomun Public Debt. 

Article 4t): ‘The Olloinan Public Debt . . . shall be distributed under the 
conditions laid down in the present section between Turkey, the States in 
favour of which territorv has been detached from the Ottoman Empire after 
the Balkan Wars of 1912-1913, the States to which tftc islands referred to in 
Articles 12 and 15 of the present treats and the territory referred to in the lust 
paragraph of the present Article have been attributed, and the Stales newly 
created in territories in Asia which are detached from the Ottoman Empire 
under the present treaty. All the above States shall also participate . . . 
in the annual charges for the service of the Olt(>inan Public Debt from the 
dates referred to in Article 53. 

‘From the dates laid dt>wn in .Article 53, lurkey shall not he held in 
any way whatsoever responsible for the shares of the debt for which other 
States are liable. 

‘ f or the purposes of the distribution of the Ottoman Public Debt, that 
portion of the territory of I brace which was under Turkish sovereignty on 
August 1, 1914, and lies outside the boundaries of 'l urkey as laid down by 
Article 2 of the present treaty, shall be deemed to he detached from the 
Ottoman E^mpirc under the said treaty,’ 

Article 47: ‘ 4 he C ouncil of the Ottoman Public Debt shall . . . deter¬ 
mine on the basis laid down by Articles 50 and 51, the amounts of the 
annuities for the loans . . . which are payable by each of the States con¬ 
cerned. . . . 

‘ Any dispute which may arise between the parties concerned as to tlie 
application of the principles laid down in the present Article shall be referred 
... to an arbitrator whom the (.ouncil t>f the League of Nations will be 
asked to appoint. . . . The decisions of the arbitrator shall be final. . . 
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In accordance with Article 51 “ of the Treaty the amount of the 
share in the annual charges of the Debt for which each of the States 
formerly belonging to the Ottoman Empire was liable was to be 
determined by the proportion that the average total revenue of each 
of these States in the years 1910 to 1912 bore to the average total 
revenue of the Ottoman Empire during those years. 

In determining the revenue of the Ottoman Empire the Council 
of the Ottoman Public Debt omitted the revenue derived from certain 
territories, mainly those leaving the Empire after 1912. In November, 
1924, the Council notified the successor States of their respective 
shares of the Debt. Complaints were made against this assessment by 
Greece, France on behalf of Syria and Lebanon, I’urkey, Great Britain 
on behalf of Iraq, Palestine and Transjordan, and Bulgaria. 

The arbitrator sustained some of the objections and, to this extent, 
instructed the Council to revise its assessments. 


A ward 

Per Borel, arbitrator: 

... In the opinion of the Arbitrator the task entrusted to him 
consists in finding and applying the c(nnmon intention of the Parties 
signatory to the Treaty, so far as they have given effect to it in the 
latter. 

The task of the negotiators was not, as is that of the legislator, 
to lay down general rules which tribunals would have to develop when 
faced with concrete issues governed by such rules. Their task was. 
rather, to resolve concrete questions and difficulties, to prescribe rights 
and obligations, to fix payments and charges and, in a word, to 


-‘ rhe amount of the share in the annual charges of the Ottoman Public Debt 
for which each State concerned is liable . . . shall be determined as follows; 

‘ (1) . . . in the first place the share of the islands referred to in Articles 
12 and 15 and of the territories detached from the Ottoman Empire after 
the Balkan W’ars taken together shall he fixed. The amount of this share 
shall bear the same proportion to the total sum of the annuities to be 
distributed . . . as the average total revenue of the above-mentioned islands 
and territories, taken as a whole, bore to the average total revenue of the 
Ottoman Empire in the financial years lOIO-l^lI and 1911-1912. . . . 

‘ 1'he amount thus determined shall be distributed among the Slates to 
which the territories referred to in the preceding paragraph have been attributed, 
and the shares for which each of these States w'ill thus be made liable shall 
bear the same proportion to the total amount so distributed as the average 
total revenue of the territory attributed to each State bore in the financial 
years 1910-1911 and 1911-1912 to the average total revenue of the territories 
detached from the Ottoman Empire after the Balkan Wars and the islands 
referred to in Articles 12 and 15. , . . 

‘ (2) As regards the territories detached from the Ottoman Empire under 
the present treaty . . the amount of the share of each State concerned 
shall bear the same proportion to the total sum of the annuities to be dis¬ 
tributed ... as the average total revenue of the detached territory . . . for 
the financial years 1910-1911 and 1911-1912. bore to the average total 
revenue of the Ottoman Empire, excluding the territories and islands referred 
to in paragraph 1 of this Article.’ 
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terminate all conflicts of interest by means of an agreement dealing 
with a series of definite points. The Arbitrator’s sole task is to give 
effect to this agreement in regard to matters giving rise to differences 
that are brought before him. He must confine himself strictly to the 
Treaty, within the limits of which he will find his task, his law and his 
powers. 

The resources which law in general, and international law in 
particular, afford him, are only means used by him, so far as may be 
necessary, for the purpose of understanding the common intention of 
the Parties and to give it the effect it implies. 

Asked thus to seek this common intention, the Arbitrator should 
exert every effort necessary to find it and here, in the fulfilment of 
his task as an interpreter, lies the freedom of judgment indispensable 
for the attainment of that end. It is superfluous to add that the 
common will of the contracting Parties is to be sought above all in 
the very terms they have used: that the interpretation of these terms 
should be faithful and under no condiliem should the Arbitrator 
venture to substitute for what the Parties have agreed with or without 
reason either a solution appearing more just or equitable, or the 
application of rules or of a priori definitions appearing to him at the 
moment when he takes up the stipulations to be interpreted, Vo study 
these stipulations without the influence of any preconceived idea, rule 
or definition: to seek in them the common intention of the Parties, 
with the necessary freedom of judgment and with the aid of w'hat the 
history of the frealy may reveal in fact as really sure, pertinent 
indications of a sufficiently conclusive character: such is the line v>f 
conduct which the Arbitrator has endeavoured to follow in the present 
decision. . . . 


Thrace 

The Government of Bulgaria contends that the Council of the 
Ottoman Public Debt has erred in taking August 1^^20, the date of 
the entry into force of the Treaty of Neuilly,' as the date from which 
Bulgaria lost the sovereignty over the territories ceded by her under 
that Treaty. It contends that in reality these territories were trans¬ 
ferred at the time of the signature of the 7'reat>, that is to say bctw'ccn 
October and December, 191 and during the hearing it stressed the 
fact that from that moment not only did the Allied and Associated 
Powers militarily occupy the territory in question, but they expelled 
all the Bulgarian authorities, replacing them by an entirely new 
administration, 'fhis situation shows, according to the Bulgarian 
argument, that in this particular case there was not a simple military 
occupation in the course of open hostilities, but rather, on the 
contrary, the virtual completion, as was to be anticipated, of a transfer 

•• 1919; 112 B.b.S.P.. 1919, p. 819. 
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of territory sanctioned by the 7'rcaty of NeuiJIy. which had already 
been signed, "rhenceforth. Bulgaria claims that, in the application of 
Article 46 and the following Articles of the Treaty (of Lausanne), the 
territorial change thus produced should be retroactive to the date of the 
elTective transfer. 

The Bulgarian contention has been contested particularly by 
Greece who, agreeing with the Council of the Debt, contends that the 
date of a particular territorial change should be that of the coming into 
force of the IVealy that has sanctioned it. 

The Arbitrator can only agree with this point of view. In them¬ 
selves, the Bulgarian contentions are far from groundless; so far as 
the replacement of the Bulgarian authorities is concerned, Bulgaria 
has been deprived, since October to December, DLL of the resources 
of a particular territory during a pericKl in which slie has remained 
liable for part of the annuities of the Ottoman Public Debt w'hich have 
been charged to her in respect of that territory. But this objection 
cannot prevail against the prenisions of the Treaty. 

Whatever may be the ctfects of the occupation of a territory by 
an adversary before the re-establishment of peace, it is certain that 
such occupation alone canneU operate juridically to transfer 
sovereignty. . . . 

The transfer of sovereignty can only be considered as juridically 
elTective by the entry into force of the Treaty which provides for it, 
and from the date o{ its entry into force. Lhis principle may only be 
derogated from if there is a clear provision in the I reai} to that elTect. 
riiis was the case with the Treaty of Versailles,* which provided in 
Article 5il : ‘The territories which were ceded to Germany in accor¬ 
dance with the Preliminaries of Peace signed at Versailles on 
F^ebruary 26, 1871, and the I'reaiy of Frankfort of May 10. 1871, are 
restored to French .sovereignty as from the dale of the Armistice of 
November II, 1918.''’ The Treaty of Neuilly contains no similar 
provision operating retianictively \o an earlier date as regards the 
coming into force of the territorial changes in sovereignly for which 
it provides. 

Similarly, Article 53 of the Treaty of Lausanne abides by the date 
of the coming into force of the various treaties, and must itself 
determine any other date to which, by w'ay of exception, it wishes 
to give preference. FOr these rea.sons, it is not possible to agree with 
the contention put forward by Bulgaria. 

. . . Greece has rai.sed the question . . . whether, in application of 
(he same principle, (he Arbitrator ought not hold that, with regard to 

^ 112 B.r.S.P., Ln‘L p. 1. 

’’' This refers to Alsacc-I. i»rraine, ( i.. t he iii'onaii in Poliuhl (1923). 

Scries B, No. 6, above. No. 43. 
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the territory mentioned in the Bulgarian argument, Greek obligations 
with respect to the Ottoman Public Debt only became eflective on 
August 6, 1924, the date on which the Ireaty of Lausanne entered 
into force. vShe contends that, by the Treaty of Ncuilly, the 
territory in issue was ceded, not to Greece, but to the Allied and 
Associated Powers who retransferred it to Greece only by virtue 
of a Protocol which came into force the same day as the Treaty 
of Lausanne. . . . 

In the opinion of the Arbitrator this question must be solved not 
according to pure rules of law. but rather in conformity with the 
common intention of the High Contracting Parties, which the 
Arbitrator is called upon to interpret. 

The territory under discussion was ceded to Greece by the Allied 
and Associated Powers under a special Treaty concluded at Sevres on 
August 10, 1920. As a result of the events which prevented the 
ratification of the Treaty of Sevres between the Allied and Associated 
Powers and Turkey'' the ratification of this special Ireaty was 
suspended and, in a Protocol signed on July 24, 1923, the interested 
Powers agreed that its ratification should take effect at the same time 
as that of the Treaty of Lausanne. From a theoretical and formal 
point of view', the accuracy of the Greek contention cannot be con¬ 
tested. But the que,stion to be settled by the Arbitrator is what was 
the comnum intention of the High Contracting Parties with regard 
to the application (>f Article 46 and the following Articles of the 
'IVeaty (of Lausanne). It is beyond doubt that Bulgaria’s respon¬ 
sibility came to an end on August 9, 1920. For the period betw^een 
that date and August 6, 1924, responsibility can only be placed upon 
Greece, into whose hands the territory passed, unless it can be 
attributed to the Allied and Associated Pow'ers, wiiich is something 
that cannot possibly be alleged. Therefore, the Arbitrator, interpreting 
the common intention of the signat<iry Powers, considers that the 
Council of the Debt w'as correct in taking August 9, ]92(), as the date 
from wffiich, as regards the territory under discussion, the obliga¬ 
tions incumbent upon Bulgaria ceased and those upon Greece 
commenced. . . .• 

... In calculating the average revenue to be taken into considera¬ 
tion, the Council of the Debt has excluded certain items (relating 
to Egypt, Cyprus, Crete, Samos, Lebanon, the Vilayet of Tripoli and 
the Sandjak of Benghazi). 

Iraq, Palestine and Transjordan have contested these deductions, 
alleging that there is no acknowledged principle of positive inter¬ 
national law by which a State, acquiring part of the territory of another 
State, ought to be charged with a proportionate fraction of the public 
debt of the latter. Such an obligation can only be the consequence of 
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a treaty and can only exist within the limits and in accordance with 
the conditions in which it has been laid down. Applying this 
principle, the lYeaty of Lausanne, in so far as the apportionment of 
the Ottoman Public Debt is concerned, confined itself to fixing the part 
to be borne by Slates other than Turkey, who remained burdened 
with the payment of the Debt of the former Ottoman Empire whose 
personality she continued. This part is determined by the proportion 
between the total average revenue of the Ottoman Empire during the 
financial years 1910-1911 and 1911-1912, and the average revenue 
during the same period of the territory taken into consideration for 
each of the States referred to in Article 51. 1’he two terms thus 
selected are settled and should be preserved as such for the whole 
of the task of apportionment. The expression ' revenue which 
should be understood in its normal sense, includes everything which, 
during the period in question, w'as collected by the Ottoman treasury. 
It matters little that since then the Ottoman Empire has lost the 
territories mentioned in Article 5I, and that Turkey is therefore 
burdened with a larger proportion of the Ottoman Public Debt than 
are other States, Far from taking account of this fact, the Treaty, by 
the addition of the word ‘ total' to the term ‘ average revenue \ has 
envisaged the complete revenue gathered during the financial period 
selected for the purpose of calculation. . . . 

In opposing this argument, Turkey has contended, first, that far 
from being in law identical with the Ottoman Empire, she was 
herself created by the dismemberment of the latter, as were the 
Asiatic Stales mentioned in Article 51, paragraph 2, and that it was 
necessary to insert in Article 99 an express provision in the Treaty 
recreating as regards her the conventions which are there enumerated. 
It cannot be alleged, therefore, that with regard to the apportionment 
of the Ottoman Public Debt she is in a dilTerent position or ought to be 
treated in any way different than other States which, like her, are 
called upon to assume the charges (connected with the Debt). In 
regulating the apportionment of this debt the Treaty has only applied 
the principle, well established in modern international law, that 
cession of territory implies, so far as the receiving Stale is concerned, 
an obligation to assume responsibility for a proportionate part of the 
public debt of the ceding Slate. Not only does the Treaty confirm 
this principle, but of the various methods it could have employed for 
the allotment it has chosen that of proportionality of revenues, 
already recognised by the Commission for Near East Affairs which 
met in Paris in 1913 for the express purpose of considering the 
apportionment of the Ottoman Public Debt rendered necessary by the 
Balkan Wars and the territorial changes ensuing therefrom. The very 
essence of this system is that all Stales, without distinction, are required 
to assume their part of the debt in proportion to the potential contri¬ 
bution of the territories in respect of which they are encumbered. The 
lest of this potentiality is provided by the portion which, before dis- 
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membermcnt, each State contributed to the total revenue of the 
Empire. The territories to be taken into consideration are those which, 
after apportionment, remain burdened with a part of the charges to be 
apporticMied C(^rresponding to their capacity to contribute determined 
as above: this is equivalent to saying that, after apportionment, the 
share of each State remains, in relation to the total apportionable 
charges, the same proportion that the revenue of the former Ottoman 
territory now belonging to it bore to the total Ottoman revenue. It 
follows, therefore, that, in determining the average revenue to be taken 
int(^ consideration, there should be omitted the revenue of those 
territories which escape apportionment because they were lost by the 
Ottoman Empire since EDO to 1*^1 2. and, being independent of I’urkey, 
do not come within the application of Article 51. I’o pri)ceed other¬ 
wise would, scorning etiuiiy, violate the very essence of the system 
adopted by the Trcal\ . . . . 

In the opinion of the Arbitrator it is impossible, despite existing 
precedents, to say that the cessionar\ of territory is automatically 
liable for a corresponding part of the public debt of the Slate of which 
it was formerly part. 1 he solution of this problem is to be found 
in the Treaty itself, and, so far as the Ottoman Public Debt is con¬ 
cerned. the juridical pt)siiion of Turkey is in no way identical with 
that of the other interested States, in international law the Republic 
of Turkey must be considered as Ci>ntiniiing the personality of the 
Ottoman Empire. The rreaty clearly rests upon this principle, as is 
to be seen from Articles 15, lb, 17, 18 and 20, which would have 
but little meaning if the High Contracting Parties had regarded 
Turkey as a new State similar to Iraq or Syria. Mie raison d'etre of 
Article 9^^ of the d reaty is not that pul forward by the Representative 
of "l urkey. It is to be found in the fact that the war is considered 
as having brought to an end, between the belligerent Powers, all con¬ 
ventions other than those whose specific purpose it is to operate during 
the course of hostilities. . . . The Ottoman f^iblic Debt is 'f urkey’s 
debt, and she is only released from it to the extent that the 'frealy has 
discharged her in order to encumber other States. 

To say that the Treaty has not adopted the principle of 
proportionality invoked by Turkey, is not to say that Article 51 is 
limited to indicating the pi>rtion to be borne by other Slates. ... in 
fact, as Article 51 says, the T reaty is to be understood as determining 
the amount to be charged ‘ to each interested Stale which includes 
Turkey. . . . What the Treaty means by the total average revenue of 
the Ottoman Empire to be taken into consideration is not the 
arithmetical total during the selected financial period, it is rather the 
total produced during this period by all the territories remaining or 
taken into account at the time of each apportionment. . . . 

. . . The interpretation given above to Article 51 does not enable 
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the Arbilralor to accept in their entirety the arguments put forward by 
Iraq, Palestine and Transjordan, nor is it conducive to their total 
rejection. It means, rather, that each of the contested items must be 
examined in the light of the J reaty. . . . 

. . . During the hearing some doubt was raised whether Article 47 
intended to give the Arbitrator or the Council of the League of Nations 
power to assess the distribution of costs. 

riie Secretary-General of the League of Nations, whom the 
ArbiiraUu' consulted, considered that it was beyond doubt that it was 
for the Arbitrator to pronounce upon costs. It is natural that the 
determination of the Arbitrator's honorarium should not be left to 
him but charged io the Council of the League of Nations; but, as to 
extra costs, it is in accordance with principle that every lYibunal is 
as competent in regard to costs as it is in regard to merits, and there 
is lunhing in Article 47 which derogates from this rule. . . . 

So far as the distribution of costs Is concerned there is no need to 
ascertain to what extent the Parlies have succeeded or failed in their 
contentions. Such a procedure would be contrary to that normally 
followed in internatitmal arbitration and expressly provided for in 
Article S5 of the Conventiem for the Pacillc Settlement of International 
Disputes, I‘107.' Moreoser, the present arbitration must be considered 
as a matter of common interest to all the litigants, in which, so the 
Arbitrated’ would like to think, they have taken part with the highc.st 
motive and in the sole desire of obtaining the correct application of 
the I reaiy..,. 

The only correct procedure is to assess the costs equally among the 
States as such. Here one is presented with the problem of how to 
classify the countries in Asia which are under British and French 
mandate. Iraq is a Kingdom in respect of which Great Britain has 
assumed responsibilities equivalent to those of a mandatory power. 
Under the British mandate, Palestine and Lransjordan are each under 
an entirely distinct organisation. There exist, therefore, three States 
siilliciently separate to be considered as distinct Parties. 

France has recei\ed a mandate . . . over a territory in which two 
distinct States. Syria and Lebanon, can be recognised.... In connection 
with the matter now' being discussed, the Arbitrator considers that 
five Asiatic States have appeared before him, three under British and 
twi) under French mandate. 

The number of Parties may thus be considered as nine. The 
Arbitrator considers that he is not authorised to draw any distinction 

"Scott, Reports to the Ha^ne Ci>nferrnces of IS99 and 1907, 1917, p. 292: 

‘ Each party pays its own expenses and an equal share of the expenses of 
the tribunal.’ 
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between them on the basis of their importance and thus contirm, even 
in appearance, an inequality between them which does not exist. 

It follows, therefore, that the expenses of the Arbitration, including 
the Arbitrator's honorarium, should be divided into nine parts, three 
of which are to be borne by the States under British mandate, two by 
those under French mandate, and one each by Bulgaria, Greece, Italy 
and Turkev. . . . 
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Pekmam NT Court of Internamonal Justice 
Peter Pa z many University 
(1933) Series A B, No. 6 (see below. No. 124) 
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KimTs Bi N(’n Division 

West Rand Central Gold Mining Co., Ltd. v. The King 

[1905] 2 K.B. 391 (see above, No. S) 
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Coi Ri or Appeal 

liailc Selassie \ . Cable and Wireless Ltd. (No. 2) 

[1939] Ch. 182 

7'he defendant conipan) entered into a contract with the Director- 
General of Posts, Telegraphs and Telephones of Ethiopia, as a result of 
which a sum of money became due from the defendants to the public 
revenues of Ethiopia. 

In the Court of first instance it w^as decided that although Ethiopia 
had been overrun by Italy, the Emperor of Ethiopia, who was still 
recognised as de jure sovereign, still possessed the right to sue for 
the money, although Italy was recogni.sed as being in control de facto. 
The defendants appealed, and while the appeal was pending Great 
Britain granted de jure recognition to the King of Italy as Emperor of 
Ethiopia, which recognition acted retrospectively. The Court of 
Appeal allowed the appeal and dismissed the action. 


Per Bennett J.: 


Judgment 


. . . The defendants have always been and still are ready and 
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willing to pay the sum which they owe, to any one who is entitled to 
receive it, but a claim has been made to it on behalf of H.M. the King 
of Italy. . . . 

Since the Italian Government are a foreign sovereign authority 
they cannot be brought before an English Court by interpleader 
proceedings. . . . 

The question to be decided may 1 think be stated in these words. 
Docs the fact that the Italian Government has been and is recognised 
by the British Government as the de jacto government of Ethiopia 
vest in the Italian Government the right to sue for and obtain judgment 
in an English Court for a debt formerly due to and recoverable by the 
plaintiff as the sovereign authority of Ethiopia, the debt being due to 
the plaintiff as Emperor of Etliiopia and the British Government 
recognising the plaintiff as the de jure Emperor of Ethiopia? 

. . . What has been decided in Luther v. James Sagor & CoJ and the 
Bank of Ethiopia v. National Bank of Egypt and Liguori' has reference 
exclusively to the acts of a de facto government and a de jure govern¬ 
ment, both recognised as such by His Majesty's Government and both 
claiming to have jurisdiction in the same area with reference to persons 
and properly in that area. 

The principle is that the Courts of this country will recognise and 
give effect to the acts of the former in relation to persons and 
property in the governed territory and will disregard and treat as a 
nullity the acts of the latter. 

'Ihc present case is not concerned with the validity of acts in 
relation to persons or property in Ethiopia. It is concerned with the 
title to a chose in action -a debt, recoverable in England. 

Having considered all the cases cited u> me in argument, I have 
come to the conclusion that the point is not governed by English 
judicial authority. 

1 have to decide whether it is the law of England that the plaintiff, 
recognised by His Majesty's Government as the Emperor de jure of 
Ethiopia, has lost the right to recover a debt in a suit in this country, 
because the country in which he once ruled has been conquered by 
Italian arms and because His Majesty's Government recognises that 
that country or the greater part of it is now ruled by the Italian 
Government. 

. . . My judgment is in favour of the plaintiff. 

I will first read a passage from the judgment of Lord Cairns in 
United States of America v. Wagner."" The passage is as follows : ‘ It 

»[1921] 3 K.B. 532, see above, No. 34. 

“[1937] Ch. 51.3. 

’(1867) L.R. 2 Ch. 582,593. 
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was contended then, that when a monarch sues in our Courts, be sues 
as the representative of the State of which he is the sovereign; that 
the property claimed is looked upon as the property of the people or 
State; and that he is permitted to sue, not as for his own property, but 
as the head of the executive government of the Stale to which the 
property belongs; and it was contended, in like manner, that when the 
property belongs to a republic, the head of the executive, or in other 
words the President, ought to sue for it. 

‘ This argument, in my opinii>n, is founded on a fallacy. The 
Siuereign, in a monarchical form of government, may, as between 
himself and his subjects, be a trustee for the latter, more or less limited 
in his powers over the property which he seeks to reco\er. But in the 
Courts of Her Majesty, as in diplomatic intercourse with the Govern¬ 
ment of Her Majestv, it is the sovereign, and not the Slate, or the 
subjects of the sovereign, that is recognised. From him, and as 
representing him individually, and not his Stale or kingdom, is an 
ambassador received. In him individualK, and not in a representa¬ 
tive capacity, is the public properly assumed by all other Stales, and 
by the Courts of other Stales, to be vested. In a republic, on the other 
hand, the sovereign power, and with it the public property, is held to 
remain and to reside in the Slate itself, and mn in any olhcer of the 
Stale. It is from the State that an ambassador is accredited, and it is 
with the Slate that the diplomatic intercourse is conducted.’ 

1 regard this statement as authority for the proposition that when 
the liability to pay the debt in the suit arose, the right to sue for it and 
to recover it was vested in the plaintilf. 

T ask myself why should the fact that the Italian army has 
conquered Ethiopia and that the Italian Government now' rules 
Ethiopia divest the plaintilf of his right to sue. 

The only reason can be, 1 suppose, that the money is not the 
plaintilT’s own money, and that it is a sum which he is under some 
obligation to spend for the benefit of the people of Ethiopia an 
obligation which he cannot now fulfil. . . . 

I hold that nothing has happened to divest the title formerly vested 
in him and that he is entitled to judgment. . . . 

(When the case came before the Court of Appeal the King of Italy- 
had already been recognised as dc jure Emperor of Ethiopia.) 

Per Sir Wilfrid Greene M.R. : 

. . . What has happened is this. As appears from a certificate 
signed by the direction of His Majesty’s Principal Secretary of State 
for Foreign Affairs, dated November 30, 1938, His Majesty’s Govern¬ 
ment no longer recognises His Majesty Haile Selassie as de jure 
Emperor of Ethiopia; His Majesty’s Government now recogni.ses His 
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Majesty the King of JtaJy as de jure Emperor of Ethiopia. From that 
certiiicate two things emerge as a result of the recognition thereby 
evidenced. It is ikH disputed that in the C ourls of this counlry His 
Majesty the King of Italy as Imiperor of Abyssinia is entitled by 
succession to the public property of the Stale of Abyssinia, and the 
late Emperor of Abyssinia's title thereto is no longer recognised as 
existent. Further, it is not disputed that the right of succession is to 
be dated back at any rate to the date when the de facto recognition 
of the King of Italy as the de facto sovereign of Abyssinia took place. 
I’hat was in December, 1936. Accordingly the appeal conies before 
us upon a footing quite dilferent to that upon which the action stood 
when it was bcFire Bennett J. We now have the position that in the 
eye of the law of this counlry the right to sue in respect of what was 
held by Bennett J. to be and no dispute is raised with regard to it 
part of the public Slate property, must be treated in the Courts of 
this country as having become vested in His Majesty the King of Italy 
as from a date, at the latest, in December. 1936, tlial is K? say. before 
the date of the issue of tlie writ in this action. Now that being so. 
the title of the plaintiff to sue is necessarily displaced. ... If Bennett .1. 
had had before him the slate of affairs which we have before us, his 
decision would have been the other way. . . . 

The order of the C ourt will be that the appeal be allow-ed (and) 
that the action be dismissed. . . . 

(Scott and (;iaus(m concurred.) 
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i'he S.S. Lotus 

(PJ27) Series A. No. 10 

On the night of August 2, P^2(), a collision occurred hetween the 
French mail steamer Lotus, proceeding to Constantinople, and the 
'l urkish collier Bor-Koun, about six iniiev oir Cape Sigri on the 
high seas. The B<):rK(>un sank, and eight l urkish nationals on board 
were lost. 'The Lotus arrived al CVmstantinople on August 3, and 
two days later the Turkish authorities requested l.icuienant IXunons. 
a French citizen and olheer of the watch on the Lotus al the time of 
the collision, to give e\idcnce at an intjuiry. 

W ithout previous notice being given to the I rench Consul-Cieneral, 
Ueutenant Demons was placed under arrest, as was Hassan Bey, the 
captain of the Boz-Kourt, This arrest, described as arrest pending 
trial, was elfeclcd in order to ensure that the trial of the two oHlcers for 
manslaughter, on the complaint of the families of the victims, should 
follow' its normal course. 

riie Criminal Court of Stamboul first heard the case on August 21S, 
when Lieutenant Demons submitted that the Turkish Courts had no 
jurisdiction, but this plea w'as overruled. The proceedings were 
resumed on September II, when l.ieutenant Demons demanded his 
release on bail. 'This was complied with Iwti days later, bail being 
fixed at 6,000 lurkish pounds. Judgment was delivered on 
September 15. but the terms were not communicated to the Permanent 
Court. It was agreed, however, that Lieutenant Demons was sentenced 
to eighty days' impri.sonment and a line of twenty-two pounds, and 
that Kassan Bey received a slightly heavier .sentence. 

The Public Prosecutor of the Turkish Republic entered an appeal 
against this decision, w'hich had the effect of suspending execution until 
the appeal had been decided. I here had been no decision upon the 
appeal at the time of the hearing by the Permanent Court. 


174 
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As a result of r>ench representations demanding the release of 
Lieutenant Demons, or pnUesting against his arrest, or demanding the 
transfer of the case to the French Courts, the Turkish Government 
declared, on September 2, that ‘it would have no objection to the refer¬ 
ence of the conllict of jurisdiction to the Court at the Hague France 
agreed to this, and on October 12, 1926, a special agreement was draw'n 
up according to which the Court had to decide: 

‘I. Has Turkey, contrary to Article 15 of the Convention of 
Lausanne of July 24, 1923,^ respcctinu conditions of residence and 
business and jurisdiction, acted in conflict with the principles of inter¬ 
national law'—and if so, what principles—by instituting, folknving the 
collision which occurred on August 2, 1926, on the high seas between 
the ITcnch steamer Lotus and the 1 urkish steamer lioz-Kourt and 
upon the arrival of the French steamer at Constantinople -as W'cll as 
against the Captain of the Turkish steamship joint criminal proceed¬ 
ings in pursuance of 'I'urkish law against M. i)emons, oflicer of the 
w’alch on board the Lotus at the time of the collision, in consequence of 
the Joss of the Boz-Kourt having involved the death of eight Turkish 
sailors and passengers? 

‘ 2. Should the reply be in the aflirmative, W'hat pecuniary repara¬ 
tion is due to M. Demons, provided, acci^rding to the principles of 
international law, reparation should be made in similar cases? ' 

By the casting \ote of the President the Court answered the first 
questiim in the negative. 'I he second, therefore, did not arise, 

Judi^nicnt 


I 

. . . The follow'ing obscr\ ations should be made: — 

1. The collision . . . took place on the high seas: the territiM*ial 
jurisdiction of any State other than Turkey and France therefore docs 
not enter into account. 

2. 'The violation, if any, of the principles of international law' 
would have consisted in the taking of criminal proceedings against 
Lieutenant Demons. It is not therefore a question relating to any 
particular step in these proceedings . . . but of the very fact of the 
Turkish Court exercising criminal jurisdiction. 'That is why the 
arguments put forward by the Parties . . . relate exclusively to the 
question whether Turkey has or has not. according to the principles 
of international law', jurisdiction to prosecute in this case. 

Uie Parties agree that the Court has not to consider whether the 
prosecution was in conformity with Turkish law': it need not therefore 

' 2 Hudson, Internatinnu} Lvfiislal’um, p. 1041. 




176 Territorial and Personal Jurisdiction [Chap. 11 

consider whether, apart from the actual question of jurisdiction, the 
provisions of Turkish law cited by Turkish authorities were really 
applicable in this case, or whether the manner in which the proceed¬ 
ings against Lieutenant Demons were conducted might constitute a 
denial of justice, and accordingly, a violation of international law. The 
discussions have borne exclusively upon the question whether criminal 
jurisdiction does or does not exist in this case. 

3. The prosecution was instituted because the loss of the 
Boz-Kourt involved the death of eight Turkish sailors and passengers. 
It is clear, in the first place, that this result of the collision constitutes 
a factor essential for the institution of the criminal proceedings in 
question; secondly, it follows from the statements of the two Parties 
that no criminal intention has been imputed to either of the two officers 
responsible for navigating the two vessels; it is therefore a case of 
prosecution for involuntary manslaughter. The French Government 
maintains that breaches of navigation regulations fall exclusively 
within the jurisdiction of the State under whose flag the vessel sails; 
but it does not argue that a collision between two vessels cannot also 
bring into operation the sanctions which apply to criminal law in cases 
of manslaughter. The precedents cited by it and relating to collision 
cases all assume the possibility of criminal proceedings with a view 
to the infliction of such sanctions, the dispute being confined to the 

question of jurisdiction.concurrent or exclusive - which another 

State might claim in this respect. As has already been observed, the 
Court has not to consider the lawfulness of the prosecution under 
Turkish law; questions of criminal law relating to the justification of 
the prosecution and ctmsequenlly to the existence of a nexus causalis 
between the actions of Lieutenant Demons and the loss of eight 
Turkish nationals are not relevant to the issue so far as the Court is 
concerned. . . . There is no doubt that their death may be regarded 
as the direct outcome of the collision, and the French Government 
has not contended that this relation of cause and effect cannot exist. 

4. Lieutenant Demons and the captain of the Turkish steamship 
were prosecuted jointly and simultaneously. In regard to the concep¬ 
tion of ‘ connexity ’ of offences ‘- co/z/2ca7/c, the Turkish Agent . . . 
has referred to the Turkish Code of criminal procedure for trial, the 
provisions of which are said to have been taken from the correspond¬ 
ing French Code, Now in French law, amongst other factors, 
coincidence of time and place may give rise to ‘ connexity connexitc. 
In this case, therefore, the Court interprets this conception as meaning 
that the proceedings against the captain of the Turkish vessel in regard 
to which the jurisdiction of the Turkish Courts is not disputed, and 
the proceedings against Lieutenant Demons, have been regarded by 
the Turkish authorities, from the point of view of the investigation of 
the case, as one and the same prosecution, since the collision of the 
two steamers constitutes a complex of facts the consideration of which 
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should, from the standpoint of Turkish criminal law, be entrusted to 
the same court. 

5. The prosecution was instituted in pursuance of Turkish 
legislation. The special agreement does not indicate what clause or 
clauses of that legislation apply. No document has been submitted to 
the Court indicating on what Article of the Turkish Penal Code the 
prosecution was based; the French Government however declares that 
the Criminal Court claimed jurisdiction under Article 6 of the Turkish 
Penal Code, and far from denying this statement, Turkey . . . contends 
that that Article is in conformity with the principles of international 
law. . . . 

Article 6 of the Turkish Penal Code . . . runs as follows: — 

‘ Any foreigner who . . . commits an offence abroad to the 
prejudice of T'urkcy or of a Turkish subject, for which offence 
Turkish law prescribes a penalty involving loss of freedom for a 
minimum period of not less than one year, shall be punished in 
accordance with the ITirkish Penal Code provided that he is 
arrested in Turkey. The penalty shall however be reduced by 
one-third and instead of the death penalty, twenty years of penal 
servitude shall he awarded. 

‘ Nevertheless, in such cases, the prosecution will only be 
instituted at the request of the Minister of Justice or on the com¬ 
plaint of the injured Party. . . 

I‘\en if the Court must liold that the Turkish aulhoriiies had seen 
fit to base the prosecution of l.ieutenanl Demons upon the above- 
mentioned Article b, the question submitted to the CouiT is not whether 
that Article is compatible with the principles of international law'; it is 
more general, riie Court is asked to state whether or not the 
principles of international law prevent Turkey from instituting criminal 
proceedings against Lieutenant Demons under Turkish law. Neither 
the coiiF'rmity of Article 6 in itself with the principles of international 
law nor the applicatit^n (4! that Article by the rurkish authorities 
constitutes the point at issue; it is the very fact of the institution of 
proceedings which is held by France to be contrary to those principles. 
Thus the French Government at once protested against his arrest, 
quite independently of the question as to what clause of her legislation 
was relied upon by Turkey to justify it. T he arguments put forward 
by the FTench Government in the course of the proceedings and based 
on the principles which, in its contention, should govern navigation on 
the high seas, show that it would dispute Turkey’s jurisdiction to 
prosecute Lieutenant Demons, even if that prosecution were based on 
a clause of the 'Furkish Penal Code other than Article 6, assuming for 
instance that the offence in question should be regarded, by reason of 
its consequences, to have been actually committed on Turkish 
territory. 
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II 

. . . The Court must now ascertain which were the principles of 
international law that the prosecution of Lieutenant Demons could 
conceivably be said to contravene. 

It is Article 15 of the Convention of Lausanne of July 24, 1^123. ' 
respecting conditions of residence and business and jurisdiction, which 
refers the contracting Parties to the principles of international law as 
regards the delimitation of their respective jurisdiction. . . , 

The French Government maintains that the meaning of the expres¬ 
sion ‘ principles of international law ’ in this Article should be sought 
in the light of the evolution of the Convention. . . . 

The Court must recall in this connection what it has said in some 
of its preceding judgments and opinions, namely, that there is no 
occasion to ha\'c regard to preparatory work if the text of a convention 
is sufficiently clear in itself. Now the Court considers that the words 
‘ principles of international law as ordinarily used, can only mean 
international law as it is applied between all nations belonging to the 
community of States. This interpretation is bi’jrne out by the context 
of the Article itself which says that the principles of international law' 
are to determine questions of jurisdiction —not only criminal but also 
civil—between the contracting Parties, subject only to the exception 
provided for in Article 16. Again, the Preamtde of the Coincntion 
says that the High Contracting Parties arc desirt)us of effecting a settle¬ 
ment in accordance ' with modern international law \ and Article 2S 
of the Treaty of Peace of Lausanne, to which the C\)n\eniion in 
question is annexed, decrees the complete abolition of the Capitula¬ 
tions ‘ in every respect \ In these circumstances it is impossible 
except in pursuance of a definite stipulation - to construe the expres¬ 
sion ‘ principles of international law' ’ otherwise than as meaning the 
principles w'hich are in force bctw'cen all independent natiems and 
which therefore apply cquall> to all the contracting Parlies. . . . 


Ill 

The Court, having to consider whether there are any rules of 
international law' w'hich may have been violated by the prosecution in 
pursuance of Turkish law of Lieutenant Demons, is confronted in the 
first place by a question of principle which . , . has proved to be a 
fundamental one. The French Government contends that the l urkish 
Courts, in order to have jurisdiction, should be able to point to some 
title to jurisdiction recognised by international law in favour of Turkey. 
On the other hand, the Turkish Government takes the view that 

“‘Subject to the provisions of Article 16, all questions of jurisdiction shall, 
as between Turkey and the other contracting Powers, be decided in accord¬ 
ance with the principles of international law.’ 
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Article 15 allows Turkey jurisdiction whenever such jurisdiction does 
not come into conflict with a principle of international law. 

The latter view seems to be in conformity with the special agree¬ 
ment itself. No. 1 of which asks the Court to say whether Turkey 
has acted contrary to the principles of inlernalional law and, if so, 
what principles. .According to the special agrcemenl, therefore, it is 
not a tjueslion ol slating principles which permit Turkey to lake 
criminal proceedings, hut of fornuilaling the principles, if any, W'hich 
might have been violated by such proceedings. 

This way of stating the question is also dictated by the very nature 
and existing conditions of international law. 

Internati<MiaI law governs relations between independent .Stales. 

I he rules of law' binding upon Slates therefore emanate from their ow'n 
Iree w'ill as expre.ssed in conventions or by usages generally accepted 
as expre.ssing principles of law and esiablishcd in order to regulate the 
relations between these co-exisling independent communities with a 
\iew' to the achievcmcnl of common aims. Restrictions upon the 
independence of States cannot therefore be presumed. 

Now’ the first and foremost restriction imposed by international law 
upon a Stale is that failing the existence of a permissi\e rule to 
the contrary ■ it may not exercise its power in an> form in the territory 
of another State. In this sense jurisdiction is certainly territorial; it 
cannot be exercised l\v a State outside its terrili^ry except In virtue of 
a permissive rule derived fn>ni international custom or from a 
convention. 

It does not. however, bdlow that inlernalional law prohibits a 
Stale from exercising juri.sdiclion in its own icrriiorv. in rc>pect of 
any case which relates to acts which have taken place abroad, and in 
wdiich it canmn rel> on some permissive rule of international law. 
Such a view would only be tenable if international law- contained a 
general prohibition to States to extend the application of their laws 
and the juri.sdiclion of their courts to persons, property and acts 
outside their territory, and if, as an exception to this general 
prohibition, it allow'cd States to do so in certain specific cases. ISut 
this is certainly not the case under international law as it stands at 
present. Far from laying dow n a general prohibiii(>n t(^ the elfect that 
States may not extend the application of their laws and the jurisdiction 
of their courts U> persons, property and acts outside their territory, 
it leaves them in this respect a wide measure of discretion which is 
only limited in certain cases by prohibitive rules: as regards other 
cases, every Stale remains free to adopt the principles which it regards 
as best and most suitable. 

This discretion left to States by international law explains the 
great variety of rules which they have been able to adopt without 
objections or complaints on the part of other Stales; it is in order to 
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remedy the difficulties resulting from such variety that efforts have 
been made for many years past, both in Europe and America, to 
prepare conventions the effect of which would be precisely to limit 
the discretion at present left to States in this respect by international 
law, thus making good the existing lacuna; in respect of jurisdiction 
or removing the conflicting jurisdictions arising from the diversity of 
the principles adopted by the various States. 

In these circumstances, all that can be required of a State is that 
it should not overstep the limits which international law places upon 
its jurisdiction; within these limits, its title to exercise jurisdiction rests 
in its sovereignty. 

It follows from the foregoing that the contention of the French 
Government to the effect that Turkey must in each case be able to 
cite a rule of international law authorising her to exercise jurisdiction, 
is opposed to the generally accepted international law to which 
Article 15 of the Convention of Lausanne refers. Having regard to 
the terms of Article 15 and to the construction which the Court has just 
placed upon it, this contention would apply in regard to civil as well as 
to criminal cases, and wtnild be applicable on conditions of absolute 
reciprocity as between Turkey and the other contracting Parties; in 
practice, it would therefore in man\ cases result in paralysing the 
action eff the courts, ovsing to the impossibility of citing a universally 
accepted rule on which to support the exercise of their jurisdiction. 


Nevertheless, it has to be seen whether the foregoing considerations 
apply as regards criminal jurisdiction, or whether this jurisdiction is 
governed by a dilTercnt principle: this might be the outcome of the 
close connection which for a hmg tinte existed between the conception 
of supreme criminal jurisdiction and that of a State, and also by the 
especial importance of criminal jurisdiction fri'in the point of view of 
the individual. 

Though it is true that in all systems of law the principle of the 
territorial character of criminal law' is fundamental, it is equally true 
that all or nearly all these systems of law extend their action to offences 
committed outside the territory of the State which adopts them, and 
they do so in ways which vary from State io Slate, 'Fhe territoriality 
of criminal law, therefore, is not an ab.solute principle of international 
law and by no means coincides with territorial sovereignty. 

This situation may be considered from two different standpoints 
corresponding to the points of view respectively taken up by the 
Parties. According to one of these standpoints, the principle of free¬ 
dom, in virtue of which each Slate may regulate its legislation at its 
discretion, provided that in so doing it does not come in conflict with 
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a restriction imposed by international law, would also apply as regards 
law governing the scope of jurisdiction in criminal cases. According 
to the other standpoint, the exclusively territorial character of law 
relating to this domain constitutes a principle which, except as 
expressly provided, would, ipso facto, prevent Stales from extending 
the criminal jurisdiction of their courts beyond their frontiers; the 
exceptions in question, which include for instance cxlralerrilorial juris¬ 
diction over nationals and over crimes directed against public safety, 
would therefore rest on special permissive rules forming part of 
international law'. 


Adopting, for the purposes of the argument, the standpoint of the 
latter of these two sysIlmus, it must be recognised that, in the absence 
of a treaty provision, its correctness depends upon whether there is a 
custom having the force of law establishing it. 'Fhe same is true as 
regards the applicability of this system -assuming it to have been 
recognised as sound —in the particular case. It follows that, even 
from this point of view', before ascertaining whether there may be a 
rule of international law' expressly allowing Turkey to prosecute a 
foreigner for an offence committed by him outside T urkey, it is 
necessary to begin by establishing both that the system is w'cll-foimded 
and that it is applicable in the particular case. Now', in order to 
establish the first (T these points, one must, as has just been seen, prove 
the existence of a principle of international law restricting the discretion 
of States as regards criminal legislation. 

Consequently, whichever of the two systems described above be 
adopted, the same result will be arrived at in this particular case: the 
necessity of ascertaining whether or not under international law there 
is a principle which would have prohibited Turkey, in the circum¬ 
stances of the case before the Court, from prosecuting Lieutenant 
Demons. And moreover, on cither h>pothesis, this must be ascertained 
by examining precedents offering a close analogy to the case under 
considerati(')n; for it is only from precedents of this nature that the 
existence of a general principle applicable to the particular case may 
appear. For if it w'cre found, for example, that, according to the 
practice of States, the jurisdiction of the State whose flag was flowm 
was not established by international law' as exclusive with regard to 
collision on the high seas, it would not be necessary to ascertain 
whether there were a more general restriction: since, as regards that 
restriction- -supposing that it existed—the fact that it had been 
established that there was no prohibition in respect of collision on the 
high seas would be tantamount to a special permissive rule. 

The Court therefore must, in any e\ent, ascertain whether or not 
there exists a rule of international law limiting the freedom of Slates 
to extend the criminal jurisdiction of their courts to a situation uniting 
the circumstances of the present case. 
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IV 

The Court will now proceed to ascertain whether general inter¬ 
national law, to which Article 15 of the Convention of l-aiisanne 
refers, contains a rule prohibiting l urkes from prosecuting Lieutenant 
Demons. 

For this purpose, ii will in the first place examine the value of the 
arguments advanced by the French CicHernment. without however 
omitting to take ii\io account other possible aspects of the problem, 
which might show the existence of a restrictive rule applicable in 
this case. 

The arguments adxanced by the f'rench Cunernmeni . . . are . . . 
the three following: 

(1) International law' does not allow' a State to lake proceedings 
w'ith regard to olVcnccs committed by foreigners abroad, simply by 
reason nationality of the victim: and such is the situation in the 
present case because the t)irence must be regarded as having been 
committed (>n board the French vessel. 

(2) International law recognises the exclusive juiisdictimi i>f the 
State whose flag is How n as regards everv thing which occurs on board 
a .ship on the high seas. 

(3) Lastly, this principle is especially applicable in a collision ca.se. 


As regards the first argument, the Ciuiri feels obliged in the first 
place to recall that its examination is strictly confined to the specific 
situation in the present case, for it i^ only in regard to tiiis situation 
that its decision is a^ked for. 

As has already been ob.scrvcd, the characteristic features of the 
situation of fact are as follows: there h;is been a collision on the high 
seas between two vosels Hying dilferent Hags, on one tH' w hich was one 
of the persons alleged to be guilty of the olfence, whilst the victims were 
on board the other. 

This being so, the Court does not think it necessary to consider the 
contention that a State cannot punish ollcnces committed abroad by a 
foreigner simply by rea.son of the nationality of the victim. For this 
contention only relates to the case where the nationality t)f the victim 
is the onlv criterion on which the criminal jurisdiction of the Stale is 
based. Fven if that argument were correct generally speaking - and in 
regard to this the Court rc.scrvcs its opinion—it could only be used in 
the present case if international law forbade 'I’urkey to take into 
consideration the fact that the offence produced its effects on the 
Turkish vessel and consequently in a place assimilated to 'furkish 
territory in which the application of Turkish criminal law cannot be 
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challenged, even in regard to offences committed there by foreigners. 
But no such rule of international law exists. No argument has come 
to the knowledge of the Court from which it could be deduced that 
States recognise themselves to be under an obligation towards each 
other only to have regard to the place where the author of the offence 
happens to be at the time of the offence. On the contrary, it is certain 
that the courts of many countries, even of countries which have given 
their criminal legislation a strictly territorial character, interpret 
criminal law in the sense that offences, the authors of which at the 
moment of commission arc in the territory of another State, are never¬ 
theless to be regarded as having been committed in the national 
territory, if one of the constituent elements of the offence, and more 
especially its clfects, have taken place there. French courts have, in 
regard to a variety of situations, given decisions sanctioning this way 
of interpreting the territorial principle. Again, the Court does not 
know any cases in which governments have protested against the 
fact that the criminal law of some country contained a rule to this 
effect or that the courts of a country construed their criminal law in 
this sense. Consequently, once it is admitted that the effects of the 
offence were produced on the I'urkish vessel, it becomes impossible 
to hold that there is a rule of international law which prohibits Turkey 
from prosecuting Lieutenant Demons because of the fact that the 
autht)r of the offence was on board the French ship. wSince, as has 
already been observed, the special agreement does not deal with the 
provision of 'I’urkish law under which the prosecution was instituted, 
but only with the question whether the prosecution should be regarded 
as contrary to the principles i>f internaiional law, there is no reason 
preventing the Court from confining itself to observing that, in this 
case, a prosecutii)n may also be justified from the point of view of the 
so-called territorial principle. 

Nevertheless, even if the Court had to consider whether Article 6 
of the Turkish Penal Code was compatible with inlernational law, and 
if it held that the nationality of the victim did not in all circumstances 
constitute a sufficient basis for the exercise of criminal jurisdiction 
by the Slate of w'hich the victim was a national, the Court would arrive 
at the same conclusion Un the reasons just set out. For even w'ere 
Article 6 to be held incompatible with the principles of inlernational 
law, since the prosecution might have been based on another provision 
of Turkish law which w'ould not have been contrary to any principle 
of international law, it follow’s that it would be impossible to deduce 
from the mere fact that Article 6 was not in conformity with those 
principles, that the prosecution itself was contrary to them. The fact 
that the judicial authorities may have committed an error in their 
choice of the legal provision applicable to the particular case and 
compatible with international law only concerns municipal law and 
can only affect international law in so far as a treaty provision enters 
into account, or the possibility of a denial of justice arises. 
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It has been sought to argue that the offence of manslaughter cannot 
be localised at the spot where the mortal effect is felt; for the effect 
is not intentional and it cannot be said that there is, in the mind of 
the delinquent, any culpable intent directed towards the territory where 
the mortal effect is produced. In reply to this argument it might be 
observed that the effect is a factor of outstanding importance in 
offences such as manslaughter, which are punished precisely in con¬ 
sideration of their effects rather than of the subjective intention of the 
delinquent. But the Court does not feel called upon to consider this 
question, which is one of interpretation of Turkish criminal law. It 
will suflice to observe that no argument has been put forward and 
nothing has been found from which it would follow that international 
law has established a rule imposing on Stales this reading of the 
conception of the offence manslaughter. 


The second argument put forward by the French Government is 
the principle that the State whose flag is flown has exclusive jurisdiction 
over everything which occurs on board a merchant ship on the 
high seas. 

It is certainly true that apart from special cases which are defined 
by international law'-- vessels on the high .seas are subject to no 
authority except that of the State whose flag they fly. In virtue of 
the principle of the freedom of the seas, that is to say, the absence 
of any territorial sovereignty upon the high seas, no Slate may exercise 
any kind of jurisdiction over foreign vessels upon them. Thus, if a 
w'ar vessel, happening to be at the spot where a collision occurs 
between a vessel flying its flag and a foreign \cssel, were to send on 
board the latter an officer to make investigati(Mis or to take evidence, 
such an act would undoubtedly he contrary to international law'. 

But it by no means follows that a State can never in its ow’n territory 
exercise jurisdiction over acts which have occurred on board a foreign 
ship on the high .seas. A corollary of the principle of the freedom of 
the seas is that a ship on the high seas is assimilated to the territory 
of the State the flag of which it flies, for, just as in its own territory, 
that State exerci.ses its authority upon it, and no other Stale may do 
so. All that can he said is that by virtue of the principle of the freedom 
of the seas, a ship is placed in the same po.sition as national territory; 
but there is nothing to support the claim according to which the rights 
of the State under whose flag the ve.ssel sails may go farther than the 
rights which it exercises within its territory properly so called. It 
follows that what occurs on board a vessel upon the high seas must be 
regarded as if it occurred on the territory of the State whose flag 
the ship flies. If. therefore, a guilty act committed on the high seas 
produces its effects on a vessel flying another flag or in foreign 
territory, the same principles must be applied as if the territories of 
two different States were concerned, and the conclusion must therefore 
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be drawn that there is no rule of international law prohibiting the 
State to which the ship on which the clTecls of the olTence have taken 
place belongs, from regarding the offence as having been committed in 
its territory and prosecuting, accordingly, the delincjuenl. 

This conclusion could only be overcome if it were shown that there 
was a rule of customary international law which, going further than 
the principle stated above, established the exclusive jurisdiction of the 
State whose flag was flown. The French Government has endeavoured 
to prove the existence of such a rule, having recourse for this purpose 
to the teachings of publicists, to decisions of municipal and inter¬ 
national tribunals, and especially to conventions which, whilst 
creating exceptions to the principle of the freedom of the seas by 
permitting the war and police vessels of a State to exercise a more or 
less extensive control over the merchant vessels of another State, 
reserve jurisdiction to the courts of the country whose flag is flown 
by the vessel proceeded against. 

In the Court's opinion the existence of such a rule has not been 
conclusively proved. 

In the first place, as regards teachings of publicists, and apart 
from the question as to what their value may be from the point of 
view' of establishing the existence of a rule of customary law, it is no 
doubt true that all or nearly all writers teach that ships on the high 
seas are subject exclusively to the jurisdiction of the State whose flag 
they fly. But the important point is the significance attached by them 
to this principle; now' it does not appear that in general, writers bestow 
upon this principle a scope differing from or wider than that explained 
above and w'hich is equivalent to saying that the jurisdiction of a Stale 
over vessels on the high seas is the same in extent as its jurisdiction 
in its own territory. On the other hand, there is no lack of w'riters 
who, upon a close study of the special question whether a Stale can 
prosecute for offences committed on board a foreign ship on the high 
seas, definitely come to the conclusion that such offences must be 
regarded as if they had been committed in the territory of the Slate 
whose flag the .ship flies, and that consequently the general rules of 
each legal system in regard to offences committed abroad are 
applicable. 

In regard to precedents, it should first be observed that, 
leaving aside the collision cases . . none of them relates to 
offences affecting two ships flying the flags of different countries, and 
consequently they are not of much importance in the case before the 
Court. . . . 

On the other hand, there is no lack of cases in which a wState has 
claimed a right to prosecute for an olfence, committed on board a 
foreign vessel, which it regarded as punishable under its legislation.. .. 

The cases in which the exclusive jurisdiction of the Stale whose 
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Hag was flown has been recognised Wi)uld seem rather to have been 
cases in which the foreign State was interested only by reason of the 
nationality of the victim, and in which, according to the legislation of 
that State itself or the practice of its courts, that ground was not 
regarded as siillicient to authorise prosecution for an otfence com¬ 
mitted abroad by a foreigner. 

Finall>, as regards conventions expressly reserving jurisdiction 
exclusively to the Slate whose flag is llown, it is not absolutely certain 
that this stipulation is to be regarded as expressing a general principle 
of law rather than as corresponding to the extraordinar) jurisdiction 
which these conventions confer on the state-owned ships of a particular 
country in respect of ships of another country on the high seas. Apart 
from that, it Nhould be observed that these conventions relate to 
matters of a particular kind, closely connected with the policing of 
the seas, such as the sla\ e trade, damage to submarine cables, lishei ies, 
etc., and not to cv^nmon-law offences. Above all it should be pointed 
out that the olfences contemplated by the conventions in question 
only concern a single ship; it is impi>ssiblc therefore to make any 
deduction from them in regard to matters which concern two ships 
and consequently the jurisdiction of two dili’erent States. 

The Court therefore has arrived at the conclusion that the second 
argument put forward by the French Government does not, any more 
than the first, establish the existence of a rule of international law 
prohibiting rurkey fnun prosecuting Lieutenant Demons. 


It only remains to examine the third argument advanced by the 
French Government and to ascertain whether a rule specially applying 
to collision cases has grown up, according to which criminal proceed¬ 
ings regarding such cases come exclusively within the jurisdiction of 
the State whose flag is down. 

In this connection the Agent of the French Governmcnl has drawn 
the Court's attention to the fact that questions of jurisdiction in 
collision cases, which frequently arise before civil courts, arc but 
rarely encountered in the practice of criminal courts. He deduces 
from this that, in practice, prosecutions only occur before the courts 
of the State whose flag is flown and that that circumstance is proof of 
a tacit consent on the part of Slates and, consequently, shows positive 
international law in collision cases. 

In the Court’s opinion, this conclu.sion is not warranted. Even if 
the rarity of the judicial decisions to be found among the reported 
cases were sufficient to prove in point of fact tlie circumstance alleged 
by the Agent for the French Government it would merely show that 
States had often, in practice, abstained from instituting criminal pro¬ 
ceedings, and not that they recognised themselves as being obliged 
to do so; for only if such abstention were based on their being conscious 
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of having a duty to abstain would it be possible to speak of an inter¬ 
national custom. The alleged fact does not allow one to infer that 
States have been conscious of having such a duty; on the other hand, 
. . . there arc other circumstances calculated to show that the contrary 
is true. 

So far as the Court is aware there are no decisions of international 
tribunals in this matter; but some decisions of municipal courts have 
been cited. Without pausing to consider the value to be attributed to 
the judgments of municipal courts in connection with the establishment 
of the existence of a rule of international law, it will sulTice to observe 
that the decisions quoted sometimes support one view and sometimes 
the other... . 

As municipal jurisprudence is thus divided, it is hardly pt^ssihlc 
to see in it an indication of the existence of the restrictive rule (.)f 
international law which alone could serve as a basis for the contention 
of the French Govcrnmenl. 

On the other hand, the C'ourt feels called upon to lay stress upon 
the fact that it does not appear that the Stales concerned have 
objected to criminal proceedings in respect of collision cases before 
the courts of a country other than that the flag of which was flown, 
(^r that they have made protests: their conduct docs not appear to 
have diHercd appreciablv from that observed by them in all cases of 
concurrent jurisdiction. I his fact is directly opposed to the existence 
of a tacit consent on the part of States to the exclusive jurisdiction of 
the Stale whose tlag is down, such as the Agent of the French 
Cjovernmenl has thought it possible to deduce from the infrequency 
of questions of jurisdiction before criminal courts. . , . 

Ihe conclusion at which the Court ha.s therefore arrived is that 
there is no rule of international law in regard to collision cases to the 
clfcct that criminal proceedings arc exclusively within the jurisdiction 
of the Slate whose Hag is flown. 

I'his conclusion moreover is easily explained if the manner in 
which the collision brings the jurisdiction of two diii'erenl countries 
into play be considered. 

'[‘he offence for which Lieutenant Demons appears to have been 
prosecuted was an act of negligence or imprudence having its origin 
on hoard the Lotus, whilst its effects made them.selvcs felt on board 
the BozrKouri. 'Lhesc two elements are, legally, entirely inseparable, 
so much .so that their separation renders the offence non-existent. 
Neither the exclusive jurisdiction of either State, nor the limitations 
of the jurisdiction of each to the occurrences which took place on 
the respective ships would appear calculated to satisfy the require¬ 
ments of justice and effectively to protect the interests of the two 
States. It is only natural that each should be able to exercise 
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jurisdiction and to do so in respect of the incident as a whole. It is 
therefore a case of concurrent jurisdiction. . . . 

There is no principle of international law, within the meaning of 
Article 15 of the Convention of Lausanne of July 24, 1923, which 
precludes the institution of the criminal proceedings under considera¬ 
tion. Con.sequently. Turkey, by instituting, in virtue of the discretion 
which international law leaves to every sovereign State, the criminal 
proceedings in question, has not, in the absence of such principles, 
acted in a manner contrary to the principles of international law within 
the meaning of the special agreement. . . . 

V 

Having thus answered the first question submitted by the special 
agreement in the negative, the Court need not consider the second 
question, regarding the pecuniary reparation which might have been 
due to Lieutenant Demons. . . . 

(Dissenting opinions were delivered by Loder, former President. 
Weiss. Vice-President, Lord Finlay, Judges Nyholm and Altamira, 
while Judge Moore dissented only on the connection of the criminal 
proceedings and Article 6 of the Turkish Penal Code.) 
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Queen’s Bench Division 

R* V. Jameson and Others 

[1896] 2 O.B. 425 

The defendants were charged under the Foreign Enlistment Act, 
1870/ with being unlawfully engaged in the preparation of a military 
expedition against a friendly State, the South African Republic, while 
being themselves ‘ within the limits of Her Majesty’s dominions 
The operation in question was the Jameson Raid, 1896. 

The defendants sought to quash the indictment on the ground that 
it did not allege that the Act was in force in that part of the Queen’s 
dominions in which the illegal expedition was prepared. The 
application to quash was refused. 

Judgment 

Per Lord Russell C.J.: 

... I should like to make some observations with regard to the 
rules of construction applicable to statutes such as this. It may be 
.said generally that the area within which a statute is to operate, and 
the persons against whom it is to operate, are to be gathered from the 
language and purview of the particular statute. . . . Whether it be 
confined in its operation to the United Kingdom, or whether, as is the 
case here, it be applied to the whole of the Queen’s dominions, it will 
be taken to apply to all the persons in the United Kingdom or in the 
Queen’s dominions, as the case may be, including foreigners who 
during their residence there owe temporary allegiance to Her Majesty. 
And, according to its context, it may be taken to apply to the Queen’s 
subjects everywhere, whether within the Queen’s dominions or 
without. ... If any construction otherwise be possible, an Act will 
not be construed as applying to foreigners in respect to acts done by 
them outside the dominions of the sovereign power enacting. That is 
a rule ba.sed on international law by which one sovereign power is 
bound to respect the subjects and the rights of all other sovereign 
powers outside its own territory. Now apply those considerations 
to the present case. Section 2 provides that ‘ This Act shall extend 
to the dominions of Her Majesty’. Therefore the preparations 
mentioned in section II, under which this indictment is framed, are 
preparations made either by subjects of the Queen or by foreigners 
in any part of the Queen’s dominions. And it also seems clear that 
the provisions of that section were intended to apply to the subjects 

‘33 & 34 Viet., c. 90. Section 11, ‘If any person within the limits of Her 
Majesty's dominions, and without the licence of Her Majesty, prepares or 
fits out any naval or military expedition to proceed against the dominions 
of any friendly foreign State, . . Section 2, ‘ This Act shall extend to all 
the dominions of Her Maje.sty.' 
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of the Queen wherever they might be, for we must consider the mischief 
that was aimed at by the Act. I think the objections raised . . . were 
based on a construction of the statute, botli as to the area of its 
operation and as to the class of persons to whom it applied, with 
which I cannot agree. It is no doubt clear that in order to bring a 
case within section 11 there must have been a preparation in the 
Queen's dominions: but I think that, W'hcn you have got that fact 
established, there may be an assistance in such preparation, or an 
employment of the kind mentioned in the section, outside the Queen's 
dominions, which will amount to an offence against the Act, if the 
person rendering such assistance or accepting such employment he a 
subject of Her Majesty. But then it was argued that these cmints 
contain no averment that the defendants are British sulrecls. In my 
judgment that averment is not necessary. . . . 
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7'lU KfN(^ IN PaKI lAMI N'1 

The Trial of Farl Russell 

[1901] A.C. 446 

In 1890, Earl Russell was married in England. On April 14. 1900, he 
obtained an order for divorce from his wife fn>m a court in the Slate 
of Nevada, and on the E)llowing day went through a form of marriage 
with another woman in that Slate. Lady Russell petitioned for divorce 
on the ground of Earl Russell's bigamous adultery. A decree ni\i was 
pronounced, and on June 17, 1901, Liiri Russell was arrested and 
charged with bigamy. The trial was heard before his Peers. All the 
Law' Lords and a number of Judges w’crc present. 

The charge was laid under the Olfences Against the Person Act, 
1861,' s. 57: ‘ W}n)soe\er being married shall marry any other person 
during the life of the former husband or wife, whether the second 
marriage shall have taken place in England or Ireland or elsewhere, 
shall be guilty of a fckmy.’ Counsel for Earl Russell submitted that, 
in the absence of express words, the .section (Mdy referred to the King's 
dominions, and ‘elsewhere' merely meanl ‘ elsew'here ' within those 
dominions. 

I-arl Russell finally pleaded guilty. 

Judgment 

Lhc Lord High Steward fl-ord Halsbury L.C.): 

My Lords, we have the advantage of having His Majesty's judges 
here. I have been myself of opinion for some lime that the matter . . . 
' 24 & 25 Viet., c. 100. 
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was really too plain for argument. The statute is plain in its ordinary 
signification, and the only ground upon which the learned counsel 
can suggest that we should not give it its ordinary signification is 
apparently because of the use of certain words" in other statutes 
enacted under other circumstances in relation to other crimes. My 
Lords, I thought it right to ask His Majesty's judges whether there is 
anything in the argument suggested which should call for the Atumicy- 
Ciencral to reply; and they are unanimously of opinion that there is 
not, and that it is not necessary to hear the Attorney-Cieneral. 

(Farl Russell then pleaded guilty and was sentenced to three 
months’ imprisonment.) 
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Cni Ri (H- AppFAL 
Luther \’. Sa^or 
[1921] 3 K.B. 532 (sec above, 34) 
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PROnAH , DIVORCI; and Admirai I V 

The Jupiter (No, 3) 

fl927] P. 122 

In 1924 an Lnglish company, on behalf of the Union of Soviet 
Socialist Republics (U.S.S.R.), purported to sell the Jupiter, then lying 
at Dartmouth, to an Italian company. 4'he vessel had originally 
belonged to a Russian company, and the l.S.S.R. alleged that under 
nationalisation decrees of January, 19IS, and March, 1919, all Russian 
merchant vessels had bcciuiie Stale property and that the company- 
had ceased to exist. 

In April, 1919, the vessel left Odessa in the Ukraine, where the 
company had been registered, and business was carried on at Marseilles 
under the French equivalent of the Russian name. In 1920-21 an 
administrator of the Jupiter and other vessels was appointed by a 
French tribunal, and in March, 1924, the master, who had been in the 
service of the Russian company for a long lime, handed the vessel to 
the London representatives of the U.S.S.R. This action w'as brought 
in the French name of the company and in the name of the 
administrator claiming possession of the ship. An aflidavit was filed 

"Thus Sections 4 and 9 of the Offences Against the lAyson Act talk of 
murder being committed ‘ whether w'ithin the Queen s dominions or without , 
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on behalf of the U.S.S.R. stating that at the time of the sale to the 
defendants the Jupiter was in the possession of the U.S.S.R. 

The Court found that the administrator was entitled to a judgment 
for possession. 


Judgment 

/VrHill J.: 

. . . Lepine was appointed master (T the Jupiter by persons carry- 
ing on business in b>ance under the style of Ropit or its French 
equivalent, and until March, N24, he was paid by, and acted under 
the orders of, those persons, or of persons in France appointed under 
the F'rench decrees. ... He was not appointed by the Petrograd oflice 
of Ropit, or by an\ one having the authority of the Petrograd company, 
if the Petrograd company still existed in 1920. nor was his appointment 
ever ratified and adopted by the Petrograd company, . . . Until the 
U.S.S.R. took possession in March, 1924, Lepine was in no sense the 
servant of the U.S.S.R. . . . Captain Lepine never was in possession of 
the Jupiier nor had he at any time the right to possession. He w'as a 
custodian merely. Ihe person for whom he was custodian was in 
actual possession. , . . 

(Hill J, then traced the history of the decrees of the French court 
and pointed out that only the first, that of September 3, 1920, applied 
to the Jupiter when it was actually within the French juiisdiction: the 
others w'ere promulgated after the vessel had left French waters never 
to return.) 

What is the cDect of the decrees as to the possession of the 
Jupiter! ... 1 hold that the decree September 3, 1920, gave to 
Maitrc Pelen the right to possession of the Jupiter, and that this was 
a possession on his own account and not as agent for the Petrograd 
company or anvone else. It was a possession under the Court. The 
administrator was appointed by the Court, could only be discharged 
by the Court, rendered accounts to the Court, and was answ'erable 
to the Court for his administration. Flis possession was none the less 
his own possession, because it was for the purpose of preserving the 
ship for the true owners. ... If I must give effect to the decree of 
September 3, 1920, 1 think J nmst equally give edecl to the later 
decrees so far as they merely substitute one person for another as 
administrator. It seems to me that the jurisdiction of the FTench 
Court to make such substitution does not depend on whether the 
Jupiter W'as or was not in France at the time they were made. ... It 
follow's that the custody of Captain Lepine w'as for Monsieur Bourgeois 
(who had succeeded Maitre Pelen as administrator). Captain Lepine 
was under the orders of and paid by the administrator for the time 
being, and was custodian of the ship for him. . . . 

The result of these considerations is that in March. 1924, when 
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Ldpine allowed the U.S.S.R. to lake possession of the ship, M. 
Bourgeois was in actual possession and had the right to possession. 
Prima facie the act of Lepine was wrongful. Primci facie M. Bourgeois, 
who had possession in fact and law, was wrongfully deprived of 
possession in fact. Prima facie M. Bourgeois is entitled to recover 
possession. His right does not depend merely upon a right to sue 
given by the French decrees. It depends upon possession, and right to 
possession, in F£ngland, and wrongful dispossession in England, and 
the ship is under the arrest of this Court. ... If M. Bourgeois had 
possession, and the right to possession, here, and was dispossessed 
here, there can be no cjuestion as to his right to sue here, .ludgnienl 
must be pronounced in his favour, unless the (Italian company) can 
show that the U.S.S.R., who sold the ship to them, had a superior 
title.. . . The defendants’ case is that before March, 1^24, the Petrograd 
company had ceased to exist, and that all its property, including 
the Jupiter, had passed to the U.S.S.R. 

. . . An affidavit by M. Christian Rak<wsky was put in. He stated 
that he was Charge d’Affaires for the U.S.S.R., and that at the time 
of the sale to the defendants the U.S.S.R. was in possession of the 
Jupiter and was the owner, and entitled to the ownership, of such 
vessel. (It was contended) that the statement by the representative 
of the U.S.S.R. is conclusive as to the facts stated and must be accepted 
by this Court. . . . What authority is there for the propositiem that in 
the Courts of this country the declaration of a foreign sovereign is 
conclusive evidence that personal propertv in this country was or is 
the property of the foreign sovereign? I believe that that propc^sition 
holds good only in the case where the jurisdiction of the Court, or 
other jurisdiction of the Crown, is sought to be enforced against 
propertv, and in such cases is limited to the declaration that the 
property is the properly of the foreign .sovereign. It is invedved in 
the principle that a Fneign sovereign and his property are immune 
from the juri.sdiction of the Crown, unless the h^reign sovereign chooses 
to submit to it. . . . But where juri.sdiction is invited over property 
in this country as, for instance, by a writ iti rent, the declaration of the 
foreign .sovereign that the properly is his must be accepted, for to 
investigate the truth of that declaration would be to determine the 
very question of jurisdiction which is in is.suc, and to exercise jurisdic¬ 
tion over the foreign sovereign, which the Court cannot do against the 
will of such sovereign. . . . 

. . . The question whether the properly or the person alleged to 
be subject to (an) act of State was within the territory of the sovereign 
whose act is in question, is a mailer of fact to be proved by evidence. 

. . . It seems to me that the evidence of the representative of the 
sovereign carries no more weight than that of any other competent 
witness. . , . 

I must consider the evidence to see whether the Jupiter became the 


13 
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property of the U.S.S^R. or of any one of the Republics which together 
form the Union. The two which are material are the Russian Socialist 
Federative Soviet Republic (R.S.F.S.R.) and the Ukrainian Socialist 
Soviet Republic (Ukrainian S.S.R.). . , . 

. . . The Jupiter was at Odessa. ... It is vital to remember that 
from March. 1918, to April 9, 1919, though the Jupiter was at Odessa, 
yet Odessa was not territorially within the sovereignty of either the 
R.S.F.S.R. or the Ukrainian S.S.R.—which indeed had not come into 
existence, or of any persons to whom they can be regarded as suc¬ 
cessors in title, nor within the sovereignty of any persons who were 
of Bolshevik principles, or minded to confiscate private property. 
Whoever the persons were who seized the ships beft>re March, 1918, 
they exercised no sort of political power in Odessa during the occupa¬ 
tion of the Austrians and the French . . .; and before the French left, 
the Jupiter had already left Odessa, and was never thereafter within 
the territory of either the R.S.F.S.R. or the Ukrainian S.S.R. . . . 

. . . The decrees for nationalising shipping companies which have 
been put in evidence . . . did not in themselves dissolve the Petrograd 
company, but merely at most provided for its liquidation. ... If the 
decrees only provided for the liquidation of the company, they equally 
only provided for the transfer of the property upon the completion 
or in the course of the liquidation. . . . 

As to the question . . . whether the decrees transferred the property 
wherever situated, it was not suggested that ships were to be governed 
by any principles other than those applicable to other chattels. If 
the Jupiter was not within the territory of the R.S.F.S.R., I do not see 
how the mere passing of a decree could transfer the property. . . . 

(Hill J. examined Russian circulars concerning property.) These 
circulars show that the R.S.F.S.R. recognises and enforces the general 
principle that the passing of chattels is governed by the law of the 
place where they arc locally situate, and in particular recognises that 
the nationalising decrees do not operate upon property outside the 
territory of the R.S.F.S.R. 

... I find . . . that it is not proved that the Jupiter ewer w as within 
the territory of the R.S.F.S.R. 

. . . TTie view that the decrees could not transfer property which 
was not in the territory of the R.S.F.S.R. applies equally whether the 
liquidation w^as completed or not. Moreover, at the date of com¬ 
pletion, if completion ever took place, the Jupiter certainly was not in 
the territory of the R.S.F.S.R,, even supposing that Odessa was in such 
territory from November, 1917. to March, 1918, The liquidation is 
said to have been completed in December, 1918, at a time when 
Odessa, where the Jupiter lay, was in the occupation of the French. 
... I am not able to find affirmatively that the liquidation was com- 
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pleled before the Jupiter left Odessa in April, 1919. (Supposing) 
it were proved that the liquidation was completed in December, 1918. 
The Jupiter was at that time not within the territory of the R.S.F.S.R. 
. . . and the result of a completed liquidation might be that the Ropit 
ships became bona vacantia, and the property of the first occupants, 
who were the persons who brought them to France. . . . 

. . . Can Odessa be regarded as having at any material time been 
within the territorial sovereignty of the R.S.F.S.R.? In March, 1924, 
and today, Odessa is within the tcrritcuy not of the R.S.F.S.R. but of 
the Ukrainian S.S.R. It has been within the territory of the Ukrainian 
S.S.R. ever since that Republic came into existence as a sovereign 
State. (Hill J, then traced the early development of the U.S.S.R. until 
its formal creation in 1923.) It thus appears that the sovereignty of 
the Ukrainian S.S.R. and that of the R.S.F.S.R. arc quite distinct— 
though for certain purposes the two Republics act together and that 
from April, 1919, the only sovereign of Odessa has been the Ukrainian 
S.S.R. During the French occupation and the Austrian occupation, 
whoever was the senereign, it was not the Ukrainian S.S.R.- -which had 
not come into existence iK^r the R.S.F.S.R., nor any form of Soviet 
authority; during that period there cannot have been any persons 
exercising political authority to w'hom the Ukrainian S.S.R. must be 
treated as successors—still Ic.ss any to whom the R.S.F.S.R. must be 
treated as successors. 

... I think the proper inference from the evidence is that the 
Soviet or Bolshevik party in Odessa were masters of the town and 
port from November, 1917, till the arrival of the Austrians in 1918. 
It is, how'cver, a long step from that fact to saying that that party 
was exercising the sovereignty of the R.S.F.S.R., whose seat of govern¬ 
ment w'as in Petrograd or Moscow. The e\iclence altogether fails to 
.satisfy me that I ought to take that step. 

The conclusion to which I am inclined to arri\ e is that the persons 
who seized the ships in Odessa were acting on their own account and 
independently of any sovereign, or as exercising sovereignly on their 
own account, imitating, it may be, the proceedings of the revolutionary 
Government in Petrograd, but not acting in obedience to it as if they 
were members of the political societv ultimately designated as the 
R.S.F.S.R. ... 

Taking the evidence as a whole, ... I am quite unable to find 
that Odessa was at any time within the territory of the R.S.F.S.R. or 
of the revolutionary Government of Northern Russia which afterwards 
took definite form as the R.S.F.S.R, 

. . . The persons who seized the ships . . . either seized them as 
robbers or seized them as an independent sovereign and made them 
the property of that sovereign. But their sovereignty, if sovereignty 
it was, came to an end in March, 1918, and was never revived. And 
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how can I regard the Ukrainian S.S.R. as tlieir successors? There 
was a complete break. No doubt, if a Government originates in 
revolution and is then established as a Government, and is then 
rec(^gnised by this country, the recognition is retroactive and recognises 
the acts of the Government from its beginning.’ But that supposes a 
continuity in the goxcrnmental activities of the persons so recognised. 
What was the beginning of the governmental activities of the Llkrainian 
S.S.R.? Certainly there were none in Odessa until after the Jupiter 
had left Odessa. J can see less reason for saying that a seizure by the 
Soviets in Odessa resulted in the propertv in the ships being in the 
Ukrainian S.S.R. than for saying that the retaking of the ships by 
the persons who controlled them during the occiipatiim of the 
Austrians and the French, and ultimately reiiKncd them to F'rance. 
vested the properly in ihc'se persons. 

In my judgment the defendants liavc iu>l shown that the proper!) 
in the Jupiter ever was in the LLS.S.R. of an\ of the Republics 
forming the U.S.S.R. . . . The defendants have not di.scharged the 
burden which rested upon them. . . . 

Court of Appeal 

[UP?] P. 250. 

Appeal dismissed, Bankes, Atkin and Lawrence 1...J.L accepting 
Hill J.'s judgment. 
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In re Visscr : 

H.M. The Queen of Holland Drukker 

[1928] Ch. 877 

The Oueen of Holland sued as a creditor of Visser, a Dutch subject, 
domiciled in Holland, who had died at Amsterdam in 1926. The 
Queen claimed that by the law of Holland she was entitled to suc¬ 
cession duty, and that by the Dutch Succession Act, 1859, the suc¬ 
cession duty constituted a debt to the plaintifr, with priority over all 
other debts not secured by pledge or mortgage. 7’hc question raised 
by the defendants was whether the English Courts would recognise 
and enforce a claim in Enghind by a foreign State against the subject 
of that foreign State in respect of revenue due from a foreign subject. 

The Court dismissed the action. 

^ /.Nt/ur V. [1921], 3 K.B. 532, 543, 549. see above. No. 34. 
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Judgment 

Per Tomlin J.; 

... It seems to be plain that for somewhere about 200 years, since 
the time of Lord Hardwicke, the judges have had present to their 
minds the notion, and have repeatedly said that the Courts of 
this country do not take notice of the revenue laws of foreign 
States. . . . 

... (It is argued) that there never has been an actual decision in 
this country—at any rate except one decided comparatively recently 
in 1909- in support of that proposition, that what has been said has 
been mere obiter, and therefore ought now, today, for the first time, 
to be disregarded. (T he) contention is that whatever may be said as 
to there being no authority, no actual decision, in support of the 
proposition, there is certainly no actual decision w'hich definitely 
establishes the contrary. Of course the absence of authority for what, 
on the one side, is called an elementary pre^position, may indicate 
that the proposition is not w'ell founded in principle, but it also may 
merely indicate that it is so well recognised that it has never been 
put to the lest. A number of cases have been cited, and 1 agree . . . 
that it is very difficult to say of any of them that it is a direct decision 
with the exception of one. . . . The .same view of the matter seems to 
have been taken in America, . . . and there is no case which supports 
the view that the revenue laws of a foreign country will be enforced 
here. . . , 

fhere remains the one case of Municipal Council of Sydney v. 
Biili' before Grantham J. 1 think it is plain that if the plaintitl had 
been a foreign wState instead of a foreign municipality, it would be 
impossible to say that it was not a direct decision in point. I do not 
see myself that any distinction, or valid distinctivm, could be draw'n 
between a plaintiff sovereign Stale--a foreign sovereign State- 
and a plaintilT foreign municipality, seeking in the one case to 
recover Stale taxes, and hi the other seeking to recover the local 
municipal taxes or rates : they seem to me to be in pari materia, and 
sitting here and being bound by the ordinary rule to follow decisions of 
co-ordinate jurisdiction, I should feel myself hound to treat the case 
of Municipal (Council of Sydney v. Bull as one which it was my duty 
to follow. . . . That is apart from my own opinion. My own opinion 
is that there is a well-recognised rule, which has been enforced for at 
least 200 years or thereabouts, under w'hich these Courts will not 
collect the taxes of foreign States for the benefit of the sovereigns of 
those foreign States: and this is one of those actions which these Courts 
will not entertain. That being so, . . . the statement of claim must 
therefore be struck out and the action dismissed. . . . 


[1909]. 1 K.B. 7. 
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C ()i R7 oi’ Appeal 

Foster r. Driscoll and Others 

[1929] I K.B. 470 

Five persons resident in London entered into an agreement to 
obtain a steamship which they intended loading with cases of whisky 
to be conveyed across the Atlantic to be sold in the United States, 
if that were possible, or, if not, in Canada or on the high seas suflicicntly 
near to the United Slates to facilitate a sale in that territory in 
violation of the laws of the United Stales. Delay ha\ing occurred 
in obtaining a vessel to take delivery of the whisky, the liquor was 
pledged and the plaintifT brought an action claiming rescission of the 
agreement. 1 wo other actions between members of the group w^ere 
heard at the same lime. 

The judge in the Court of lirsi instance construed the agreement 
without considering the question of its legality and gave judgment 
accordingly. 1’he Court of Appeal, by a majority, considered the 
agreement void as against public policy. 


Judgnieni 

Per Lawrence L.J.: 

... It is, ill my judgment, plainly established by the evidence that 
by the laws of the United Stales the importation into that country of 
alcohol for beverage purposes is prohibited and made a criminal 
olfence, and that the Parlies w'ilh knowledge of these laws embarked 
upon their adventure with the objective of making a \cry large profit 
by importing ov by instigating or aiding and abctiing others to import 
a considerable quantity of whisk\ into the United Slates in \iolalion 
of the laws in force in that country. 

... On principle 1 am clearly of opinion that a partnership formed 
for the main purpose of deriving profit from the commission of a 
criminal olTence in a foreign and friendly country is illegal, even 
although the Parties have not succeeded in carrying out their 
enterprise, and no such criminal olfence has in fact been committed; 
and none the less so because the Parties may have contemplated that 
if they could not successfully arrange to commit the olfence themselves 
they would instigate or aid and abet some other person to commit it. 
The ground upon which I rest my judgment that such a partnership 
is illegal is that its recognition by our Courts w^ould furnish a just 
cause for complaint by the United States Government against our 
Government - of which the Parties are subjects, and would be contrary 
to our obligation of international comity as now understood and 
recognised, and therefore would offend against our notions of public 
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morality. The learned judge seems to have had no doubt that the 
adventure would have been illegal, and that it would have been his 
duty to refuse to entertain any claim arising out of or in respect of 
the partnership agreement, except for the fact that in his opinion the 
transaction was very obscure and that the Parties who had given 
evidence appeared uncertain as to what exactly they were intending 
to do. . . . 


. . . The obscurity and uncertainty to which the learned judge 
refers do not go to the root of the illegality, but only have reference 
to the methods by which the object of the partnership should be 
achieved. . . . 


Per Sankey L.J.: 

. . . I'hc law prohibiting the importation of whisky into the United 
States is not a mere revenue law. ... 1 have come to the conclusion 
that the Courts of this country ought not to entertain actions of this 
character, that the whole adventure was illegal, and that all the actions 
in the Court below should have been dismissed. 

. . . The American law which it was proposed to infringe in the 
present case was no mere revenue law; it was intended to prevent a 
malum in se rather than a malum prohibitum. ... 1 can find no case 
which compels this Court to hold that it must or ought to entertain a 
dispute upon a contract made between Parties to further an adventure 
to break the laws of a foreign State, which . . . are not mere revenue 
laws. It is true that such a contract has not been made illegal by any 
English statute, nor does it subject persons making siicli a contract to 
the penalties provided, for example, in cases which come under the 
Foreign Enlistment Act,’ but none the less J think that the Courts 
of this country are not bound to entertain such actions in view of the 
obligations of international comity, as now understood. . . . 

... In my view an English contract should and will be held invalid 
on account of illegality if the real object and intention of the Parlies 
necessitates tlicm joining in an endeavour to perform in a foreign and 
friendly country some act which is illegal by the law of such country 
notwithstanding the fact that there may be, in a certain event, alterna¬ 
tive modes or places of performing which permit the contract to be 
performed legally. 

For these reasons I am of opinion that the Court should not 
entertain actions of this character. . . . 

(Scrutton L.J. dissented on the ground that the contract might 
have been legally performed.) 


^ 1870. 3.3 & 34 Viet., c. 90. 
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House of Lords 

Philippson v. Imperial Airways, Ltd. 

[1939] A.C 332 

On March 5, 1935, the appellants deli\ered to the respondents a 
consignment of gold for carriage from Croydon to Brussels by air. 
The gold was stolen during the night, and the appellants claimed for 
its value. 

The air consignment note was issued by the respondents and was 
expressed to be in the form of the International Air 'FraH'ic Association. 
On the back of the note the 'Conditions of Carriage’ were printed, 
and the first of these stated that ‘ tlie general conditions of carriage of 
goods are applicable to both internal and international carriage 
These general conditn)ns were based on the Warsaw Convention 
relating to International Carriage by Air, 1929,' in so far as concerns 
international carnage within the meaning of the Convention. At the 
time of the loss of the gold. Great Britain had ratified the Convention, 
while Belgium had signed but not ratified it. The air consignment 
note provided that any action for loss or damage by carriage must be 
brought within two years, unless the contract was not within the 
category of ‘ international carriage \ in which case the action must be 
brought within six months of the loss or damage. The instant action 
was commenced less than two years, but more than six months after 
the loss. 

The question in issue was whether the carriage of the gold was 
‘international carriage \ which was defined in the Cieneral Conditions 
of the International Air TralTic .Association as ‘ carriage by air in 
which ... the place of departure and the place of destination . . . are 
situated . . . within the territories of tWi> High Contracting Parties to 
the Convention of Warsaw \ 1 he respondents alleged that since 
Belgium had not ratified the Convention she was not a High 
Contracting Party. 

The Court of first instance and the Court of Appeal held that the 
carriage w'as not international. This decision was reversed by the 
House of Lords. 


Judgment 

Per Lord Atkin: 

. . . The contest is reduced to the single question whether this 
carriage fell within the special categories of international carriage 
defined by Article 1, paragraph 2, sub-paragraph 2, of the general con- 

^ Carriage by Air Act, 1932, 1st Schedule ill & 23 Geo. 5, c. 36); 5 Hudson, 
International Legislation, p. 100. 
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ditions. . . . International carriage for the purpose of the clause may 
be taken to be carriage between two places within the territory of two 
‘ High Contracting Parties ’ to the Convention of Warsaw; the carriage 
in this case was between two places within England and Belgium. At 
the dale of the carriage England had signed the convention by her 
plenipotentiaries and had ratified it, while Belgium had signed but had 
not, at that time, ratified, as afterw'ards she did. The respondents say 
that until Belgium ratified she w'as not a High Contracting Party. Jo 
ascertain what the contract between the Parties means by High Con¬ 
tracting Parties to the Convention the correct course must in my 
opinion be to look at the Convention itself. The phrase is one of 
diplomatic usage, and its use in these general conditions, based as they 
expressly are on the Convention, must, 1 think, depend upcm the 
meaning in the Convention. This is made clearer by the fact that the 
definition of international carriage in Article 1, paragraph 2, sub- 
paragraph 2, of the general conditions repeats \erbalim the language 
of Article 1, paragraph 2, of the Convention. . . . 

When c>nc turns to the Convention one finds that in more than 
one Article it is made plain that the term ‘ High C'ontracting Parlies ’ 
means or more accurately includes all the signatories: 'Article 36. 
The Convention is drawn up in French in a single copy w'hich shall 
remain deposited in the archives of the Ministry for Foreign Affairs 
of F\)land and of which one duly certified copy shall be sent by the 
Polish Ciovcrnmcnt to the Government of each of the Fligh Contract¬ 
ing Parties. Article 37.—(1) t his Convention shall be ratified. The 
instruments of ratification shall be deposited in the archives of the 
Ministry for Foreign Affairs for Poland which will notify the deposit 
to the Government of each of the High Contracting Parties. . . . 
Article 40. (I) Any High Contracting Party may at the lime of 

signature, or of deposit of ratification or of accession, declare that the 
acceptance which he gives to this Convention does not apply to all or 
any of his (territory).' 

1 find it impossible to make scn.se of these provisions, except by 
giving High Contracting Parties the meaning of signatories, extending 
it to non-signatories who take advantage of the provisions as to 
accession. It is all the signatories w'ho have a right to a certified copy 
under Article 36, to be given notice of deposit of ratification and the 
date on which the Convention comes into force under Article 37, 
paragraphs 1 and 2. . . . While Article 40 makes that certain, which 
was plain enough before, for it provides for a declaration by ‘ any 
High Contracting Party at the time of signature \ This Article also 
makes plain that a State which accedes is a High Contracting Party, 
for it expressly calls him so. 

If, therefore, there were any doubt as to the meaning of High 
Contracting Party in diplomatic usage, this Convention has provided 
its own dictionary. 1, therefore, am driven to the conclusion that the 
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words in Article 1 of the general conditions have the same meanings 
as they have in Articles 36, 37 ... and 40 of the Convention and mean 
signatories. It is a perfectly correct use of the phrase; the Parties have 
concluded a Convention by their plenipotentiaries, and though they 
are not to be bound by the Convention as a whole until they have 
ratified, yet before ratification they have the rights and duties given to 
them by the Articles above mentioned; and as pointed out by 
Oppenheim/ the two stages by signature and subsequent ratification 
are not to be confused; the consent is always by signature. I think, 
therefore, that international carriage in the Convention is intended to 
be defined as carriage to and from the territory of the signatories 
whether they do or do not eventually become bound to make the 
provisions of the Convention part of their domestic law. 1 his would 
appear to me to be quite a reasonable stipulation to make, i.c., it leads 
to no absurdity which might drive one to some other construction. It 
follows a somewhat close analogy in the Convention ' and Acts 
relating to Carriage of Goods by Sea.‘ The provisions there are not 
limited to carriage of goods to foreign countries which are either 
Parties to the original Convention, or have bound themselves by 
ratification. In the present case international navigation is limited, 
but to the \'ery extensive territories of the signatories, and not t(') the 
territories only of those who have ratified or acceded. 

It was argued that Article 28, which provides that ‘ an action for 
damages must be brought at the option of the plaintilT in the territory 
of one of the High Contracting Parties either before the Court having 
jurisdictiem where the carrier is ordinarily resident or has his principal 
place of business or has an establishment by which the contract has 
been made or before the Court having jurisdiction at the place of 
destination indicates that in that Article at any rate High Contract¬ 
ing Party must mean a Party bound by the Convention. I do not think 
that this Article affords any ground for departing from the meaning of 
the phrase in Articles 36-40. It would be quite a reasonable provision 
for any State ratifying the Convention to enforce in its domestic law; 
especially if, as 1 think, the definition of international traffic is as wide 
as I take it to be. 

Having therefore come to a clear conclusion in my own mind as to 
the meaning of High Contracting Parties to the Convention in the 
Convention itself, I own that I find the greatest difliculty in putting 
a different construction on the words when used in a commercial docu¬ 
ment, the conditions of which arc said to be based on the Convention. 
The business man is referred to that Convention, and, if he looks at 
it at all, which is unlikely, it appears to me that the last thing that he 
would do is to say to himself that ‘ High Contracting Parties to the 

= Vol. 1. 1935, s. 510; ibid,, 1948. 

^Brussels Convention on Carriage of Goods by Sea, 1924, 2 Hudson, Inter¬ 
national Legislation, p. 1344. 

‘Carriage of Goods by Sea Act, 1924, 14 and 15 Geo. 5, c. 22. 
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Convention ’ in his consignment note means something different from 
what it means in the Convention itself, to which he is referred. 

The result is that in my judgment, on the terms of the conditions, 
this carriage fell within the special categories of international carriage 
there defined; that the period of limitation was two years; and that 
the plaintiffs’ claim was brought in time. ... 1 think that this appeal 
should be allowed. 

(Concurring judgments were delivered by Lords Thankerlon and 
Wright, while l.ords Russell of Killowen and Macmillan dissented.) 
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Plr.mani nt CorRi or Arbiiratidn 

The Muscat Dhows Case 

(1905) No. IV 

In 18()2 r ranee and Groat Britain .signed a dcolarativni rceipiMoally 
undertaking to respect the independence of the Sultan of Mu.scatd 
France, acting under its treaty of 1844 " with the Sultan, issued papers 
to certain of his subjects authorising them to lly the hrench llag on 
dhows engaged in the coastwise trade in tlie Indian Ocean, the Red 
Sea and the Persian Gulf, and also employed in the slave trade from 
the cast coast of Africa. After the signature of the General Act of 
BrusseN, 1S9(), for the suppression of the slave trade, Cireal Britain 
alleged that the issue of such aulhorisalions to natives and the 
privileges and immunities claimed by them thereunder alfected the 
jurisdiction of the Sultan over his subjects contrary to the declaration 
of 1862. By a conipro/nis signed in PW the matter was referred to 
the Permanent Court of Arbitration. 

The Tribunal held that France cvmld, before 1892, authorise 
such vessels to fly her Hag, but after that date only those belonging to 
persons who could be considered as French pr(jfc}*(Ks before I86.T 

A ward 

Per the Tribunal: 

. . . Generally speaking, it belongs to every sovereign to decide 
to whom he will accord the right to fly his flag and to prescribe the 

> 57 B.F..S.P. 1866-7, p. 785. 

"35 ]3.r ..S.P. 1846-7, p. 1011 . 

82 B.F.S.P. 1889-90, p, 65 . 
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rules governing such grants. ... the granting of the French flag to 
subjects of His Highness the Sultan of Muscat in itself constitutes no 
attack on the independence of the Sultan; 

Nevertheless, a sovereign may be limited by treaties in the exercise 
of this right, and ... by Article 32 of (the General Act of the Brussels 
Conference, 1890) the faculty of the signatory Powers to grant their 
flag to native vessels has been limited for the purpose of suppressing 
slave trading and in the general interests of humanity, irrespective 
of whether the applicant for the flag may belong to a State signatory 
of this Act or not, and at any rate France is in relation to Great 
Britain bound to grant her flag only under the conditions prescribed 
by this Act: 

In order to attain the above-mentioned purpose, the signatory 
Powers . . . have agreed in Article 32 that the authority to fly the 
flag of one of the signatory Powers shall in future only be granted to 
such native vessels whicli shall satisfy all the three following 
conditions: 

1. Their litters-out or owners must be either subjects of or persons 
protected by the Powers whose flag they claim to fly; 

2. They must furnish proof that they possess real estate situated in 
the district of tlic authority to whom their application is addressed, or 
supply a solvent security as a guarantee for any fines to which they 
may eventually become liable: 

3. Such fitters-out or owners, as well as the captain of the vessel, 
must furnish proof that they enjoy a good reputation, and especially 
that they have never been condemned for acts of slave trade: 

In default of a delinition of the term protege in the General Act 
of the Brussels Conference this term must be understood in the sense 
which corresponds best as well to the elevated aims of the conference 
and its tinal .Act as to the principles of the law of nations, as they 
have been expressed in treaties existing at that time, in internationally 
recogni.sed legislation and in international practice: 

The aim of the said Article 32 is to admit to navigation in the 
seas infested by slave trade only those native vessels which are under 
the strictest surveillance of the signatory Powers, a condition wdiich 
can only be secured if the owmers, litters-out, and crews of such 
vessels are exclusively subjected to the sovereignty and jurisdiction 
of the State under w^hosc flag they are sailing; 

Since the restriction wiiich the term protege underwent in virtue 
of the legislation of the Ottoman Porte of 1863, 1865 and 1869, . . , 
implicitly accepted by the Powers who enjoy the rights of capitulations, 
and since the treaty concluded between France and Morocco in 1863/ 
to which a great number of other Powers have acceded and which 


Rivier, Trait^s, Codes ct Lois de Maroc. vol. 1, 1924, p. 59. 
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received the sanction of the Convention of Madrid, 1880;' the term 
protege embraces in relation to States of capitulations only the follow¬ 
ing classes: first, persons being subjects of a country which is under 
the protectorate of the Power whose protection they claim; secondly, 
individuals corresponding to the classes enumerated in the treaties 
with Morocco of 1863 and 1880 and in the Ottoman law of 1863; 
thirdly, persons who under a special treaty have been recognised as 
protcgtKs like those enumerated by Article 4 of the French-Muscat 
Convention of 1844,'' and, fourthly, those individuals who can estab¬ 
lish that they had been considered and treated as proteges by the 
Powder in question before the year in w'hich the creation of new 
profci^cs was regulated and limited, that is to say, before the year 1863, 
these individuals not having lost the status they had once legitimately 
acquired. 

. . . Although the Powers have c.xpressis verbis resigned the exercise 
of the pretended right to create in unlimited numbers only 

in relalicm to Turkc\ and Morocco, nevertheless the exercise of this 
pretended right has been abandoned also in relation to other 
Oriental Stales, analogy having always been recognised as a means to 
complete the very deticient written regulations of the capitulations 
as far as circumstances are analogous: 

On the other hand, the concession dc facto made by Turkey, that 
the status of proteges be transmitted to the descendants of persons 
who in 1863 had enjoyed the protection of a Christian Power cannot 
be extended by analogy to Muscat, where the circumstances are 
entirely dissimilar, the protci^cs of the Christian Powers in Turkey 
being of race, nationality, and religion dilfcrcni from their Ottoman 
rulers, whilst the inhabitants of Sur and other Muscat people who 
might apply for French flags are in all these respects entirely in the 
same condition as the other subjects of the Sultan of Muscat; 

The dispositions of Article 4 of the French-Muscat treaty of 1844 
apply only to persons who are bona fide in the service of French 
subjects, but not to persons who ask for ship’s papers for the purpose 
of doing any commercial business; 

The fact of having granted before the ratification of the Brussels 
Act on January 2. 1892, authorisations to fly the French flag to native 
vessels not satisfying the conditions prescribed by Article 32 of this 
Act was not in any contradiction with any international obligation of 
France. 

(The Tribunal therefore) decides and pronounces as follows: 

1. Before January 2, 1892, France was entitled to authorise vessels 

71 B.F.S.R, 1879-80, p. 639. 

“‘The subjects of His Highness the Sultan of Muscat who are in the employ 
of French citizens shall enjoy the same protection as the French citizens 
themselves. . . 
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belonging to subjects of . . . the Sultan of Muscat to fly the French 
flag.; 

2. Owners of dhows, who before 1892 have been authorised by 
France to fly the French flag, retain this authorisation as long as 
France renews it to the grantee; 

3. After January 2, 1892, France was not entitled to authorise 
(such) vessels ... to fly the French flag, except on condition that 
their owners or fitters-out had established or should establish that 
they had been considered and treated by France as her proteges 
before . . . 1863. 

The legal situation of vessels flying foreign flags and of the owners 
of such vessels in the territorial waters of an oriental State is deter¬ 
mined by the general principles of jurisdiction, by the capitulations 
or other treaties and by the practice resulting therefrom; 

The terms of the treaty of friendship between France and . . . 
Muscat, 1844, are . . . comprehensive enough to embrace vessels as 
well as other property; 

Although it cannot be denied that by admitting the right of France 
to grant under certain circumstances her flag to native vessels and 
to have these vessels exempted from visitation by the authorities of 
the Sultan or in his name, slave trade is facilitated, because slave 
traders may easily abuse the French flag for the purpose of escaping 
from search, the possibility of this abuse . . . cannot affect the 
decision of this case, which must only rest on juridical grounds; 

According to Article 31-41 of the Brussels Act, the grant of the 
flag to a native vessel is strictly limited to this vessel and its owner 
and therefore not transmissible or transferable to any other person 
or to any other vessel, even if belonging to the same owner: 

Article 4 of the . . . treaty of 1844 grants to those subjects of 
. . . Muscat ‘ who are in the employ of French citizens ’ the same 
protection as to the French themselves, but the owners, masters, and 
crews of dhows authorised to fly the French flag do not belong to that 
class of persons and still less do the members of their families; 

The withdrawal of these persons from the sovereignty, especially 
from the jurisdiction of His Highness the Sultan of Muscat, would 
be in contradiction with the declaration of 1862, by which France 
and Great Britain engaged themselves reciprocally to respect the 
independence of this Prince: 

(The Tribunal further) decides and pronounces as follows: 

1. Dhows of Muscat authorised as aforesaid to fly the French 
flag are entitled in the territorial waters of Muscat to the inviolability 
provided by the French-Muscat treaty of 1844: 
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2. The authorisation to fly the French flag cannot be transmitted 
or transferred to any other person or to any other dhow . . 

3, Subjects of the Sultan of Muscat, who are owners or masters 
of dhows authorised to fly the French flag or who are members of 
the crews of such vessels or who belong to their families, do not enjoy 
in consequences of that fact any right of extraterritoriality, which 
could exempt them from the sovereignty, especially from the juris¬ 
diction, of His Highness the Sultan of Muscat. . . . 


62 

Ci AiMs Comnussion: Uniti-d SrATi:-.s and Mrxico 

Neer Claim 

(1926) Opinions ctf Commissioners. 1927, p. 71 (see below. No. 149) 
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ARlUTRAflON B1 rWlil N I'RANCT AND THF I LviriiD KlNGL>()M 

Chevreau Claim 

(1931) 2 Rcpijris oi International Arbitral Awards, p. 1113 

During the First World War British forces under General Dunster- 
ville, and known as ‘ Dunslcrforce \ were present in Persian territory 
with the consent of the Persian Government. Tlic area was not under 
martial law, and the force was concerned with the altitude of the 
neighbouring Soviet authorities. The force established itself at Rccht, 
but enemy spies continued to menace its security. 

.Among the persons arrested as possible spies was a Frenchman 
named Chevreau. He v\as arrested at Enzeli, the scat of General 
Dunstervillc's headquarters. There was no French consul here, the 
nearest being at Rechi. Chevreau was imprisoned from September, 
1918, until .lanuarN, 1919, when he was returned to France. He died 
in 1925, and his widow', wh.om he had married after his return to 
France, sought damages from the l.'nilcd Kingdom. 

The arbitrator was called upon, by a aanpromis signed in 1930. 
to decide whether the arrest, imprisonment and subsequent deportation 
of Chevreau had taken place in such circumstances as gave ri.se to a 
claim in international law, and if they did w'hcther he suflered any 
material or moral damage, and the amount of the compensation that 
ought to be paid. 

The arbitrator tixed the indemnity at £2J(K). 
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Award 

Per Bcichmann, sole arbitrator: 

. . . Persia, where M. Chevreau was arrested by the British mili¬ 
tary authorities, was a neutral State which did not participate in the 
war. But ... the Allied Governments being convinced that Persia 
could not enforce respect for her neutrality in the face of an invasion 
by Germano-'rurkish forces, obtained from the Persian Government 
the right to maintain a military force in the zone of influence accorded 
to it by an agreement of 1907,* that is to say, Russia in the north-west 
and Great Britain in the south-west. Later, after the Russian Revolu¬ 
tion in 1917 and the assumption of power by the Bolshevists, the 
Russians had shown an intention to withdraw their forces from Persia, 
and it was to take the place of these troops that General Dunstcr- 
ville’s expedition was sent. 

Great Britain and her allies were at war with Germany and Turkey, 
but not with Russia or Persia, and martial law had not been pro¬ 
claimed in the territory occupied by the British troops. These, how¬ 
ever, at the time M. Chevreau was arrested, were meeting armed 
opposition from the Djenguelis, . . . wdiose forces w'crc considerable 
—about 5,000 -and fairly w'ell organised. 

Under these circumstances, the Arbitrator feels that he cannot 
deny to the British forces operating in Persia the right to take the 
measures necessary to protect themselves against the activities of the 
civilian population which were of a kind harmful to their operations 
and favourable to the enemy, a right which, in general, according to 
international law, belongs to belligerent forces occupying enemy 
territory. 

Furthermore, it seems that the French Government does not deny 
that the British forces operating in Persia found themselves in a 
situation where it was necessary to exercise this right. It restricts 
itself to the observation that the authorities who proceed in an arrest 
or deportation have more latitude and greater liberty of action when 
martial law is in force. Such a formula is so vague that it requires 
clarification by a more precise indication of the differences which it 
suggests. In any case, the differences, if there are any, have no place» 
in the opinion of the Arbitrator, in the present issue. 

The principles involved in the present case, and which have been 
applied by different international commissions, may be summarised 
as follows: 

(1) The arbitrary arrest, detention or deportation of a foreigner may 
give rise to a claim in international law. But the claim will not 
lie if these measures were taken in good faith and upon reason¬ 
able suspicion, particularly in a zone of military operations. 


100 B.F.S.P., 1906-7. p. 555. 
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(2) In cases of arrest, suspicions must be verified by a serious inquiry 
in which the arrested person is given an opportunity to defend 
himself against the suspicions directed against him, and particu¬ 
larly to communicate with the consul of his country if he so 
requests. If there is no inquiry, or if it is unduly delayed, or, 
in general, if the detention is unnecessarily prolonged, there is 
ground for a claim. 

(3) The detained person must be treated in a manner fitting his 
station, and conforming to the standards habitually practised 
among civilised nations. If this rule is not i^bserved, a claim 
will lie. 

In so far as these principles are concerned, there do not seem to 
be serious differences beiucen the parties. But it may be mentioned 
that the French Government, in its oral pleadings, maintained that 
'in a country of capitulations - as Persia still was in 1918 particu¬ 
larly, one must guard closely and with more than ordinary care, the 
observance of the principle that the arrested person should be given 
the means of communicating \\ ith his consul \ According to the 
explanations given, the French Government does not attempt to claim 
in this case that the existence of a capitulatory regime in Persia 
had the effect of imposing upon the British authorities a strict (U)liga- 
tion to advise propria motu the French authorities of the arrest of 
one of their nationals in time of war. What it does claim is that, 
according to common internaliiinal law, there is an obligation to 
give the accused the opportunity to cominunicaie with his consul, 
if he requests it. and also an international obligation to give informa¬ 
tion concerning the arrested person to the national authorities, if they 
request it. . . . 

As to the rule put by the French Government, while it constitutes 
a consideration that might perhaps be reasonably taken into account 
in the appraisal of the facts, the Arbitrator docs not think it presents 
the characteristics of a rule of law. . . . 

(The Arbitrator considered the grounds on which the British 
authorities suspected M. Chevreau of being a German agent.) Arc 
these facts sufficient to establish that M. Chevreau w’as a German 
sympathiser and even an enemy agent? The Arbitrator docs not think 
so. . . . 

'fhe Arbitrator believes, how'ever, that he must hold, on the basis 
of these facts, that M. Chevreau was liable to arrest. But it then 
became the duty of the British authorities to proceed W'ithout delay 
to an inquiry in which M. Chevreau, having been informed of the 
suspicions about him and of the allegations against him, might have 
been able to give an explanation, as he did in 1919 after having been 
informed of the note from the Foreign Office (to the French 
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Ambassador after the complaint had been lodged). . . . No prosecution 
was instituted against M. Chevreau. . . . 

The Arbitrator does not think he need stop to consider whether 
the facts reported by Mr. Lightfoot (the British arresting officer) should 
be considered as exact and w'hether they have been correctly inter¬ 
preted. It appears sufficient to state, on the one hand, that the 
aforesaid facts were of a nature sufficient to create against M. Chev¬ 
reau suspicions justifying his provisional arrest, and, on the other, 
that when an inquiry was begun at Bagdad in December, 1918, to 
answer the request for information concerning M. Chevreau, no other 
charges against him were mentioned than those contained in the 
memorandum of Major Duncan fand which he had already pointed 
out were not sufficient to prove that he w'as a German sympathiser 
or an enemy agent). . . . 

Cndcr these conditions, the Arbitrator thinks that, in the present 
case, it is only necessary to consider the charges brought by the 
authorities at Bagdad. It is not certain that M. Chevreau was given 
any opportunity to explain the charges brought against him during the 
course of the proceedings, several years after his death, and which, 
it appears, were not considered worth pressing." I5ut the Arbitrator 
desires to add that there is no rea.son to doubt the sincerity or good 
faith (T Mr. Lightfoot, . . . Even if the facts are admitted to be true, a 
different interpretation of the alleged acts seems possible. 

It has already been said that the facts alleged against M. Chevreau 
would justify his arrest, but only as a provisional measure, and that 
it was the duly of the British authorities to proceed without delay 
to an inquiry in which M. Chevreau, informed of the suspicions lodged 
against him and of the facts charged to him, might liave furnished 
explanations of these facts and defended himself against tiic charges 
of which he was the object. They ought also to have allowed him to 
communicate with the consul of his country if he had so requested. 

The question is, therefore, whether the British authorities acquitted 
themselves of these duties, and at the proper time. 

As to their obligation to permit M. Chevreau to communicate 
with the French consul had he so requested, the British Government 
denies that M. Chevreau made any such request until December, 1918, 
in Bagdad. . . . On the other hand, according to what M. Chevreau 
said ... he had asked to be allowed to see the French consul as 
soon as he was arrested. He had, he said, . . . protested against his 
arrest and immediately asked to see the French consul, which was 
refused; he had then asked permission to write and notify him of his 
arrest, but had received no reply. But the French Government could 

* ‘ II nest pas certain que M. Chevreau aif pu s'expliquer sur les charges qui 
ont ete iiivoguees conire Ini an conrs de la procedure, plusiciirs atinees apres 
sa mort, et qui, parait-il, n’ont pas ere juges dignes d'etre rctemics’ (p. 1129). 
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not show any proof of these allegations, and Mr. Lighlfool, who 
arrested M. Chevreau. contradicted them. . . . Also, among other 
things. General Dunslerville declared . . . that had M. Chevreau 
claimed special treatment as a Frenchman his case would have been 
referred to him. . . . 

Under these conditions, and as it is the French Government which 
bears the burden of proof, in case it is denied, that M. Chevreau had 
truly presented the request as he has alleged, the Arbitrator must 
consider as without foundation the complaint made against the 
British authorities on this point. 

This point disposed of, the information upon which the Arbitrator 
must decide whether the British authorities discharged their duties 
at the proper time is very meagre. . . . However, ... it can be 
stated that there was not at Enzeli any inquiry appropriate to the 
circumstances. . . . 

M. Chevreau constantly slated that he did not know why he had 
been arrested and sent to Bagdad. He made this allegation, not 
only after his return to France, but . . . also during the journey 
from Kasvine to Bagdad. He also made certain statements . . . 
in the camp for Turkish prisoners in Bagdad. Certainly these allega¬ 
tions are not sufficient to prove that in fact he had not had an 
opportunity to learn tlic suspicions held against him and the acts 
charged to him. But neither has the contrary been proved, and the 
British Government has not produced the documents whicii alone 
could bring any light to bear on this point, rhe very possibility that 
they might have neglected to inform M. Chevreau of the suspicions 
of which he was the object and the facts of which lie was cliarged, 
constitutes an element of a nature which makes the Arbitrator hesitate 
to consider the interrogation at Kasvine as satisfying the conditions 
necessary for the inquiry incumbent upon the British authorities. 

All that is known of the result of the interrogation at Kasvine 
is that M. Chevreau w^as sent to Bagdad as an ‘ undesirable ’-- a term 
sufficiently vague to include those cases in which suspicions are only 
light—and that, when examined in Bagdad in December, 1918, it 
w'as found necessary to seek further information. The said interroga¬ 
tion seems therefore to have been summary. The inquiry as to the 
suspicions against M, Chevreau, in the opinion of the Arbitrator, 
should have taken place, if not at Enzali, then at Kasvine. and as the 
evidence does not justify the conclusion that an inquiry with the 
proper safeguards was held at Kasvine, the Arbitrator finds that the 
deportation of M. Chevreau to Bagdad and his detention there as a 
prisoner for several months gives rise to a claim in international law. 

Is this also the case as regards the ultimate transfer of M. Chev¬ 
reau to Port Said via Bassorah and Bagdad? The British Government 
denies this, becau.se it w^as with the consent of M. Chevreau, and even 
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at his request, that the transfer was made. The French Government 
is of the contrary opinion. It asserts, among other things, that the 
compromis must be understood as having established that M. Chevreau 
was ‘ deported ’—in the French sense of the word—to India and 
Egypt. This was followed by a discussion concerning the meaning 
of the French word deportation and of the English word ‘ deportation 
The conclusion seems to be that the latter may be used to signify the 
simple transfer from one place to another without the obligatory or 
forced character which seems to be a necessary element in the meaning 
of the French word. The Arbitrator, however, docs not consider it 
necessary to ponder on the question of the sense in which the words 
were used in tlic compromis. It suliices to him to slate that the 
repatriation of M. Chevreau was not executed as a measure solely 
dependent on his own wishes; it was only at Port Said that he was 
set at liberty, or rather put in the charge of the French auth()i**ities. 
There is nothing to indicate that they would have allowed him to 
remain in Mesopotamia, or to take another route {o return to France 
if he had so wislicd. . . . Nor would they have allowed him to return 
to Persia. But that docs not imply that the fact that M. Chevreau 
himself asked to be repatriated to France ought not to be taken into 
consideration in assessing the damages which must eventually be paid. 
. . . M. Chevreau . . . has also alleged that he was ill-treated 
during his detention and deportation. . . . 

Can the grave accusations thus made be sustained? The British 
Government denies them all as entirely unfounded. U has not 
confined itself to a mere denial, but has also produced a great number 
of statements which contradict M, Chevreau's allegations on various 
points. Fhe Arbitrator . . . feels he ought to make ii clear that it 
is upon the French Govcrniiicnl that the burden of proof lies, and that, 
conforming to a principle adopted in analogous cases, the allegations 
of M. Chevreau . . . cannot be considered as sufhcicnily proved if 
not supported by other evidence. It is true that it is difficult to 
explain how M. Chevreau could have been led to make these allega¬ 
tions if they did not contain some measure of truth, and. on the other 
hand, he would have found it difficult to prove his allegations exactly. 
But this consideration cannot, in the opinion of the Arbitrator, prevail 
over that which demands that an accusation be proved, and that in 
the absence of sufficient proof, it should be rejected rather than 
accepted. Especially concerning allegations made by the person w ho 
is alleged to have been the victim of ill-treatment, it is necessary to 
add that, in accordance with many systems of legislation, if this 
person is permitted to present his own testimony as proof of the 
facts he alleges, it is under the safeguards provided by judicial proce¬ 
dure, safeguards which are not present in M. Chevreau’s letters. . . . 

. . . The Arbitrator thinks that M. Chevreau’s accusations con¬ 
cerning the manner in which he had been treated during his detention 
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and deportation have not been sufficiently proved. At the most, one 
could ask whether the very fact that M. Chevreau was imprisoned for 
two months at Bagdad among Turkish prisoners of war should not 
suffice to establish responsibility in international law. Conceding, 
however, that the physical and moral sulferings which M. Chevreau 
may have been caused due to his long stay in the conditions which 
there prevailed, should be taken into consideration in calculating the 
damages whicli, as has already been indicated, can be claimed, the 
Arbitrator dvvs not consider it necessary to decide this question. 

On the first question submitted to arbitration, the Arbitrator has 
arrived at the following conclusions: 

The arrest of M. Chc\rcau was not arbitrary, being justified in 
the circumstances in w hich it took place, but the verification of the 
suspicions against him should have been made, at the latest,in Kasvine; 
a serious inquiry at this stage and in this place would, in the opinion 
of the Arbitrator, have indicated that the suspicions were without 
sufficient foundation to iu>iify the prolonged detention and deporta¬ 
tion of M. C iicvreau. A claim on this count will, therefore, be justified. 
But the Arbitrator cannot lind sufficient proof that M. C hevreau, 
during his journey or detention, was the victim of ill-treatment 
justifying a ckiim in international law. 

The Arbitrator belie\es he ought to add that if, in this part of 
the award, he has deemed it necessary to c<Misider, not only the deten¬ 
tion of M. Chevreau 'in Persia in 1^18 \ as stated in the compromise 
but also his detention at Bagdad from September, 1918, until .lanuary, 
1919, when he left that place, the reason is that neither of the parties 
brought out the fact that the compromis limited the Arbitrator's task 
so as to exclude the latter part of M. C’hevreau's detention. On the 
contrary, the> discussed the circumstances under which he was 
detained at Bagdad, as well a.^ those concerning his treatment in 
Persia. The Arbitrator, therefore, considers that it was the intention 
of the parties to submit to his examination the questions relating to the 
detention of M. Chevreau without excluding those which relate 
to the period in which he was detained outside Persia, and that it is 
in consequence of a material error that the parties expressed them¬ 
selves in the Citmpf\miis in terms which, if taken literally, appeared 
to limit the Arbitrator’s examination solely to the period in which 
M. Chevreau was detained in Persia, In fact, it is hard to perceive the 
reasons for such a limitation. 

Having seen the conclusion at which the Arbitrator has arrived 
in connection with the first of the tw'o questions submitted to him 
for arbitration, it is now necessary to examine the last of these 
questions. 

So far as the Arbitrator has recognised that the detention and 
deportation of M. Chevreau have given rise to a claim in international 
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law. there is no doubt that they have caused him not only moral but 
also material damage. Among other things, the said acts have made 
it impossible for him to continue or to resume his activities as a 
professor of languages in Persia. . . . 

(As regards the compulalion of damages) the Arbitrator wishes 
to point out that the calculation of the indemnity in accordance w'ilh 
a certain daily tally is only a practical means of avoiding arbitrary 
assessment. In principle, it is a question of fixing, in accordance with 
the individual circumstances of each case, the global sum which would 
give equitable compensation for the moral and material injury suffered. 

It would not be in accordance with this principle to determine 
the indemnity to be allowed simply by calculating the number of days 
to be taken into consideration and applying to them a rate of assess¬ 
ment which might be considered as equitable in the conditions which 
existed in America.^ The rate is, in the opinion of the Arbitrator, 
loo high for the conditions which, in the period covered by the present 
case, prevailed in Europe and Persia. . . . 

As lo the period w^hich should be counted in estimating the amount 
of the indemnity, the Arbitrator does not consider that it would be 
just to exclude the weeks which M. Chevreau spent in hospital in 
Bagdad (as claimed by the British Government). The care which 
he received during this lime might have rendered his captivity less 
painful, but he w'as still a prisoner. . . . 

Finally, in fixing the indemnity, the Arbitrator had also to take 
into account that the provisional arrest of M. Chevreau was admitted 
lo have been justified, and that it is only from the lime of his departure 
from Kasvine that his detention can be considered as having given 
lisc lo a claim for an indemnity. . . . 

The Arbitrator then passes to the question whether an indemnity 
should be awarded for the loss of efl’cets in Persia, as demanded by 
the French Government. . . . 

With the exception of books and notebooks. . . . the effects and 
clothing which were found at the inventory were, with M. Chevreau’s 
permission, sold by auction in June, 1919, and the net receipts . . . 
were sent to the French Government to be forwarded to M. Chevreau. 
The books and notebooks were, at the request of the French consul 
at Recht and during his absence, .sent lo the representative of the 
French consulate, who was then the British consul, Mr. Oakshott. A 
letter ... to the British Minister at Teheran, dated July 11. 1919, 
confirms that the books were then in the British vice-consulate. Their 
ultimate fate is unknown, but the French Government asserts that 
they were not given over to it. 

The French Government maintains, on the one hand, that the 


The French claimed £20 a day, and referred to an American case of 1926, 
in which $1(K) a day had been awarded. 
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British Government ought to be held responsible for the loss of the 
securities and articles, enumerated in M. Chevreau’s list, and which 
were not found at the inventory . . on the other hand, it asserts 
that damages are due for the loss of the books and notebooks which 
were sent to the British vice-consul in his capacity as representative 
of the French consul. It also alleged that M. Chevreau suffered a 
loss as a result of the sale of the other articles, because these articles 
had an intrinsic value far higher than the proceeds of the sale, and it 
considered that an indemnity is also due on this account. 

Neither of these last two claims can be sustained. The one because 
the British Government cannot be held responsible for the negligence 
of which its consul, acting as the representative of the consulate of 
another nation, might have been guilty; the other, because on principle 
no account should be taken of intrinsic value, but only of market 
value. 

There still remains the first claim. . . . 

... In the opinion of tlie Arbitrator it is doubtful whether the 
mere fact of the arrest of M. Chevreau placed upon the British 
authorities any duly to make an inventory at once of the goods in 
question and of guaranteeing their safe-keeping. It is incumbent upon 
the person arrested, in the first place, to take steps to safeguard his 
property. And the means to be employed for that purpose will 
depend on the circumstances. 

Since the British Government has not contested that it was its 
duty to lake appropriate measures to safeguard the goods found in 
M. Chevreau’s quarters at Enzcli, there is no need to pursue the 
question of its responsibility. It is sufiicient to mention that if the 
British Government had alleged that the ofticers who conducted the 
search of M. Chevreau's room had placed seals there which were found 
intact at the lime of the inventory, this allegation was contradicted by 
the inventory itself. . . . 

On the other hand, the British Government vigorously denies that 
the money . . . and other objects listed by M. Chevreau were actually 
in his lodgings at the time of his arrest. . , . 

In this regard, it may be mentioned at once that M. Chevreau’s 
allegation is contradicted by the ofiicers who searched his rooms. . . . 

It seems also that M. Chevreau varied considerably in his 
allegations. . . . 

In these circumstances, the Arbitrator consickrs that the claim 
made by M. Chevreau for the loss of his goods in Persia cannot be 
sustained, with possibly one exception (his violin, an empty case 
having been found at the inventory). The burden of proof is upon the 
French Government, and the allegations made by M. Chevreau cannot 
be accepted as sufTicient proof. . . . 
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Finally, the Arbitrator wishes to point out that the French Govern¬ 
ment did not ask him to assess the interest on the sum owed by the 
British Government to the French Government on behalf of Madame 
Chevreau. Under these circumstances, the Arbitrator has not con¬ 
sidered it necessary to award interest. But, in fixing the said indemnity 
the Arbitrator has taken account of the fact that twelve years have 
elapsed since the events in question. . . . 


64 

iNTIiRNATIONAL CoURT Ol* .ItJSTlC i: 

The Corfu Channel Case (Merits) 

(1^)49) LCJ. Reports 1949, p. 4 

On May 15, 1946. British warships passing through the Corfu Channel, 
in Albanian territorial waters, w^ere fired upon by Albanian coastal 
batteries. On October 22, 1946, tw'o British warships passing through 
that Channel struck mines, which caused damage to the vessels and 
loss of lives among the crews. On November 12-13, 1946. units of 
the Royal Navy, without Albanian consent, swept for mines that part 
of the Corfu Channel which lay in Albanian w'alers. The United 
Kingdom raised the issue in the Security Council, which recommended 
the two parties to refer the matter to the Intcrnaiional Court of Justice. 

When the case first came up for hearing, Albania raised a Pre¬ 
liminary Objection to the Court’s jurisdiction, which Objection was 
not sustained (see below. No. 142), At the liearing on liie merits the 
Court had to consider Albania’s responsibility for the explosions and 
the damage resulting therefrom, and also the legality of the British 
action in sending warships through the Channel on October 22, and 
in sweeping it in November. 

The Court held Albania responsible for the explosions and the 
ensuing damage, and held that the United Kingdom had violated 
Albanian sovereignly in November. 


Judgment 

Per Curiam : 

. . . The Court . . . finds that the tw'o ships were mined in 
Albanian territorial waters in a previously swept and check-swept 
channel just at the place where a newly laid minefield consisting of 
moored contact German GY mines was discovered three weeks later. 
The damage sustained by the ships was inconsistent with damage 
which could have been caused by floating mines, magnetic ground 
mines, magnetic moored mines, or German GR mines, but its nature 
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and extent were such as would be caused by mines of the type found 
in the minefield. In such circumstances the Court arrives at the 
conclusion that the explosions were due to mines belonging to that 
minefield. 

. . . Although the United Kingdom Government never abandoned 
its contention that Albania herself laid the mines, very little attempt 
was made by the Government to demonstrate this point, . . . and 
no evidence in support was furnished. 

In these circumstances, the Court need pay no further atlentiv)n 
to this matter. 

The Court now comes to the second alternative argument of the 
United Kingdom Government, namely, that the minefield was laid 
with the connivance of the Albanian Government. According to this 
argument, the minelaying operation was carried out by twv) Yugoslav 
warships at a date prit^r to October 22, but \er\ near that date. 
This would imply collusion between the Albanian and the J ugoslav 
governments, consisting either of a request by the Albanian Govern¬ 
ment to the Yugoslav (iovernment for assistance, or of acquiescence 
by the .Albanian authorities in the laying of the mines, ... .A charge 
of such exceptional gravity against a State wtmld require a degree of 
certainty that has not been reached here. . . . The origin of the 
mines laid in Albanian territorial waters remains a matter of conjec¬ 
ture. ... In the light of the information nv)w available to the Court 
the authors ot the minclaying remain unknown. . . . 

It is clear that knowledge of the minelaying cannot be imputed 
to the Albanian Government by reason mcrelv of the fact that a 
minefield discovered in Albanian territorial waters caused the explo¬ 
sions of which the British warships were the victims. It is true 
. . . that a .State on whose terriu^rv c^r in whose waters an act 
contrary to international law has occurred, may be called upon to 
give an explanation. It is also true that that State cannot evade such 
a request by limiting itself to a reply that it is ignorant of the circum¬ 
stances of the act and of its authors. The Stale may. up to a certain 
point, be bound to supply particulars of the use made b\ it of the 
means of information and inquiry at its disposal. But it cannot be 
concluded from the mere fact of the control exercised by a Stale 
over its territory and waters that the State necessarily knew, or should 
have known, the authors. This fact, by itself and apart from other 
circumstances, neither involves prima facie responsibility nor shifts 
the burden of proof. 

On the other hand, the fact of this exclusive territorial control 
exercised by a State within its frontiers has a bearing upon the methods 
of proof available to establish the knowledge of that State as to such 
events. By reason of this exclusive control, the other State, the victim 
of a breach of international law. is often unable to furnish direct 
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proof of facts giving rise to responsibility. Such a State should be 
allowed a more liberal recourse to inferences of fact and circumstantial 
evidence. This indirect evidence is admitted in all systems of law, 
and its use is recognised by international decisions.' It must be 
regarded as of special weight when it is based on a series of facts 
linked together and leading logically to a single conclusion. 

The Court must examine therefore whether it has been established 
that Albania has knowledge of minelaying in her territorial waters 
independently of any connivance on her part in this operation. The 
proof may be drawn from inferences of fact, provided that they leave 
no room for reasonable doubt. The elements of fact on which these 
inferences can be based may differ from those which are relevant to 
the question of connivance. 

In the present case, two series of facts, which corroborate one 
an(Hhcr, have to be considered: the first relates to Albania’s attitude 
before and after the disaster of October 22, 1946; the other concerns 
the feasibility of observing minelaying from the Albanian coast. 

1. It is clearly established that the Albanian Government kept a 
close watch over the waters of the North Corfu Channel, at any rate 
after May, 1946. . . . Phis vigilance sometimes went so far as to 
involve the use of force. . . . 

As the parties are agreed that the minefield had been recently 
laid, it must be concluded that the operation was carried out during 
the period of close watch by the Albanian authorities in this sector. 
This conclusion renders the Albanian Government’s assertion of 
ignorance a priori somewhat impn^bablc. . . . 

The telegrams sent by the Albanian Government (m November 13 
and November 27, 1946, to the Secretary-General of the United 
Nations," at a time when that Government was fully aware of the 
discovery of the minefield in Albanian territorial waters, are especi¬ 
ally signilicant of the measures taken by tlie Albanian Government. 
In the first telegram, that Government raised the strongest protest 
against the movements and activity of British naval units in its 
territorial waters on November 12 and 13, 1946, without even men¬ 
tioning the existence of a minefield in these w'aters. In the second, 
it repeats its accusations again.st the United Kingdom, without in any 
way protesting against the laying of this minefield which, if effected 
without Albania's consent, constituted a very serious violation of 
her sovereignty. 

Another indication of the Albanian Government's knowledge con¬ 
sists in the fact that that Government did not notify the presence of 
mines in its waters, at the moment w'hen it must have known this. 


^ On secondary evidence sec Schwarzenberger, vol. 1, pp. 440-441. 

- Securit.v Council, Official Records, Second Year, Suppicmenl No. 3, p. 49. 
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at the latest after the sweep on November 13. and, further, whereas 
the Greek Government immediately appointed a commission to inquire 
into the events of October 22, the Albanian Government took no 
decision of such a nature, nor did it proceed to the judicial investiga¬ 
tion incumbent, in such a case, on the territorial sovereign. 

This attitude does not seem reconcilable with the alleged ignorance 
of the Albanian authorities that the minefield had been laid in Albanian 
territorial waters. It could be explained if the Albanian Government, 
while knowing of the minclaying, desired the circumstances of the 
operation to remain secret. 

2. As regards the possibility of observing minelaying from the 
Albanian coast, the Court regards the following facts, relating to the 
technical conditions of a secret minelaying and to the Albanian 
surveillance, as particularly important. 

The Bay of Saranda and the channel used by shipping through 
the Strait are. from their geographical configuration, easily watched; 
the entrance of the bay is dominated by heights offering excellent 
observation points, both over the bay and over the Strait; whilst the 
channel throughout is close to the Albanian coast. The laying of a 
minefield in these waters could hardly fail to have been observed by 
the Albanian coastal defences. 

On this subject, it must ... be said that the minelaying operation 
itself must have required a certain time. . . The report of the Experts ' 
reckons the time that the minelayers would have been in the waters, 
between Cape Kiephali and St. George's Mona.sicry, at between two 
and two and a half hours. This is sutlicienl time to attract the atten¬ 
tion of the observation posts, placed, as the Albanian Cjovernment 
stated, at Cape Kiephali and St. George's Monastery. . . . 

The Court cannot fail to give great weight to the opinion of the 
Experts who examined the locality in a manner giving every guarantee 
of correct and impartial information . . . 

From all the facts and observations mentioned above, the Court 
draws the conclusion that the laying of the minefield which caused 
the explosions on October 22, 1946. could not have been accomplished 
without the knowledge of the Albanian Government. 

The obligations resulting for Albania from this knowledge arc not 
disputed between the Parties. Counsel for the Albanian Government 
expressly recognised that ‘if Albania had been informed of the 
operation before the incidents of October 22, and in time to warn 
the British vessels and shipping in general of the existence of mines 
in the Corfu Channel, her responsibility would be involved. . . 

The obligations incumbent upon the Albanian authorities consisted 
in notifying, for the benefit of shipping in general, the existence of 


" Appointed by Order of the Court, dated December 17, 1948, I.CJ. Reports 
I94H, p. 124. 
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a minefield in Albanian territorial waters and in warning the approach¬ 
ing British warships of the imminent danger to which the minefield 
exposed them. Such obligations are based, not on the Hague Conven¬ 
tion of 1907. No. VIII/ which is applicable in time of war. but on 
certain general and well-recognised principles, namely, elementary 
consideration of humanity, even more exacting in peace than in war; 
the principle of the freedom of maritime communication; and every 
State’s obligation not to allow knowingly its territory to be used 
contrary to ihe rights of other States. 

In fact, Albania neither notified the existence of the minefield, 
nor warned the British warships of the danger they were approaching. 

But Albania’s obligation to notify shipping of the existence of 
mines in her waters depends on her having obtained knowledge of that 
fact in sullicicnt time before October 22; and the duty of the Albanian 
coastal authorities to w'arn the British ships depends on the time 
that elapsed between the moment that these ships were reported 
and the moment of the first explosion. 

On this subject, the Court makes the following observations. As 
has already been stated, the Parties agree that the mines were recently 
laid. It must be concluded that the minelaying, whatever may have 
been its exact date, was done at a time when there was a close Albanian 
surveillance over the Strait. If it be supposed that it took place at 
the last possible mojnent, /.e., in the night of October 21-22, the 
only conclusion to be drawn would be that a general notification to 
the shipping of all States before the time of the explosions would have 
been difiicult, perhaps even impossible. But this would certainly not 
have prevented the Albanian authorities from taking, as they should 
have done, all necessary steps immediately to warn siiips near the 
danger zone, more especially those that were approaching that zone. 
When on October 22 . . . the British warships were reported by 
the look-out post ... as approaching ... it was perfectly possible 
for the Albanian authorities to use the interval of almost two hours 
that elapsed before the (first) explosion ... to warn the vessels of 
the danger into which they were running. 

In fact, nothing was attempted by the Albanian authorities to 
prevent the disaster. These grave omissions involve the international 
responsibility of Albania. 

riie Court therefore reaches the conclusion that Albania is 
resptmsible under international law for the explosions which occurred 
on October 22, 1946. in Albanian w'aters, and for the damage and 
loss of human life w4iich resulted from them, and that there is a duly 
upon Albania to pay compensation to the United Kingdom. 

... (In its argument) the Albanian Government . . . asserted 
that the Court would not have jurisdiction, in virtue of the Special 


'* Scott, Reports to the Hai^pte Conferences of 1899 and 1907, 1917, p. 645. 
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Agreement, to assess the amount of compensation. No reason was 
given in support of this . . . assertion, and the United Kingdom Agent 
did not ask leave to reply. The question of the Court’s jurisdiction 
was not argued between the Parties. 

In the first question of the ^Special Agreement the Court is asked: 
(i) Is Albania under international law responsible for the explosions, 
and for the damage and loss of human life which resulted from them, 
and (ii) is there any duty to pay compensation? 

The text gives rise to certain doubts. If point (i) is answered in 
the affirmative, it follows from the establishment of responsibility that 
compensation is due, and it would he superfluous to add point (ii) 
unless the Parlies had something else in mind than a mere declaration 
by the Court that compensation is due. It would indeed be incom¬ 
patible with the generally accepted rules of interpretation to admit 
that a provision of this sort occurring in a special agreement should 
be devoid of purport or effect. In this connection the Court refers to 
the views expressed by the Permanent Court of International .histice 
with regard to similar questions of interpretation. In (its) Advisory 
Opinion (concerning the Competence of the Imernational Labour 
Organisation to Rcitulatc, incidentally, the Personal Work (>/ Iim- 
ploycrs, 1923) that Court said: 'But, S('> far as concerns the specific 
question of competence now pending, it may suffice to observe that 
the Court, in determining the nature and scope of a measure, must 
look to its practical effect rather than to the predominant motive 
that may be conjectured to have inspired it.’ ‘ In . . . the f rce 
Zones case (1929-1932), the Court .said: ' In case of doubt, the clauses 
of a special agreement by which a dispute is referred to the Court 
must, if it does not involve doing violence to their terms, be construed 
in a manner enabling the clauses themselves to have appropriate 
effects ’.® 

. . . Immediately after (the judgment on the Preliminary Objec¬ 
tion) was delivered, the Agents of the Parties notified the Court of 
the conclusion of a Special Agreemeni. Cv)mmenting upon this step 
taken by the Parlies, the Agent of the .Albanian Government said 
that in the circumstances of the present case a special agreement on 
which ' the whole procedure ’ should be based w'as essential. He 
further said : ‘ As 1 have staled on several occasions, it has always 
been the intention of the Albanian Government to respect the decision 
taken by the .Security Council on April 9, 1947, in virtue of w4fich the 
present Special Agreement is submitted to the International Court 
of Justice.’ 

Neither the Albanian nor the United Kingdom Agent suggested in 
any way that the Special Agreement has limited the competence of the 

® Serie.s B, No. 13, p. 19. 

“Series A, No. 22, p. 13, see below. No. 193. 



223 


Case 64] The Corfu Channel {Merits) 

Court in this matter to a decision merely upon the principle of com¬ 
pensation or that the United Kingdom Government had abandoned 
an important part of its original claim. The main object both Parties 
had in mind when they concluded the Special Agreement was to 
establish a complete equality between them by replacing the original 
procedure based on a Unilateral Application by a procedure based 
on a Special Agreement. There is no suggestion that this change 
as to procedure was intended to involve any change with regard to 
the merits of the British claim as originally presented. . . . The Court, 
after consulting the Parties, . . . maintained the United Kingdom's 
Memorial, filed previously ‘ with statements and submissionsThese 
submissions included the claim for a fixed sum of compensation. 

... In its Counter-Memorial, the Albanian Government stated 
that it had no knowledge of the loss of human life and damage to 
ships, but it did not contest the ('ourfs competence to decide this 
question. In the Rejoinder . . . that Government declared that, 
owing to its claim for the dismissal of the case, it was unnecessary 
fv)r it to examine the United Kingdom’s claim for reparation. ’ It 
reserves the right, if need be. to discuss this point which should 
obviously form the subject of an expert opinion.’ . . . This statement 
must be considered as an implied acceptance of the Court's jurisdiction 
to decide this question. 

It may be asked why the Parties, when drafting the Special Agree¬ 
ment, did not expressly ask the Court to assess the amount of the 
damage, but used the words: 'and is there any duty to pay com¬ 
pensation? ’ It seems probable that the explanation is to be found 
in the siinilariiy between this clause and the corresponding clause 
in the second part of the Special Agreement: ' and is there any duty 
to give satisfaction? ’ 

7'he Albanian Government has not disputed the competence of 
the Court to decide what kind of satisfaction is due under this part 
of the Agreement. The case was argued on behalf of both Parties on 
the basis that this question should be decided by the Court. . . , ,^s 
no damage was caused, (the Albanian Agent) did not claim any sum 
of money. He concluded: ' What we desire is the declaration of the 
Court from a legal point of view' , , .’. 

If, however, the Court is competent to decide w^hat kind of 
satisfaction is due to Albania under the second part of the Special 
Agreement, it is difficult to sec why it should lack competence to 
decide the amount of compensation which is due to the Lmited King¬ 
dom under the first part. The clauses used in the Special Agreement 
are parallel. It cannot be supposed that the Parties, while drafting 
these clauses in the same form, intended to give them opposite 
meanings—the one as giving the Court jurisdiction, the other as 
denying such jurisdiction. 
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. , . The Security Council, in its Resolution of April 9, 1947, 
undoubtedly intended that the whole dispute should be decided by 
the Court. If. however, the Court should limit itself to saying that 
there is a duly to pay compensation without deciding what amount 
of compensation is due, the dispute would not be finally decided. An 
important part of it would remain unsettled. As both Parties have 
repeatedly declared that they accept the Resolution of the Security 
Council, such a result would not conform with their declarations. 
It would not give full elTect to the Resolution, but would leave open 
the possibility of a further dispute. 

. . . The Court has arrived at the conclusion that it has jurisdic¬ 
tion to assess the amount of the compensation. . . . 

. . . The Court will (now) consider whether the sovereignty of 
Albania was violated by reason of the acts of the British Navy in 
Albanian waters on October 22, 1946. 

On May 15. 1946, (tw\>) British cruisers, . . . while passing 
southward through the North Corfu Channel, were tired at by an 
Albanian battery. . . . 

The I'nited Kingdom Government at once protested to the 
.Mbanian Governnicnl, stating that innocent passage through straits 
is a right recognised by international law. . . . Tlic Albanian Gov¬ 
ernment asserted that foreign warships and merchant vessels have 
no right to pass through Albanian terrili^rial waters without prior 
notihcalion to, and permission of, the Albanian authorities. . . . The 
United Kingdom G(nernment maintained its viewv with regard to the 
right of innocent passage through straits forming routes for inter¬ 
national maritime trailic between two pans of the high seas. . . . 

It is. in the opinion of the Court, generally recognised and in 
accordance with international custom that States in lime of peace 
have a right to send their warships through straits used for inter¬ 
national navigation between two parts of tlie liigh seas without the 
previous authorisation of a coastal State, provided that the passage 
is innocent. Unless otherwise prescribed in an international conven¬ 
tion, there is no right for a coastal State to prohibit such passage 
through straits in time of peace. 

The Albanian Government does not dispute that the North Corfu 
Channel is a strait in the geographical sense; but it denies that this 
Channel belongs to the class of international highways through which 
a right of passage exists, on the grounds that it is only of secondary 
importance and not even a necessary route between two parts of the 
high seas, and that it is used almost exclusively for local traffic to 
and from the ports of Corfu and Saranda. 

It may be asked whether the test is to be found in the volume of 
traffic passing through the ^Strait or in its greater or lesser importance 
for international navigation. But in the opinion of the Court the 
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decisive criterion is rather its geographical situation as connecting 
two parts of the high seas and the fact of its being used for inter¬ 
national navigation. Nor can it be decisive that this Strait is not a 
necessary route between two parts of the high seas, but only an 
alternative passage between the /Egean and the Adriatic Seas. It 
has nevertheless been a useful route for international maritime traffic. 

. . . The Agent of the United Kingdom (informed) the Court (that in) 
the period from April 1,^ 1936, to December 31, 1937. ... ‘the 
total number of ships putting in at the Port of Corfu after passing 
through or just before passing through the Channel . . . was 2,884. 
The Hags of the ships are Greek, Italian, Rumanian, Yugoslav, 
French, Albanian and British. . . . These figures relate to vessels 
visited by the Customs at Corfu and so do not include the large 
number of vessels which went through the Strait without calling at 
Corfu at all.’ There were also regular sailings through the Strait by 
Greek vessels three times weekly, by a British ship fortnightly, and 
by two Yugoslav vessels weekly and by tw'o others fortnightly. The 
Court is further informed that the British Navy has regularly used 
this Channel for eighty years or more, and that it has also been used 
by the navies of other Slates. 

One fact of particular importance is that the North Corfu Channel 
constitutes a frontier between Albania and Greece, that a part of it is 
wholly within the territorial waters of these States, and that the Strait 
is of special importance to Greece by reason of the traffic to and 
from the port of Corfu. 

Having regard to these \arious considerations, the Court has 
arrived at the conclusion that the North Corfu Channel should be 
considered as belonging to the class of international highways through 
w'hich passage cannot be prohibited by a coastal Slate in time of peace. 

On the other hand, it is a fact that the two coastal States did not 
maintain normal relations, that Greece had made territorial claims 
precisely with regard to a part of Albanian territory bordering on 
the Channel, that Greece had declared that she considered herself 
technically in a state of war with Albania, and that Albania, invoking 
the danger of Greek incursions, had considered it necessary to take 
certain measures of vigilance in this region. The Court is of opinion 
that Albania, in view^ of these exceptional circumstances, would have 
been justified in issuing regulations in respect of the passage of war¬ 
ships through the Strait, but not in prohibiting such passage or in 
subjecting it to the requirement of special authorisation. 

For these reasons the Coiut is unable to accept the Albanian 
contention that the Government of the United Kingdom has violated 
Albanian sovereignty by sending the w^arships through the Strait 
without having obtained the previous authorisation of the Albanian 
Government. 
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In these circumstances, it is unnecessary to consider the more 
general question . . . whether States under international law have a 
right to send warships in time of peace through territorial waters not 
included in a strait. 

The Albanian Government has further contended that the sove¬ 
reignty of Albania was violated because the passage of the British 
warships on October 22. l‘^)46, was not an innocent passai^^e. The 
reasons advanced in support of this contention may be summed up as 
follows: The passage was not an ordinary passage, but a political 
mission: llie ships were manevuvring and sailing in diamond combat 
formation with soldiers on board; the position of the guns was not 
consistent with innocent passage: the vessels passed with crew's at 
action stations: the number of the ships and their armament surpassed 
what was necessary in order to attain their object and showed an 
intention to intimidate and not merely to pass: the ships had received 
orders to observe and report upon the coastal defences and this 
order was carried out. 

It is . . . admitted by the United Kingdom .Agent that the 
object of sending the warships through the Strait was not only to 
carry out a passage for purposes of navigation, but also to test 
Albania's attitude. . . The Albanian Government, on May 15, 1946, 
tried to impose by means of gunfire its view with regard to the passage. 
As the exchange of diplomatic notes did not lead to any clarification, 
the Government of the United Kingdom wanted to ascertain by other 
means whether the Albanian Government would maintain its illegal 
attitude and again impose its view' by firing at passing ships. The 
legality of this measure taken by the Government of the United 
Kingdom cannot be disputed, provided that it was carried out in a 
manner consistent with the requirements of international law. The 
‘mission' was designed to afiirm a right which had been unjustly 
denied. The Government of the United Kingdom was not bound to 
abstain from exercising its right of passage, wdiich the Albanian 
Government had illegally denied. 

It remains, therefore, to consider whether the manner in which 
the passage was carried out was consistent with the principle of 
innocent passage. 

... It is shown by the evidence that the ships were not proceeding 
in combat formation, but in line, one after the other, and that they 
were not manceuvring until after the first explosion. Their move¬ 
ments thereafter were due to the explosions and were made necessary 
in order to save human life and the mined ships. It is showm by the 
evidence of witnesses that the contention that soldiers were on board 
must be due to a misunderstanding probably arising from the fact 
that the two crui.sers carried their usual detachment of marines. 

(The Court then considered the evidence concerning the position 
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of the guns on the British vessels.) In the light of this evidence, the 
Court cannot accept the Albanian contention that the position of the 
guns was inconsistent with the rules of innocent passage. 

(As regards the crews being at action stations:) In view of the 
firing from the Albanian battery on May 15, this measure of precau¬ 
tion cannot, in itself, be regarded as unreasonable. But four warships 
—two cruisers and two destroyers—passed in this manner, wath crews 
at action stations, ready to retaliate quickly if fired upon. They passed 
one after another through this narrow channel, close to the Albanian 
coast, at a time of political ten.sion in this region. The intention must 
have been, not only to test Albania’s attitude, but at the same time 
to demonstrate such force that she would abstain from firing again 
on passing ships. Having regard, however, to all the circumstances 
of the case, ... the Court is unable to characterise these measures 
taken by the liiiited Kingdom authorities as a violation of Albania’s 
sovereignty. 

fhe Admiralty Chart, Annex 21 to the Memorial, shows that 
coastal defences in the Saranda region had been observed and reported. 
In a report of the commander of Voloi^v . . . relating to the passage 
on the 22iul, it is stated: ’ The most was made of the opportunities 
to study Albanian defences at close range. These included with 
reference to XCU . . and he then gives a description of some 
coastal defences. 

In accordance with Article 4S) of the Statute of the Court' and 
Article 54 of its Rules," the Court requested the Ihiited Kingdom 
Agent to produce the d(K'uments referred to as XCU for the use of 
the C’ourt. Those documents were not produced, the Agent pleading 
naval .secrecy; and the United Kingdom witnesses declined to answer 
questions relating to them. It is not therefore possible to know the 
real content of these naval orders. The Court cannot, however, draw 
from this refusal to produce the orders any conclusion dilTcring from 
those to which the actual events gave rise. The I'nited Kingdom 
Agent stated that the instructions in llicse orders related solely to the 
contingency of shots being fired from the coast which did not 
happen. If it is true . . . that the orders contained information 
concerning certain positions from which the British warships might 
have been fired at, it cannot be deduced therefrom that the vessels 
had received orders to reconnoitre Albanian coastal defences. Lastly, 
as the Court has to judge of the innocent nature of the passage, it 
cannot remain indifferent to the fact that, though two w'arships struck 

‘‘The Court may, even before the hearing begins, call upon the agents to 
produce any document or to supply any information. Fiorina 1 note shall be 
taken of any refusal.’ 

•^’The Court may request the parties to call witnesses or experts, or may 
call for the production of any other evidence on points of fact in regard to 
which the parties are not in agreement. . . .' 
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mines, there was no reaction, either on their part or on that of the 
cruisers that accompanied them. 

With regard to the observations of coastal defences made after 
the explosions, these were justified by the fact that two ships had 
just been blown up, and that, in this critical situation, their com¬ 
manders feared that they would be fired on from the coast, as on 
May 15. 

. . . The Court has arrived at the conclusion that the United 
Kingdom did not violate the sovereignty of Albania by reason of the 
acts of the British Navy in Albanian waters on October 22, 1946. 

In addition to the passage of the United Kingdom warships on 
October 22, 1946, the second question in the Special Agreement 
relates to the acts of the Royal Navy in Albanian waters on November 
12 and J."^, 1946. This is the mine.sweeping operation called ‘Opera¬ 
tion Retail 

. . . The operation was carried out under the protection of an 
important covering force composed of an aircraft carrier, cruisers and 
other war vessels. . . The area swept was in Albanian territorial 
waters, and within the limits of the channel previously swept. 

The United Kingdom Cjovernment does not dispute that ‘ Opera¬ 
tion Retail' was carried out against the clearly expressed wish of 
the .Albanian Government. It recognises that the operation had not 
the consent of the international mine clearance organisations,® that it 
could not be justified as the exercise of a right of innocent passage, 
and lastly that, in principle, international law does not allow' a State 
to assemble a large number of w'arships in the territorial waters of 
another Stale and to carry out minesweeping in those waters. The 
United Kingdom Government states that the operation was one of 
extreme urgency, and that it considered itself entitled to carry it out 
without anybody's consent. 

rhe United Kingdom Government put forward iw'o reasons in 
justification. First, the Agreement of November 22, 1945,“’ signed by 
the Governments of the United Kingdom, bVance, the Soviet Union 
and the United Slates of America, authorising regional mine clearance 
organisations ... to divide the .sectors in their respective zones amongst 
the States concerned for sw'eeping. Relying on the circumstance 
that the Corfu Channel was in the sector allotted to Greece by the 
Mediterranean Zone Board on November 5, i.e., before the signing 
of the above-mentioned Agreement, the United Kingdom Government 
put forward a permission given by the Hellenic Government to 
resweep the navigable channel. 

“‘At the United Kingdom Government’s request, the International Central 
Mine Clearance Board decided, in a resolution of November 1, 1946, that 
there should be a further sweep of the Channel, subject to Albania's cc»n- 
.sent.’ (Judgment, p, 33.) 

‘".Security Council, Official Records. Second Year (1947), Supplement 3, p. 36. 
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The Court does not consider this argument convincing. 

It must be noted that, as the United Kingdom Government admits, 
the need for resweeping the Channel was not under consideration in 
November, 1945; for previous sweeps in 1944 and 1945 were con¬ 
sidered as having effected complete safety. As a consequence, the 
allocation of the sector to Greece, and, therefore, the permission of 
the Hellenic Government which is relied on, were both of them merely 
nominal. It is also to be remarked that Albania was not consulted 
regarding the allocation to Greece of the sector in question, despite 
the fact that the Channel passed through Albanian territorial waters. 

But, in fact, the explosions of October 22, 1946, in a channel 
declared safe for navigation, and one which the United Kingdom 
Government, more than any other government, had reason to con¬ 
sider safe, raised quite a different problem from that of a routine 
sweep carried out under the orders of the mine clearance organisa¬ 
tions. These explosions were suspicious: they raised a question of 
responsibility. 

Accordingly, this was the ground on which the United Kingdom 
Government chose to establish its main line of defence. According 
to that Government, the corpora delicti must be secured as quickly 
as possible, for fear they should be taken away, without leaving 
traces, by the authors of the minelaying or by the Albanian authori¬ 
ties. This justification . . . was presented first as a new and special 
application of the theory of intervention, by means of which the Slate 
intervening would secure possession of evidence in the territory of 
another State, in order to submit it to an international tribunal and 
thus facilitate its task. 

riie Court cannot accept such a line of defence. The Court can 
only regard the alleged right of intervention as the manifestation of 
a policy of force, such as has, in the past, given rise to most serious 
abuses and such as cannot, whatever be the present defects in inter- 
iKitional organisation, find a place in international law. Intervention 
is perliaps still less admissible in the particular form it would take 
here: for, from the nature of things, it would be reserved for the 
most powerful States, and might easily lead to perverting the 
administration of international justice itself. 

The United Kingdom Agent . . . has further classified ‘Operation 
Retail ’ among methods of self-protection or self-help. The Court 
cannot accept this defence either. Between independent wStates, respect 
for territorial sovereignty is an essential foundation of international 
relations. The Court recognises that the Albanian Government’s 
complete failure to carry out its duties after the explosions, and the 
dilatory nature of its diplomatic notes, are extenuating circumstances 
for the action of the United Kingdom Government. But to ensure 
respect for international law, of which it is the organ, the Court must 
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declare that the action of the British Navy constituted a violation of 
Albanian sovereignty. 

This declaration is in accordance with the request made by Albania 
through her Counsel, and is in itself appropriate satisfaction. . . . 

For these reasons, the Cc^urt ... by eleven voles lo five, gives 
judgment that the People’s Republic of Albania is responsible under 
internationa] law for the explosions which occurred on October 22, 
1046, in Albanian waters, and for the damage and loss of human life 
that resulted therefrom; and by ten votes to six, reserves for further 
consideration the assessment of the amount of compensation . . 

. . , by fourteen \ oies to two, gives judgment that the United Kingdom 
did not violate the sovereignty of the People's Republic of Albania 
by reason of the acts of the British Navy in Albanian waters on 
October 22, 1946; and unanimously, gives judgment that by reason 
of the acts of ilie British Navy in Albanian waters in the course of 
the operation of November 12 and 1.^', 1946, the Lhiited Kingdom 
violated the sovereignly of the People's Republic of Albania, and 
that this declaration by the Court constitutes in itself appropriate 
satisfaction. 

(Basdevant, President, concurred, while reser\ing his position as to 
the Court’s compelenc\ to assess compensation. Judge Alvarez 
delivered a concurring judgment, while dissenting judgments were 
delivered by Judges Winiarski, Zoricic. Badawi Pasha, Krvlov and 
.Azevedo, and Ecer. Albanian Judge ad hoc a Czech national.) 
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Thi Httrit Cot KF or Admirai rv 
The Twee Gebroeclers 
(1801) 3 C. Rob, 336 

The vessel, believed lo be proceeding from Hamburg to Amsterdam, 
then under blockade, was captured in the Groningen Watt. A claim 
was given under authority of the Prussian minister alleging that the 
place of capture was within Prussian territory. 

The Court held the vessel, and others captured with it, lo be 
lawful prize. 


Judgment 

Per Sir William Scott: 

... On the blockade of Amsterdam this Court has been inclined 
lo hold generally, that all sea passages to Amsterdam by that great 
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body of waters the Zuydcr Zee were blockaded, supposing those sea 
passages to be in possession of the enemy. Such as were in the 
possession of neutrals, it was of opinion, were not included, unless 
the blockading force could be applied to the interior extremity of 
their communication. (Was) the present capture . . . made in a sea 
passage to the Zuydcr Zee belonging to the enemy or to a neutral 
power? . . . Supposing that question determined against the 
immunity of the place of capture, another question is proposed, 
whether, the belligerent party having passed over neutral territory, 
aninio capiendi, to the place where his rights have been exercised, 
those rights of capture so exercised are not thereby invalidated? 

. . . From the evidence as to the exact spot. 1 am led to suppose 
that the ships were not stationed on neutral territory, unless the 
whole of the Watt passage is to be so considered. 

... A claim of territory is of a most sacred nature. In ordinary 
cases where the place of capture is admitted, it proves itself; the 
facts happen within acknowledged and ntuorious limits; no inquiry 
is cither required or permitted. But otherwise, when it happens in 
places wliich the neutral country does not possess by any general 
principle or by any acknowiedged right. In such a case, it being 
contended by those who represent the belligerent State that no right 
exists, and that therefore the capture is free and legal, it can never 
be deemed an act c^f disrespect on the part of the foreign tribunal 
if it proceeds to inijuire into the fact of territorial rights- certainly 
not with a view of deciding generally upon such rights, but merely 
with respect to this particular fact of capture not for the purpose 
of shaking or invalidating such rights, but ilial it may enforce a legal 
observance of them, if the facts, on which lhc\ depend, are com¬ 
petently established. 

Something has been said ... of the reverence due to the asser¬ 
tion of princes whose claim is advanced: and this Court is disposed 
to pay the fullest measures of reverence which the law' will allow. 

. . . (But) the mere assertion is not to be received full and a^iupletc 
pr(H)f: . . . indeed, a c<nnrary rule would carry the reverence due 
to these august personages to an extravagance that derided all reason 
and justice. 

Strictly speaking, the nature of the claim brought forward on this 
(K'casion is against the general inclination of the law; for it is a claim 
of private and exclusive property on a subject where a general, or at 
least a common use is to be presumed. It is a claim which can only 
arise on portions of the sea, or on rivers flowing through different 
States. The law of rivers flowing entirely through the provinces of 
one State is perfectly clear. In the sea, out of the reach of cannon 
shot,' universal use is presumed. Yet in both of these there may, by 


Cf. The Anna (180.5), 5 C. Rob. 373. sec below. No. 107. 
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legal possibility, exist a peculiar property, excluding the universal or 
the common use. Portions of the sea are prescribed for; so are 
rivers flowing through contiguous States: the banks on one side may 
have been first settled, by which the possession and property may 
have been acquired, or cessions may have taken place upon con¬ 
quests, or other events. But the general presumption certainly bears 
strongly against such exclusive rights, and the title is a matter to be 
established, on the part of those claiming under it, in the same manner 
as all other legal demands are to be substantiated, by clear and 
competent evidence. 

The usual manner of establishing such a claim is, either by the 
express recorded acknowledgment of the conterminous States, or by an 
ancient exercise of executive jurisdiction, founded presumptively on 
an admission of prior settlement, or of subsequent cession. One 
hardly sees a third species of evidence, unless it be, what this case 
professes to exhibit, the decision of some common superior in the 
case of a contested river. The sea admits of no common sovereign: 
but it may happen that conterminous Stales, through which a river 
flows, may acknowledge a common paramount sovereign, who, in 
virtue of his political relation to them, may be (jualified to expropriate 
exclusively and authoritatively the rights of territory over such a 
river to one or other of them. . . . 

It is necessary for me to notice (a) phrase which has been used, 
'that all this is river and not sea\ That it is quite so is not indis¬ 
putably clear; it is true there are two passages which, during the 
reflux of the sea, carry down the river title of Eems a great way 
from the mainland; and for the convenience of navigation they are 
indicated by buoys. But surely it might be questioned without 
impropriety, supposing no decided understanding in this particular 
case, how far such streams beyond all capes and headlands arc at 
all times of the flow of the ocean to be deemed mere river. In common 
understanding, the emhouchure or mouth of a river is that spot w'hcrc 
the river enters the open space to which the sea flows, and where 
the points of the coast project no further, rhere may be shoals and 
sands bc\ond, . . . and buoys may be placed, and they may be 
distinguished from the sea at low water; but what are these w'hen the 
tide flows up, or at half tide, one w'ay or the other? Dndistinguishably 
parts of the octm —undiqiie pontus. 1 will not venture to lay down 
anything more positively on this matter, than that the nature of such 
sea passages must be held to be divisi imperii, between the ocean and 
the mainland; and when the sea flows for navigation, they should 
rather seem to belong to the former than the latter. 

(Sir William pointed out that in the various affidavits the parties 
indicated that they regarded the Watt as sea and not river.) . . . But 
leaving this out of the case, on what grounds is the Watt to be 
considered as part of the Eems, which runs at one end of it. at some 
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states of Ihe tides; rather than as part of the sea, which at all times 
runs at the other end? Admitting that the two passages were at 
all times to be deemed the river Eems, how follows it that all sea 
passages communicating with it are to be deemed not only river, but 
parts of that river? On the mere principal circumstances, it is not 
too much to say that the claim is against all special, as well as all 
general presumptions: upon all visible circumstances, it must be 
taken not as part of East Friesland, but cither as part of the general 
sea, or of the land of Groningen. 

Does the history support the claim better than the geography? 
History supplies no proof of original occupancy or subsequent cession, 
. . . I’hcre is evidence of an historical nature oflered. . . . First, 
there is an asserted grant of the emperor as a common sovereign in 
1454; and, secondly, the exercise of dominion. On the grant two 
things arc to be ascertained -the authority and the effect. It would 
ill become this Court to question the extent of Imperial rights; but it 
is not loo much to say that the carving out a common river, even in 
the interior of Germany, into private and exclusive possession, is a 
very high act of prerogative; and it is not shown, by any German 
jurist of authority, that the relations which the Emperor as head of 
that feudal confederacy bears to its members, and which has been 
very different at different times, did at any time, or particularly at 
the lime in question, invest him with any such prerogative. . . . 

But . . . (what is the effect of the grant)? ... It grants East 
Friesland in its full integrity and no more: it enlarges no rights: it 
abridges no rights of another province; it grants nothing to the 
territory; it is a mere personal grant of that territory to the individual 
and his heirs. This is the general purview of the grant. What docs it 
convey? From the Western Ferns-no{ inclusively. Without any 
reference to established usage the terms could hardly be understood 
to enure to a grant of the Western Hems itself, because it is not the 
natural construction of the words, and sccondl\\ because it interferes 
with the natural rights of the conterminous province. ... It gives 
the river Eems and all other ‘ streams, rivers, and rivulets \ as if 
disposilory of river navigations; but whether it be so or not. it is 
expressly qualified b}' the ‘ reserve of rights appertaining to East 
Friesland': so that it leaves everything on the footing of pre-existing 
rights, adding or diminishing nothing. This seems to be admitted 
by the persons authorising the claim, and alleging this grant in support 
of it; for it is said on their part that the grant is to receive its con¬ 
struction from the later usage, which usage is to be taken as c\'idcnce 
of the pre-existing right. 

That being the case, there being no evidence of acquisition, no 
proof of cession, and no direct authority to be derived from the 
terms of the grant, the whole question is again reduced to usage. 
If that is proved, it is certainly evidence of the most favoured kind. 
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AH men have a common interest in maintaining the sanctity of 
ancient possession, however acquired. . . . Then what is the natural 
evidence to be expected of ancient and constant usage, and how much 
of this has been produced? How is ancient jurisdiction proved on 
such a subject? By formal acts of authority, by holding courts of 
conservancy of the navigation, by ceremonious processions to ascer¬ 
tain the boundaries in the nature of perambulations, by marked 
distinctions in maps and charts prepared under public inspection and 
control, by levying of lolls, by exclusive fisheries, by permanent and 
visible emblems of power there established, by the appointment of 
ollicers specially designated to that station, by stationary guardships, 
by records and muniments, showing that the right has always been 
asserted and whenever resisted asserted with clTcct, This is the 
natural evidence to be looked for generally, and such as it is more 
particularly reasonable to require where a right is claimed against 
all general principles, and also against the natural rights and limits, 
and, indeed, against the independence and security of neighbouring 
slates. 

How much of this evidence is produced? A map or chart is 
produced, not published b\ authorit}, but adopted by authority, in 
which there is no distinction whatever made, that applies to the support 
of this claim, l.pon that map a person is examined at limbdcn, 
who puts a mark ... of his own as the limits of what he conceives 
to be the extremity of the Prussian territory. He proceeds to mention 
. . . ‘ that lhiriy-se\'en years ago he was employed in fixing buoys 
and beacons, and that whenever he or his fellows fixed them beyond 
that point, the Dutch took them up and threw them away, considering 
them as signs of authority and juri.sdictivm? This cannot undoubtedlv 
be considered as of little or no weight, but that it should be conclusive 
cannot be maintained. One observation immediately arises on it, 
that if this man and his fellows did fix these buoys beyond these limits, 
they at that lime did not perfectly comprehend the meaning of the 
buoys, or the exact limits of the territory; because if they considered 
them as indications of territory, how came they to place them beyond 
what arc now^ assigned as the just limits, if these were rccogni.scd 
limits? . . . How is it possible that the Court can hold the buoys and 
beacons to be marks of sovereignty, when it appears that the city of 
limbdcn maintains establishments of that kind in the island of Rottum. 
which is admitted to be a Dutch island belonging to Groningen? 
Indeed, the laying down (of) buoys and beacons is not in its nature 
to be considered as a necessary indication of territory. . . . The 
laying them down may be a servitus and a burthen, or it may be 
neither; it may be only that this is a navigation in which the city 
of Embden is much interested and the Dutch comparatively little, and 
therefore are content to leave the care and expense of it upon their 
neighbours. The claim relies on these as proofs of sovercittnty. 
Perhaps the evidence is more to show it a corporation right of the city 
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of Embden, which, of course, would belong to the Count of East 
Friesland, the sovereign of that city, . . . (and) if it is in any degree 
of that nature, it may somewhat enervate the evidence of the persons 
connected with that place. . . . 

Then with respect to the custom on which the claim is to be 
sustained, what is the evidence to be required of it? It is laid down 
by ... . many writers .... that there must be at least two wit¬ 
nesses to prove a custom, and that they must assign acts done as the 
ground of their belief. . . . 

As to all other evidence in this case, except the testimony of one 
person, speaking to the fact of his being employed to lay down buoys, 
and of having had to scuffle with some Dutch persons as to the 
position of them; and excepting the depositions of two others speaking 
lo their belief only, without assigning any reason of fact, there is a 
total silence. There are no tolls but for the Borcum lighthouse; no 
water bailiff, nor court rolls of any water jurisdiction, nothing in the 
nature of perambulations, no stationary oflicers or guard-ships. But, 
on the cxmtrary, there is a most material fact arising, that the Dutch 
not (mly had guard-ships in the Groningen Watt, but that they exer¬ 
cised actual hostilities there. Certainly this exercise of hostility is 
n(U conclusive evidence that the place where this happened was not 
Prussian territory, because it might be an irregularity on the pan 
of the Dutch and a subject of complaint on the part of Prussia; but 
as far as it appears on this evidence it stands as a naked fact; it docs 
not appear to have been complained of as an irregularity or encroach¬ 
ment on the Prussian territory; and therefore it is not to be presumed 
by this Ct)urt that it is so lo be considered. 

On this evidence, then, it is impossible for me to pronounce that 
these captures are invalidated by being actually made on Prussian 
territory. There remains the other question, whether they are not 
vitiated by the capturing ship having passed over neutral territory 
to accomplish the capture, as it is alleged they passed up the Western 
Lems, and that the whole of that is Prussian territory? . . . Some 
doubts might possibly be entertained . . . whether the Western liems 
is to be deemed at all limes and in all parts of it clearly Prussian 
territory; but, supposing it to be so, is it a violation of territory to 
have committed an act of capture after having passed over this territory 
to effect it? . . . The place of capture is accessible by other passages, 
not asserted to be neutral; it is not alleged that a hostile force might 
not have reached these ships by another route. ... It is not to be 
said that they were so enclosed and protected on all sides by neutral 
territory, that you could not approach them without passing over it. 
In the next place, it is not the case of an internal passage into the 
heart of the country . . .; it is a passage over an external portion 
of water, which you may prescribe for as territory, but not as inland 
river, or as part of the internal territory; it is not an entrance of an 
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armed force, up an inward passage, to reach an enemy lying in the 
interior of the land. Thirdly, it is an observation of law that the 
passage of ships over territorial portions of the sea, or external water, 
is a thing less guarded than the passage of armies over land. . . . 
An army in the strictest state of discipline can hardly pass into a 
country without great inconvenience to the inhabitants, . . . but the 
passage of two or three vessels, or of a fleet over external waters, 
may be neither felt nor perceived. For this reason, the act of inoflen- 
sively passing over such portions of water, without any violence 
committed there, is not considered as any violation of territory 
belonging to a neutral State permission is not usually required; such 
waters arc considered as the common thoroughfare of nations, though 
they may be so far territory as that any actual exercise of hostility 
is prohibited therein. Founhiv, it is to be observed that the right 
(^f refusal of passage, even upon land, is supposed to depend more 
on the inctmvcniencc failing on the neutral Slate, than on any injustice 
committed to the third party who is to be alTecied by the permission. 
Grotius ’ and Vattel ’^ both agree that it is no ground of complaint, 
nor cause of war against the intermediate neutral Slate if it grants 
passage to the troops of a belligerent, though inconvenience may 
ensue to the State beyond; the ground of the right of refusal being 
the inconvenience that such passages bring with them to the neutral 
Stale itself. This being the general state of the fact and of the law, 
it would be a proposition which could not be maintained in a full 
universal extent, that the passing over water, claimed as neutral 
territory, would vitiate any ulterior capture made on a third party. 
Suppose (in) case of a war . . . the Sound, . . . the Dardanelles, 

. . . or the Straits of Gibraltar . . , was the pass in question, could 
it be said in any of these cases that captures made beyond this point 
of passage over neutral water territory would be invalidated on any 
principle of the law of nations? Where a free passage is generally 
enjoyed. m)twithslanding a claim of territory may exist for certain 
purposes, no violation of territory is committed if the party, after 
an inolTensive passage conducted in the usual manner, begins an 
act of hostility in open ground. In order to have an invalidating 
elfect, it must at least be either an impermitted passage, over terri¬ 
tory where permission is regularly requested; or a passage under a 
permission obtained on false reprc.sentation, and suggestion of the 
purpose designed. In cither of these cases there might be an original 
misfeasance and trespass that travelled throughout and contaminated 
the whole: but if nothing of this son can be objected, I am of opinion 
that a capture, oihcrwhse legal, is in no degree affected by a pa.ssage 
over territory in itself otherwise legal and permitted. 

... I must pronounce that no sufficient objections arc shown 


‘ Df Jure Belli ac Pads, lf>25, Hk. II, ch. ii, s. 13. 

^ Lc Droit des Gens, 1758, bk. 3, ch. 7. ss. 119, 123. 
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against the validity of these captures, and that the ships must be 
adjudged lawful prize to the captors, being bound to Amsterdam in 
breach of blockade. 


66 

Si;pRi’Mi: Court of thf CxNitfd Statfs 

The Schooner Exchange v. M’Faddon 

(1812) 7 Cranch 116 

The libellants alleged that they were the sole owners of the EAchange 
when she sailed in 1809 from Baltimore for Spain. In December, 
1810, the schooner was seized by persons acting under decrees issued 
by Napoleon. They alleged that no sentence Itad been pronounced 
against her by any competent court, and claimed an order for restitu¬ 
tion of the vessel which was then lying at Philadelphia in the possession 
of her reputed captain. The United States Attorney for the District 
of Pennsylvania filed a suggestion to the effect that, since peace 
subsisted betvN'cen the United Stales and Napoleon, public vessels of 
the latter might enter and leave American ports without interference. 

riic District Court dismissed the libel. This sentence was reversed 
by the Circuit Court, but the wSupreme Court restored the original 
decision. 


Judgment 

Per Marshall C..1. : 

This case involves the very delicate and important inquiry, whether 
an American citizen can assert, in an American court, a title to an 
armed national vessel, found within the waters of the United 
Slates. . . . 

The jurisdiction of courts is a branch of that which is pos.sessed 
by the nation as an independent sovereign Power. 

The jurisdiction of the nation w'iihin its own territory is neces¬ 
sarily exclusive and absolute. It is susceptible of no limitation not 
imposed by itself. Any restriction upon it, deriving validity from 
an external source, would imply a diminution of its sovereignty to 
the extent of the restriction, and an investment of that sovereignly 
to the same extent in that power which could impose such restriction. 

All exceptions, therefore, to the full and complete power of a 
nation within its own territories must be traced up to the consent of 
the nation itself. They can flow from no other legitimate source. 

This consent may be either express or implied. In the latter 
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case, it is less determinate, exposed more to the uncertainties of 
construction; but, if understood, not less obligatory. 

The world being composed of distinct sovereignties, possessing 
equal rights and equal independence, whose mutual benefit is pro¬ 
moted by intercourse with each other, and by an interchange of those 
good ofiices which humanity dictates and its wants require, all 
sovereigns have consented to a relaxation in practice, in cases under 
certain peculiar circumstances, of that absolute and complete jurisdic¬ 
tion within their respective territories which sovereignty confers. 

This consent may, in some instances, be tested by common usage, 
and by common opinion, growing out of that usage. 

A nation would justly be considered as violating its faith, although 
that faith might not be expressly plighted, whicli should suddenly and 
without previous notice, exercise its lerriK^rial powers in a manner 
not consonant to the usages and received obligations of the civilised 
world. 

This full and absolute territorial jurisdiction being alike the 
attribute of every sovereign, and being incapable of conferring extra¬ 
territorial power, would not seem to contemplate foreign sovereigns 
nor their sovereign rights as its objects. One sovereign being in no 
respect amenable to another: and being bound by obligations of the 
highest character not to degrade the dignity of his nation, by placing 
himself or its sovereign rights within the jurisdiction of another, can 
be supposed to enter a foreign territory onI\ under an express licence, 
or in the confidence that the immunities belonging to his independent 
sovereign station, though not expressly stipulated, are reserved by 
implication, and will be extended to him. 

This perfect equality and absolute independence of sovereigns, and 
this common interest impelling them to muiual intercourse, and an 
interchange of good otlices with each other, have given rise to a class 
of cases in which every sovereign is undcrsl(X>d to waive the exercise 
of a part of that complete exclusive territorial jurisdiction, which has 
been staled to be the attribute of every nation. 

One of these is admitted to be the exemption of the person of t!ie 
sovereign from arrest or detention within a foreign territory. . . . 

A second case ... is the immunity which all civilised nations 
allow to foreign ministers. . . . 

A third case in which a sovereign is understood to cede a portion 
of his territorial jurisdiction is, where he allows the troops of a 
foreign prince to pass through his dominions. 

In such case, without any express declaration waiving jurisdiction 
over the army to which this right of passage has been granted, the 
sovereign who should attempt to exercise it would certainly be con¬ 
sidered as violating his faith. By exercising it, the purpose for 
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which the free passage was granted would be defeated, and a portion 
of the military force of a foreign independent nation would be diverted 
from those national objects and duties to which it was applicable, 
and would he withdrawn from the control of the sovereign whose 
power and whose safety might greatly depend on retaining the 
exclusive command and disposition of this force. The grant of a 
free passage therefore implies a w'aivcr of all jurisdiction over the 
troops during their passage, and permits the foreign general to use 
that discipline, and to inllict those punishments which the government 
of his army may require. 

But if. without such express permit, an army should be led through 
the territories of a foreign prince, might the jurisdiction of the 
territory he rightfully exercised over the individuals composing this 
army? 

Without doubt, a military force can never gain immunities of any 
other description than tln)se which war gives, by entering a foreign 
territory against the will of its sovereign. But if his consent, instead 
of being expressed by a particular licence, be expressed by a general 
declaration that foreign troops may pass through a specilied tract of 
country, a distinction between such general permit and a particular 
licence is not perceived, it would seem reasonable that every 
immunity which would be conferred by a special licence w'oiild be 
in like manner conferred by such general permit. 

W’e ha\e seen that a licence to pass through a territory implies 
immunities not expressed, and it is material to inquire why the 
licence itself max not be presumed? 

It is obvious that the passage of an army through a foreign 
territory will probably be at all times inconvenient and injurious, and 
would i>ften be imminentls dangerous to the sovereign through whose 
dominion it passed. Such a practice would break down some of the 
most decisive distinctions between peace and war, and would reduce 
a nation to the necessity of resisting by war an act not absolutely 
hostile in its character, or of cxpo.sing itself to the stratagems and 
frauds of a Power whose integrity might he doubted, and who might 
enter the country under deceitful pretexts. It is for reasons like 
these that the general licence to foreigners to enter the dominitms 
of a friendly Power is never understood to extend to a military force; 
and an army marching into the dominions of another sovereign may 
justly be considered as committing an act of hostility; and, if not 
opposed by force, acquires no privilege by its irregular and improper 
conduct. It may, how'cver. well be questioned whether any other 
than the sovereign power of the Stale be capable of deciding that such 
military C(mimander is w'ilhoul a licence. 

But the rule which is applicable to armies does not appear to be 
equally applicable to .ships of war entering the ports of a friendly 
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Power. The injury inseparable from the march of an army through 
an inhabited country, and the dangers often, indeed, generally, 
attending it, do not ensue from admitting a ship of war, without 
special licence, into a friendly port. A difTerent rule therefore with 
respect to this species of military force has been generally adopted. 
If, for reasons of State, the ports of a nation generally, or any par¬ 
ticular ports, be closed against vessels of war generally, or the vessels 
of any particular nation, notice is usually given of such determination. 
If there be no prohibition, the ports of a friendly nation arc considered 
as open to the public ships of all Powers with whom it is at peace, 
and they are supposed to enter such ports and to remain in them 
while allowed to remain, under the protection of the government of 
the place. 

In almost every instance the treaties between civilised nations 
contain a stipulation to this effect in favour of vessels driven in by 
stress of weather or other urgent necessity. In such cases the sovereign 
is bound by compact to authorise foreign vessels to enter his ports. 
The treaty binds him to allow vessels in distress to find refuge and 
a.s>liim in his ports, and this is a licence which he is not at liberty 
to retract. It would be difficult to assign a reason for withholding 
from a licence thus granted, any immunity from local jurisdiction 
which would be implied in a special licence. 

If there be no treaty applicable to the case, and the sovereign, 
from motives deemed adequate by himself, permits his ports to remain 
open to the public ships of foreign friendly Powers, the conclusion 
seems irresistible that they enter by his assent. And if they enter 
by his assent necessarily implied, no just reason is perceived by the 
Court for distinguishing their case from that of vessels which enter 
by express assent. . . . 

Those treaties which provide for the admission and safe depar¬ 
ture of public vessels entering a port from stress of weather, or other 
urgent cause, provide in like manner for the private vessels of the 
nation: and where public vessels enter a port under the genera! licence 
which is implied merely from the absence of a prohibition, they are, it 
may be urged, in the same condition with merchant vessels entering 
the same port for the purposes of trade who cannot thereby claim 
any exemption from the jurisdiction of the country. It may be 
contended, certainly with much plausibility if not correctness, that the 
same rule, and same principle arc applicable to public and private 
ships; and since it is admitted that private ships entering without 
special licence become subject to the local jurisdiction, it is demanded 
on what authority an exception is made in favour of ships of war. . . . 

... fit is) impossible to conceive , . . that a prince who stipu¬ 
lates a passage for his troops, or an asylum for his ships of war in 
distress, should mean to subject his army or his navy to the jurisdiction 
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of a foreign sovereign. And if this cannot be presumed, the sovereign 
of the port must be considered as having conceded the privilege to 
the extent in which it must have been understood to be asked. 

To the Court it appears that where, without treaty, the ports of 
a nation arc open to the private and public ships of a friendly Power, 
whose subjects have also liberty without special license, to enter the 
country for business or amusement, a clear distinction is to be drawn 
between the rights accorded to private individuals or private trading 
vessels, and those accorded to public armed ships which constitute a 
part of the military force of the nation. . . . 

... A public armed ship constitutes a part of the military force 
of her nation; acts under the immediate and direct command of the 
sovereign: is employed by him in national objects. He has many 
and powerful motives for preventing those objects from being defeated 
by the interference of a foreign State. Such interference cannot 
take place without affecting his power and his dignity. The implied 
licence therefore under which such \esscl enters a friendly port may 
reasonably be construed, and, it seems to the Court, ought to be 
construed, as containing an exemption from the jurisdiction of the 
sovereign, within whose territory she claims the rites of hospitality. 

I'pon these principles, by the unanimous consent of nations, a 
foreigner is amenable to the laws of the place; but certainly in 
practice, nations have not yet asserted their jurisdiction over the 
public armed ships of a foreign sovereign entering a port open for 
their reception. . . . 

It seems, then, to tlie Court, to be a principle of public law, that 
national ships of war, entering the port of a friendly Power open 
for their reception, arc to be considered as exempted by the consent 
of that Power from its jurisdiction. 

Without doubt, the sovereign of the place is capable of dcstro> ing 
tliis implication. He may claim and exercise jurisdiction either by 
employing force, or by subjecting such ve.sscls to the ordinary 
tribunals. But until such poucr be exerted in a manner not to 
be misunderstood, the sovereign cannot be considered as ha\ing 
imparted to the ordinary tribunals a jurisdiction, which it would be 
a breach of faith to exercise. Those general statutory provisions 
therefore which are descriptive of the ordinary jurisdiction of the 
judicial tribunals, which give an individual whose property has been 
wrested from him, a right to claim that property in the courts of 
the country, in which it is found, ought not, in the opinion of this 
Court, to be so construed as to give them jurisdiction in a case, in 
which the sovereign Power has impliedly consented to waive his 
jurisdiction. 

The arguments in favour of this opinion which have been drawn 
from the general inability of the judicial power to enforce its decisions 
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in cases of this description, from the consideration, that the sovereign 
power of the nation is alone competent to avenge wrongs committed 
by a sovereign, that the questions to which such wrongs give birth 
are rather questions of policy than of law, that they are for diplomatic 
rather than legal discussion, arc of great weight, and merit serious 
attention. . . . 

In the present stale of the evidence and proceedings, llic Ji.xc/uin^c 
must be considered as a vessel which was the property of the libel¬ 
lants, whose claim is repelled by the fact that she is now a national 
armed vessel, commissioned by and in the service of the Lmperor 
of France. The evidence of this fact was not controverted. But it is 
contended that it constitutes no bar to an inquiry into the validity 
of the title, by whicli the Emperor holds tliis vessel. Every person, 
it is alleged, who is entitled to property brought within the jurisdiction 
of (Hir Courts has a right to assert his title in those Courts, unless 
there be some law' taking his case out of the general rule. It is there¬ 
fore said to be the right, and if it be the right, it is the duty of the 
Court, to inquire whether this title has been extinguished by an act, 
the validity of which is recognised by national or municipal law. 

If the preceding reasoning be correct, the L.vc/iani^e, being a 
public armed ship, in the service of a foreign sovereign, with whom 
the Government of the Cnited States is at peace, and having entered 
an American port open for her reception. <m the terms on which 
ships of war are generally permitted to enter the ports of a friendly 
Power, must be considered as having come into the American terri¬ 
tory, under an implied promise that, while necessarilv within it. and 
demeaning herself in a friendly manner, she should be exempt from 
the jurisdiction of the country. 

If this opinion be correct, there seems to be a necessity for admit¬ 
ting that the fact might be disclosed to the Court by the suggestion 
of the Attorney for the United States. . . . 
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Out en’s Bench 

De Haber v. The Queen of Portugal 

(1851) 17 O.B. 171 

The plainlilf sought in the Lord Mayor’s Court of London to recover 
by way of attachment money allegedly owed to him by the Queen 
of Portugal. 1‘he plainlifT alleged that the money liad been held by 
his banker in Portugal, and, when Don Miguel was driven out of 
that country, had been paid over to the Government of Portugal under 
the decree of a Portuguese court. On the motion of the defendant 
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the Mayor’s Court was called upon to show cause why a writ of 
prohibition should not issue to the Court. 

The writ of prohibition was issued. 

Judgment 

Per Lord Campbell CJ.; 

. . . We think that, upon simple and clear grounds, there has been 
an excess of jurisdiction by the Court of the Lord Mayor of London, 
against which we arc bound to grant a prohibition at the prayer of 
the defendant. 

In the first place, it is quite certain, upon general principles, . . . 
that an action cannot be maintained in any English Court against 
a foreign potentate, for anything done or omitted to be done by him 
in his public capacity as representative of the nation of which he is 
the head; and that no English Court has jurisdiction to entertain any 
complaints against him in that capacity. Redress for such com¬ 
plaints affecting a British subject is only to be obtained by the laws 
and tribunals of the country which the foreign potentate rules, or by 
the representations, remonstrances or acts of the British Government. 
To cite a foreign potentate in a municipal court, for any complaint 
against him in his public capacity, is contrary to the law of nations, 
and an insult which he is entitled to resent. 

The statute 7 Anne, c. 12,‘ passed on the arrest of the Russian 
Ambassador, to appease the Czar, has always been said to be merely 
declaratory of the law of nations, recognised and enforced by our 
municipal law: and it provides -section 3 -that all process, whereby 
the person of any ambassador, or of his domestic servant, may be 
arrested, or his goods distrained or seized, shall be utterly null and 
void. . . . Can we doubt that ... the Sovereign himself would have 
been considered entitled to the same protection, immunity and privilege 
as the minister who represents him? 

. . . There can be no doubt that, according to the law’ of nations, 
reprisals would be the appropriate remedy, not a judicial citation 
before a municipal court, to be enforced by seizure of national 
property. 

. . . Wc cannot doubt that the awarding of the attachment in 
the present case by the Lord Mayor's Court was an excess of juris¬ 
diction, on the ground that the defendant is sued as a foreign 
potentate. . . . 

We have now to consider whether we can grant the prohibition 
on the application of the Queen of Portugal before she appears in 
the Lord Mayor’s Court. The plaintiff’s counsel argue that, before 
she can be heard, she must appear and put in bail, in the alternative. 


Diplomatic Privileges Act. 1708. 
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to pay or to render. It would be very much to be lamented if, before 
doing justice to her, we were obliged to impose a condition upon 
her which would be a further indignity, and a further violation of 
the law of nations. If the rule were that the application for a 
prohibition can only be by the defendant after appearance, we should 
have had little scruple in making this an exception to the rule. But 
. . where the Court to which the prohibition is to go has no juris¬ 
diction, a prohibition may be granted upon the request of a stranger, 
as well as of the defendant liimself. . . . riie reason is that, where 
an Inferior Court exceeds its jurisdiction, it is chargeable with a 
contempt of the Crown as well as a grievance to the party. Therefore 
this Court, vested with the power of preventing all Inferior Courts 
from exceeding their jurisdiction to the prejudice of the Queen or 
her subjects, is bound to interfere when duly informed of such an 
excess of jurisdiction. What has been done in this case by the Lord 
Mayor's Court must be considered as peculiarly in contempt of the 
Crown, it being an insult to an independent Sovereign, giving that 
Sovereign just cause of complaint to the British Government, and 
having a tendency to bring about a misunderstanding between our 
Gracious Sovereign and her ally the Queen of Portugal. 

Therefore, , . . we are bound to correct the excess of jurisdiction 
brought to our notice, and to prohibit the Lord Mayor’s Court from 
proceeding further in this suit. 
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SupRtMr: CouR'r oi the United States 
Coleman v. Tennessee 
(1878) 97 U.S. 509 (see below. No, 161.) 
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Probate Division and Court or Appeai 
The Parlement Beige 
(1879.) 4 P,D. 129; (1880) 5 P.D. 197 

Under the Anglo-Belgian Postal Convention of 1876' it was agreed 
that Belgian postal packets would be treated as vessels of war in 
all British ports. The Parlement Bel^e v\as a Belgian mail packet, 
which was also used for trading purposes, belonging to the King 
of the Belgians. She was involved in an accident with another vessel 


67 B.F.S.P., 1875-6, p. 19. 
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and proceedings were instituted in the Admiralty Division to recover 
redress. No appearance was entered, but the Attorney-General tiled 
an information and protest asserting that the Court had no jurisdic¬ 
tion. Sir Robert Phillimore, in the Court of first instance, overruled 
the protest and in so doing discussed the validity of the Convention. 
The Attorney-General appealed, and the Court of Appeal, without 
making any reference to the treaty, upheld the immunity of the vessel. 


Probate Division'' 

Per Sir Robert Phillimore: 

... I now approacli the question whether the convention between 
Her Majesty and the King of the Belgians , . . does, so far as this 
country is concerned, place the Parlemcnt Beige, while in British 
ports, in the category of a public ship of war and exempt her from 
the process of an English Court. 

. . . The very fact that this packet is in terms given by the 
convention the privileges of a ship of war in British ports and there 
only, tends to show that she had not sucii privileges by general 
international law, and that a convention was deemed necessary to 
confer them. 

It is admitted that this convention has not been confirmed by any 
statute; but it has been contended on the part of the Crown both 
that it was competent to Her Majesty to make this convention, and 
also to put its provisions into operation without the confirmation of 
them by Parliament. The plaintiffs admit the former, but deny the 
latter of these pre^positions. 

The power of the Crown to make treaties with foreign States is 
indisputable. . , , 

... A treaty may contain provisions wiiich are ultra vires of 
the prerogative, in part valid and operative, and in part invalid and 
inoperative. A treaty is, indeed, not necessarily void by reason of 
the infraction of some of its conditions, though it may be voidable; 
and the validity of it cannot be challenged, speaking generally, by 
any private person; but a court of justice when called upon to execute 
the provisions of a treaty may, at the instance of the subject, who is 
affected by them, examine whether the provisions arc such as to be 
capable of legal enforcement. . . . 

It is .Article 6 ' which has the most important bearing on this 
case. . . . 

“ This judgment is only reported in so far as it deals with the nature of the 
Convention. 

‘. . . These vessels shall be considered, and treated in . . . all . . . British 
ports at which they may . . . touch, as vessels of war, and be there entitled 
to all the honours'and privileges which the interests and the importance of 
the service in which they are employed, demand. They shall be exempted 
in those ports . . . from all . . . dues. , . . They shall not be diverted from 
their especial duty -that is to .say, the conveyance of mails—by any authority 
whatever, or be liable to seizure, detention, embargo, or arret dc prince/ 
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With respect to the interpretation of the last clause . . . the words 
seizure, detention, embargo, or arret de prince, related to the belli¬ 
gerent rights of the Crown. . . . 

With respect to the other clauses .... 1 think it cannot be denied 
that they purport and intend to place this Belgium (sic) packet in 
the category of a ship of war while in a British port. . . . 

If the Crown had power without the authority of parliament by 
this treaty to order that the Parlement Beige should be entitled to 
all the privileges of a ship of war, then the warrant, wiiich is prayed 
for against her as a wrongdoer on account of the collision, cannot 
issue, and the right of the subject ... to recover damages for the 
injuries done to him by her is extinguished. 

This is a case of the treaty-making prerogative of the Crown which 
I believe to be without precedent, and in principle contrary to the 
laws of the constitution. . . . The law' of this country has indeed 
incorporated those portions of international law which give 
immunities and privileges to foreign ships of war and foreign 
ambassadors: but 1 do not think that it has therefore given the 
Crown authority to clothe with this immunity foreign vessels, 
which arc really not \esscls (^f war, or foreign persons, who arc not 
really ambassadors. 

. . . (Counsel) dwell forcibly upon the wrong which would be 
done to this packet if, being invited to enter the ports of this country 
with the privileges of a ship of war, she should find them denied to 
her. I acknowledge the hardship, but the remedy ... is not to be 
found in depriving the British subject without his consent, direct or 
implied, of his right of action against a wTongdoer. but by the agency 
of diplomacy, and proper measures of compensation and arrangement, 
between the Governments of Great Britain and Belgium. 1 must 
allow the warrant of arrest to issue. . . , 


Court of Appeal 

Per Brett, Baggallay and James L.JJ,: 

. . . Has the Admiralty Division jurisdiction in respect of a 
collision to proceed in rem against, and, in case of non-appearance or 
omission to find bail, to seize and sell, a ship present in this country, 
which ship is at the lime of the proceedings the property of a foreign 
sovereign, is in his possession, control, and employ as sovereign by 
means of commissioned officers, and is a public vessel of his State, 
in the sense of its being used for purposes treated by such sovereign 
and his advisers as public national services, it being admitted that 
such ship, though commissioned, is not an armed ship of war employed 
as a part of the military force of his country? On the one side it is 
urged that the only ships exempted from the jurisdiction are armed 
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ships of war, or ships which, though not armed, are in the employ 
of the government as part of the military force of the Slate. On the 
other side it is contended that all movable property, which is the 
public property of a sovereign and nation used for public purposes, 
is exempt from adverse interference by any court of judicature, it 
is admitted that neither the sovereign of Great Britain nor any 
friendly sovereign can be adversely personally impleaded in any court 
of this country. It is admitted that no armed ship of war of the 
sovereign of Great Britain or of a foreign sovereign can be seized 
by any process whatever, exercised for any purpose, of any court 
of this country. But it is said that this vessel, though it is the 
properly of a friendly sovereign in his public capacity and is used 
for purposes treated by him as public national services, can be seized 
and sold under the process ('f the Admiralty Court of this country, 
because it will, if so seized and sold, be so treated, not in a suit 
brought against the sovereign personally, but in a suit in rcni against 
the vessel itself. This contention raises two questions: first, supposing 
that an action in rem is an action against the property only, meaning 
thereby that it is not a legal proceeding at all against the owner v)f the 
property, yet can the property in question be subject to the jurisdiction 
of the ( V)un? Secondly, is it true to say that an action in retn is only 
and solely a legal procedure against the property, or is not rather a 
procedure indirectly, if lun directly, impleading the owner of the 
properly to answer to the judgment of the Court to the extent of his 
interest in the property? 

The first question really raises this, whether every part of the 
public properly of every sovereign authority in use for national pur¬ 
poses is not as much exempt from the jurisdiction of cverv Court 
as is tlie person of every sovereign. Whether it is so or not depends 
upon whether all nations have agreed that it sliall be. or, in other words, 
whether it is so by the law of nations. The exemption of the person 
of every sovereign from adverse suit is admitted to be a part of the 
law of nations. An equal exemption from interference by any process 
of any court of some property of every sovereign is admitted to be 
a part of the law of nations. The universal agreement which has 
made these propositions part of the law of nations has been an 
implied agreement. W'hether the law of nations exempts all the 
public property of a Slate, depends on whether the principle, on 
which the agreement has been implied, is as applicable to all that 
other public property of a sovereign or State as to the public property 
which is admitted to be exempt. If the principle is equally applicable 
to all public property used as such, then the agreement to exempt 
ought to be implied with regard to all such public property. If the 
principle only applies to the property which is admitted to be exempt, 
then we have no right to extend the exemption. 

The first question, therefore, is: What is the principle on which 
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the exemption of the person of sovereigns and of certain properties 
has been recognised? . . . 

... It seems to us . . . that the real principle on which the 
exemption of every sovereign from the jurisdiction of every court 
has been deduced is that the exercise of such jurisdiction would be 
incompatible with his regal dignity - that is to say, with his absolute 
independence of every superior authority. . . . The immunity of an 
ambassador from the jurisdiction of the courts of the country to 
which he is accredited is based upon his being the representative of 
the independent sovereign or State which sends him, and which sends 
him upon the faith of his being admitted to be clothed with the same 
independence of and superiority to all adverse jurisdiction as the 
sovereign authority whom he represents would be. . . . 

The principle ... is that, as a consequence of the absolute 
independence of every sovereign authority, and of the international 
comity which induces every sovereign State to respect the indepen¬ 
dence and dignity of every other sovereign State, each and every one 
declines to exercise by means of its courts any of its territorial juris¬ 
diction over the person of any sovereign or ambassador of any other 
State, or over the public property of any Slate w Inch is destined 
to public use, or over the property of any ambassador, though such 
sovereign, ambassador, or property be within the territory, and, there¬ 
fore, but for the common agreement, subject to its jurisdiction. 

. . . This proposition would determine the first question in the 
present case in favour of the protest, even if an action in rem were 
held to be a proceeding solely against property, and not a proceeding 
directly or indirectly impleading the owner of the property to answer 
to the judgment of the Court. But wc cannot allow it to be supposed 
that in our opinion the owner of the property is not indirectly 
impleaded. ... In a claim made in respect of a collision the property 
is not treated as the delinquent per sc\ Though the ship has been 
in collision and has caused injury by reason of the negligence or want 
of skill of those in charge of her, yet she cannot be made the means 
of compensation if those in charge of her were not the servants 
of her then owner, as if she w'as in charge of a compulsory pilot. 
This is conclusive to show that the liability to compensate must be 
fixed not merely on the property, but also on the owner through the 
property. If so, the owner is at least indirectly impleaded to answer 
to, that is to say, to be alTected by, the judgment of the Court. . . . 
To implead an independent sovereign in such a way is to call upon 
him to sacrifice either his properly or his independence. To place 
him in that position is a breach of the principle upon which his 
immunity from jurisdiction rests. Wc think that he cannot be so 
indirectly impleaded, any more than he could be directly impleaded. 
The case is, upon this consideration of it, brought within the general 
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rule that a sovereign authority cannot be personally impleaded in 
any court. 

But it is said that the immunity is lost by reason of the ship 
having been used for trading purposes. As to this, it must be main¬ 
tained cither that the ship has been so used as to have been employed 
substantially as a mere trading ship and not substantially for national 
purposes, or that a use of her in part for trading purposes takes away 
the immunity, although she is in possession of the sovereign authority 
by the hands of commissioned officers and is substantially in use for 
national purposes. Both these propositions raise the question of how 
the ship must be considered to have been employed. 

As to the first, the ship has been by the sovereign of Belgium, by 
the usual means, declared to be in his possession as sovereign, and 
to be a public vessel of the State. It seems very difficult to say that 
any court can inquire by contentious testimony whether that declara¬ 
tion is or is not correct. To submit to such an inquiry before the 
Court is to submit to its jurisdiction. It has been held that if the ship 
be declared by the sovereign authority by the usual means to be a 
ship of war that declaration cannot be inquired into.‘ . . . Whether 
the ship is a public ship used fc>r national purposes seems to come 
w'ithin the same rule. But if such an inejuiry could properly be 
instituted it seems clear that in the present case the ship has been 
mainly used for the purpose of carrying the mails, and only subservi¬ 
ently to that main object for the purposes of trade. I he carrying 
of passengers and merchandise has been subordinated to the duly 
of carrying the mails. 7’hc ship is not in fact brought within the 
first proposition. As to the second, it has been frequently stated 
that an independent sovereign cannot be personally sued, although 
he has carried on a private trading adventure, . . . because such a 
suit would be inconsistent with the independence and equality of the 
Stale which he represents. If the remedy sought by an action in rcni 
against public properly is, as we think it is, an indirect mode of exer- 
ci.sing the authority of the Court against the owner of the properly, 
then the attempt to exercise such an authority is an attempt incon¬ 
sistent with the independence and equality of the Stale which is 
represented by such owner. The property cannot upon the hypothesis 
be denied to be public property; the case is within the terms of the 
rule; it is within the spirit of the rule; therefore, we are of opinion 
that the mere fact of the ship being used subordinately and partially 
for trading purposes does not take away the general imnuiniiy. For 
all these reasons we . . . have come to the conclusion that the 
judgment mu.st be reversed. 


Exchanfiv v. M'Faddon (1812), 7 Cranch 116, see above. No. 66. 
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70 

Court of Appfai 

Mi^hell V. Sultan of Johorc 

[1894] 1 O.B. 149 

While staying in Great Britain, the Sultan of Johore, describing 
himself by the assumed name of " Albert Baker \ promised to marry 
the plaintiff. When he failed to do so she sued him for breach of 
promise, and he pleaded that the Court had no jurisdiction as he was 
a sovereign independent ruler who had not submitted to the juris¬ 
diction. The Court of first instance upheld the plea, and the plaintiff 
appealed to the Court of Appeal which dismissed her appeal. 

JiuLvnent 

Per Lord Esher M.R.: 

. . . The first point taken was that it was not sufficiently shown 
that the defendant was an indepcndeni sovereign Power. There was 
a letter written on behalf oi the Secretary of State for the Colonies 
. . . which clearlv came from the Secretary of Stale for ihc C olonies 
in his official character. He is in colonial matters the adviser of the 
Ouecn, and I think the letter has the same effect for the present 
purpose as a communication from the Queen. It was argued that 
the judge ought not to ha\e been satisfied with that letter, but to have 
informed himself from historical and other sources as to the status of 
the Sultan of Johore. ... 1 am of opinion that he ought not to have 
done so; that, when once there is the authoritative certificate of the 
Queen through her Minister of State as to the status of another 
sovereign, that in the courts of this country is decisive, fhereforc 
this letter is conclusive that the defendant is an independent sove¬ 
reign. For this purpose all sovereigns are ecjual. The independent 
sovereign of the smallest State stands on the same footing as the 
monarch of the greatest. 

It being established that the defendant is in that po.sition, can he 
be sued in the courts of this country? It is not contended that he 
could, unless by coming into this country, and living there under 
a false name, and . . . by so deceiving the plaintiff, he has lost his 
privilege as an independent sovereign and made himself subject to 
the jurisdiction. In the case of the Parlemcnt * the w'hole 
subject was carefully considered. ... 1 said, in giving the judgment 
of the Court in that case. . . . ‘The principle ... is that, as a 
consequence of the absolute independence of every sovereign 
authority, and of the international comity w hich induces every sovereign 
State to respect the independence and dignity of every other sovereign 
State, each and every one declines to exercise by means of its courts 

‘ (J880) 5 P.D. 197, 214, see above, No. 69. 
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any of its territorial jurisdiction over the person of any sovereign 
or ambassador of any other State, or over the public property of 
any State which is destined to public use, or over the property of 
any ambassador, though such sovereign, ambassador, or property be 
within its territory, and therefore, but for the common agreement, 
subject to its jurisdiction.’ It appears to me . . . that the rule was 
thus laid down absolutely and without any qualification. We had 
not then to deal with the tiuestion of a foreign sovereign submitting to 
the juri.sdiction; everybody knows and understands that a foreign 
sovereign may do that. Hut the que.stion is, henv? Wliat is the time 
at which he can be said to elect whether he will submit to the juris¬ 
diction? Obviously, ... it is when the Court is about or is being 
asked to exercise jurisdiction over him, and not at any previous 
time. Although up to that time he has perfectly concealed the fact 
that he is a sovereign, and has acted as a private individual, yet 
it is only when the time conics that the Court is a.sked to exercise 
jurisdiction over him that he can elect wliether he will submit to the 
jurisdiction. If it is then shown that he is an independent sovereign, 
and dv>es not submit to the jurisdiction, the Court has no jurisdiction 
over him. It follows from this that there can be no inquiry by the 
Court into his conduct prior to that dale, file only question is 
w'hclher, wlien the matter ct>mes before the Court, and it is shown 
that tlie defendant is an independent sovereign, he then elects to 
submit to the jurisdiction. If he docs not, the Court has no juris¬ 
diction. . , . For these reasons the appeal must be dismissed. 

Per Kay L.J.: 

. , . Mere the person cited was the Sultan of Johore, and the 
means which the judge took of informing himself as to his status was 
by inquiry at the Colonial OlTice. In answer to that inquiry there 
came a letter from iliat ollicc. ... It was contended that the letter 
was not sullicicnl. and did not satisfactorily establish the status of 
the defendant as an independent sovereign. 1 confess I cannot con¬ 
ceive a more satisfactory mode of obtaining information t>n the subject 
than such a letter. Proceeding as it does from the ollicc of one of the 
principal wSccrctarics of Stale, and purporting to be written by his 
direction, I think it must be treated as equivalent to a statement by 
Her Majesty herself, and, if Her Majesty condescends to stale to 
one of her Courts of Justice, that an individual cited before it is an 
independent sovereign, I think that statement must be taken as con¬ 
clusive. But it w'as argued that the letter itself contains, by 
reference, a confutation of its statements; that it refers to a treaty.* 
and, on looking to that treaty, it appears that its terms are, in effect, 
that the Sultan should have certain protection, he on his part engaging 
not to enter into treaties with any foreign Powers; and that such a 


"(1885) 76 B.r.S.P., 1884-5, p. 92. 
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treaty amounts to an abnegation of his sovereign powers which 
destroyed his position as an independent sovereign. But, if he is not 
an independent sovereign, he must be a dependent one. 1 asked 
during, the argument on whom he was dependent, and failed to get 
a satisfactory answer. The agreement by the Sultan not to enter into 
treaties with other Powers does not seem to me to be an abnegation 
of his right to enter into such treaties, but only a condition upon which 
the protection stipulated for is to be given. If the Sultan disregards 
it, the consequence may be the loss of that protection, or possibly 
other difficulties with this country; but 1 do not think that there is 
anything in the treaty which qualifies or disproves the statement in 
the letter that the Sultan of Johorc is an independent sovereign. 

. . . The principle being well settled by abundant authority that, 
unless the foreign sovereign chooses to waive his rights when sued, 
he is not liable to the jurisdiction of the courts of this country, I 
think that this appeal fails, and must be dismissed. 

(A concurring judgment was delivered by Lopes L.J.) 

(For the elTect of the various constitutional changes in Malaya 
after 1945 upon the status of the Sultan of Johore as an independent 
sovereign, see the decision ('jf Gordon-Smith J. in the Singapore High 
Court in Timgkii Ahnhakar v, T/ic Sultan of Johorc (194^1), 15 
Malayan Law Journal, 187, sustained bv the Court of Appeal (1950), 
16 M.L.J. 3.) 


71 

Court of Appeal 

Musurus Bey v. Gadban and Others 

[1894] 2 O.B. 352 

Musurus Pacha had been Turkish Ambassador in London for some 
years until December, 1885. He left England in February. 1886, 
having been engaged in the interval in winding up his allairs and 
handing over his official business. He then returned to Turkey, 
where he died in 1890. having appointed the plaintiff his executor. 
In 1873, wdiile still ambassador, Musurus Pacha borrowed a large 
sum of money from Messrs. Gadban and Watson which had never 
been repaid. In 1891 the executor came to England and engaged Mr. 
Gadban to collect certain bonds belonging to the estate of his testa¬ 
tor. The action sought to recover from the defendants, Mr. Gadban’s 
executors, moneys and bonds collected by Mr. Gadban as a result 
of his agreement with the plaintiff. The defendants did not deny that 
the money was due. but claimed to be entitled to the debt of 1873. 
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The point at issue was whether the original debt was barred by the 
Statute of Limitations. 

It was held that the debt was not barred, and this decision was 
upheld by the Court of Appeal. 

Judgment 

Per Smith LJ.: 

... It cannot be disputed, as this debt of £3,107 was contracted 
in this country in 1873, and as the present claim to be paid it . . . 
was not raised till December, 1892, that prima facie the Statute of 

Limitations ’ is an answer, for the six years would have run out in 

1879; but this is an exceptional case, and it is said that, as Messrs. 
Gadban and Watson had no cause of action against Musurus Pacha 
for the money lent in 1873 before he left this country in February, 
1886, for until then he was not capable of being sued in the courts 
of this country, he being an ambassador thereto,* and as since then 
he has continuously lived beyond (the) seas, the Statute of Limita¬ 
tions did not begin to run until bis executor took these proceedings 
in this country.^ 

. . . (The plaintid) did not assert, for this would have been useless, 
that Musurus Pacha could have been elTcctively sued during the 
period he was dc facto ambassador in London, for the case of 

Magdalena Steam Navigation Co, v. Martin V . . settled that he 

could not, as during that period he was exempt from the juris¬ 
diction of the courts of this country. 

He said, however, arid in this 1 agree, that no case had actually 
decided that a writ could not be sued out against an ambassador, if it 
w^rc not served, and he asserted that this unserved writ . . . might 
have been sued out prior to 1879, . . . and kept alive by renewal 
every six months until Musurus Pacha ceased to be ambassador . . . 
in 1886; and that the Statute of Limitations began to run from the 
date when this unserved writ might have been sued out. . . . 

He also argued . . . that Musurus Pacha could have been 
elTeclively sued to judgment by suing out and serving a writ 
upon him during the two months betw^een December, 1885, and 
February, 1886, whilst he w^as making ready to leave this 
country . . . ; and lastly, he said ... a cause of action arose 
(at the latest in February, 1886, when Musurus Pacha left 

' 1623, 21 Jac. 1. c. 16. By Section 3 all actions of debt must be commenced 
and sued within six years after the cause of action, but by Section 7 the 
plaintiffs if beyond the seas may bring such actions within six years of their 
return. 

'■Diplomatic Privileges Act, 1708, 7 Anne, c. 12, s. 3. 

’ 1706, 4 & 5 Anne, c. 3. By Section 19 (1) if persons are beyond the seas 
at the time of the accrual of the cause of action against them, the plaintiff 
may bring his action within six years of the defendant’s return. 

"(1859) 2 E. & E. 94. 
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England), for Mnsnrus Pacha, after his return to Turkey, might 
have been sued ... by means of the procedure which permits notice 
of a writ to be served upon a foreigner resident out of the jurisdiction 
for breach of contract to be performed within it,' . . so, which¬ 
ever way it was taken, he said a cause of action had arisen . . . 
more than six years before (the defendants) set up their claim to the 
£3,107 in 1892, and therefore it was statute-barred, . . . 

The writs and processes mentioned in the (Dipli>matic Privileges) 
Act (as proscribed) are not confined to such as directly touch the 
person or goods of an ambassador, but extend to such as in their 
usual consequences would have this effect as was held in the Magda¬ 
lena Steam Navii^ation Cik Case. This case . . . lays down in clear 
and unambiguous language the principles upon which ::n ambassador 
is free from being impleaded in the courts of this country. 

Lord Campbell . . . used this language of an ambassador: ‘He 
does not owe even a temporary allegiance to the sovereign to whom 
he is accredited, and he has at least as great privileges from suits 
as the Sovereign whom he represents. Me is not supposed even to 
live within the territory of the Sovereign to wdioni he is accredited, and, 
if he has done nothing to forfeit or to waive his privilege, he is for all 
juridical purposes supposed still to be in his own country.''' 

I’hesc being the principles upon which an ambassador is indepen¬ 
dent of the civil jurisdiction of the country to which he is sent, in my 
judgment it is clearly inconsistent w'ith them to hold that an ambassa¬ 
dor, who has at least as great privileges of exemption from suits as the 
Sovereign whom he represents, can, even apart from the (Diplomatic 
Pri\ileges .\cn, ha\e a writ sued nut against him commanding him 
in the name of Her Majest\ to appear in her Courts to answ'er the 
claim of one of her subjects, even although such writ is not to he 
served. . . . 

Moreover, what jurisdiction is there to sue out a writ in the form 
of a writ for .service in this country against a Turk resident in Lurkey, 
or to serve such a writ upon a Turk in Turkey? And \cl this was 
and is the true legal position of Musurus Pacha, from the date he 
first became an ambassador in London till he died in Turkey in 
1890.^ 

If, however, such a writ were sued out, in my judgment it could 
not be renewed from six months to six months. . . . for such a 
renewal is only to be had when the Court or judge is satisfied that 
reasonable efforts have been made to serve the defendant, or for other 

Rules of the Supreme Court, 1883, Order XI. 

At p. III. 

■ Hie principle of diplomatic immunity i.s no longer considered to rest on extra¬ 
territoriality. It IS now regarded solely as being a limitation upon the 
exercise of the local jurisdiction; see Rose v. The King [19471 3 D.L.R. 618, 
below. No. 83. 
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good reason.* I’his order clearly contemplates the case where there 
is a defendant capable of being sued and served when the writ is 
issued, but who cannot be found, or there is some other good reason 
for the renewal of such a writ, and it does not apply to a case like the 
present where there is no such defendant at all when the writ is 
sued out. In my opinion, when the Court or judge ascertained that 
the writ wiiich they or he were asked to renew had been sued out 
against an ambassador accredited at the time to this country, their 
duty would be to refuse the application for renewal, and to hold that 
the writ, as in my judgment it would have been, had been improvi- 
dently issued. 

1 am aware that . . . this view may work a hardship upon a 
creditor of an ambassador, . . . but fin the words of) Lord Camp¬ 
bell. . . . ' those who cannot safely trust to the honour of an ambas¬ 
sador. in supplying him with what he wants, may refuse to deal with 
him without a surety, w'ho may be sued; and the resource is always 
open of making a complaint to the government by which the 
ambassador is accredited.’ 

For thc.se reasons, in my judgment, it is not competent either 
to sue out a writ against an amba.s.sador, even though it is not to be 
served, or to renew it. and therefore Messrs. Gadban and Watson had 
no cause of action against Musurus Pacha prior to December, 1885, 
when he presented his letters of recall. . . . 

As to the second point, that (there was.) an effective cause of 
action against Musurus Pacha during the two months between Decem¬ 
ber, 1885, and February, 1886, in my judgment it was decided in the 
Ma^ihilcna Steam Navlitatb^n Co. Case that this is not so. It was 
there lield that there could be no execution against an ambassador 
while he is accredited, nor even when he is recalled, if he only 
remains a reasonable time in this country after his recall,*" and that 
is precisely what Musurus Pacha did in the present case. During 
those two months Musurus Pacha was in the same position as he was 
before his recall as to immunity from being sued. It was said that 
this was obiter. I do not think so; but even if it be, in my judgment, 
considering the position of an ambassador, it is good law and sound 
sense. This point therefore fails the plaintiff. . . . 

(Smith L.J. then considered the effect of Order XI on the 4 & 5 
Anne, c. 3, and found that the Order left the statutory rights intact.) 
For these reasons the last point also fails the plaintiff. The Queen's 
Bench Division were in my judgment right when they held that the 
plaintiff could not set up the Statute of Limitations to the claim of 
Messrs. Gadban and Watson. This appeal must be dismissed. . . . 

(Davey L.J. delivered a concurring judgment.) 


* Rules of the Supreme Court, 1883, Order VIII, r. 1. 

'^Magdalena Steam Navigation Co. v. Martin (1859), 2 E. & E. 94, at p. 115. 
at p. 114. 
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72 

Chancery Division and Court of Appeal 

In re Suarez : Suarez v. Suarez 
[1917] 2 Ch. 131. [1918] 1 Ch. 176 

The plaintilT claimed to be one of the next of kin of Francisco Suarez 
who died intestate in February, 1897. The defendant was also one of 
the next of kin and the person to whom letters of administration were 
granted in 1900. The defendant was Fnvoy Fxtraordinary and 
Minister Plenipotentiary of Bolivia to the Court of St. James’s, and 
was also Consul-General in London for the said Republic. The 
present action was commenced in January, 1914, by originating 
summons, but the learned judge declined to make any order until 
satisfied that the defendant had clearly expressed his willingness to 
subiiiit to the jurisdiction and waived his privilege as a diplomatic 
agent. This was done and an order made, l-nder various subsequent 
orders the defendant was required to pay certain sums into court, and 
in 1917 a summons was issued by the plaintiff for leave to proceed to 
execution. Two days before the summons was issued the defendant 
left for Bolivia on three months’ leave of absence. 

At the first hearing the defendant claimed that he was protected 
against execution by the Diplomatic Privileges Act, and in this he 
was successful. 


Chancery Division 

Per Eve J.: 

, . . The defendant ... in opposition to an application by the 
plaintiff . . . for leave to enforce (an order of the Court) has raised 
the question whether, notwithstanding his submission to the jurisdic¬ 
tion, any writ of execution can be sued out or issued whereby his 
goods, chattels, or effects can be seized or attached. 

In support his contention that any such writ is null and void 
the defendant relics on section 3 of the Diplomatic Privileges Act, 
1708 .^.. 

To this the plaintiff answers that there are limits to this rule 
of exemption—it does not extend to real estate; and he maintains, 
further, that personal property, not being emoluments of the office, or 
used or necessary for the exercise of the functions of an Ambassador 
or for the maintenance of the personal dignity or comfort of the 

’ 7 Anne, c. 12. ‘All writs and processes . . . sued forth or prosecuted whereby 
(inter alia) the goods or chattels of any ambassador or other publick minister 
of any foreign prince or Stale ’ accredited to and received by the King of 
England ‘may be distrained, seized, or attached, shall be deemed and adjudged 
to be utterly null and void to all intents, constructions, and purposes what¬ 
soever.’ 
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Ambassador, does not fall within it. but is subject to the local 
jurisdiction. . . . 

No decided authority is cited to support the further exception to 
the rule for which the plaintilf contends, but reliance is placed on 
several passages lending to suggest the existence of such exception 
ejuoted from the jurists in the report of Taylor v. licsty and on some 
observations made in the judgments in that case, more particularly in 
that of Maule J. . . . 

Putting it mostly in favour of the applicant here, it comes to this, 
that the judgments in Taylor v. Best left open the question propounded 
by Maule J.—‘Whether an Ambassador or public Minister can be 
brought into Court against his will, by process not immediately 
affecting either his perstm or his property, and have his rights and 
liabilities ascertained and determined ’ ; and when that question was 
answered by an emphatic negative in the case of Maydalcna Steam 
Navii^ation Co. v. Martin ' the matter was really concluded, and 
thereafter Taylor v. Best stands only as an authority for what it actually 
decided, and can no longer usefully be resorted to for any dicta or 
expressions of opinion raising doubts as to what the law really is. The 
law as laid down in the Maydalena ( ase has been reallirmed without 
qualification by the Court of Appeal in The Farlement Bel^e " and in 
Mitchell V. Sultan of Johony' and there can now no longer be any 
doubt that in this country an Ambassador is entitled to complete im¬ 
munity from the jurisdiction of the local Courts except in cases in which 
he submits or invites the jurisdiction. In . . . In re Republic of Bolivia 
exploration Syndicate,'' Astbury J. went so far as to express doubts 
whether the privilege can be waived at all by a Minister-- at any rate, 
vvith(Hit the permission of his own Government. I do not propose 
to examine wliether these doubts are well founded, but , . . authority 
to conlirm them is not wanting. On this occasion, however, 1 shall 
assume that the privilege was effectually waived down to the date 
of the order now sought to be enforced, and I do this the more readily 
because this aclitm is in its nature an action primarily to recover 
property in the hands of the defendant in a fiduciary character as 
trustee 'fv>r the inicstate's next of kin. and property therefore to which 
the shelter of his exterritorial privilege would not extend, . . . 

This then brings me to the question whether an Ambassador 
submitting to the jurisdiction down to judgment, when judgment has 
been pronounced, or an order working out the judgment has been 
made determining his liability to pay, can then assert his immunity 
from process by way of execution and set up the statute of Anne as 
an answer to an application for leave to issue execution. 

“(18.M) 14 C.H. 487. 

2 E. & E. 94. 

‘ (1880) 5 P.D. 197, sec above. No. 6^). 

• flS941 I Q.B. 149. see above, No. 70. 

■•fbM4| 1 Ch. 139. 
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Astbury J. in (the Bolivia Exploration Case) is of opini(^n that 
he can; and to the same eiTeet are statements to be found in (the 
writings i>f a number of authorilaiixe authors). . . . 

There is» therefore, a con.scnsus tT opinion amongst text-writers, 
concurred in by Astbury J., that any writ of execution direclcd against 
personal property is null and void under the statute, and that it is 
immaterial that the Ambassador has up to that point in the action 
submitted to the jurisdiction, or even invoked it. ... J think the proper 
course is to make no order on the summons except that it do stand 
over generally, with liberty to restore in the event of the defendant 
ceasing to hold an ollice to which the immunity he asserts is attached. 

Conn of Appeal 

In September, 1917, the Foreign Oflice informed the plaintitFs 
solicitors that tlie British Charge d'AlTaires at La Paz had reported 
that the Bolivian Government had terminated the defendant's oHice 
as Bolivian Minister and that his name had been removed from the 
Diplomatic List, fn October the summons was restored and the 
plaintilT renewed his application ‘oefore Fve J. Lve J. granted the 
application and pointed out tltat. although diplomatic privilege con¬ 
tinued for a reasonable lime after the termination of the missitm, he 
did not consider the present case to he one in which extra lime should 
be granted. He also rejected the defendant's plea that the proceedings 
were void, and held that he had power to direct a secjuestralion to 
issue even though the order directing payment into Court within a 
certain time had not been served on the defendant. 1 he defendant 
appealed. The Court td’ Appeal dismissed this appeal. 

Judgment 

Per Swinfen Lady L.J.: 

. . . The defendant contends that as a former Minister of the 
Republic of Bolivia he was and is exempt from civil process. 1 he 
answ^er to which by the plaintifT is that the defendant's diplomatic 
position has long since ceased to exist, and that while the defendant 
was Minister, by the direction or with the consent of his Government, 
he expressly waived his diplomatic privilege, and voluntarily came in 
under the present proceedings and took advantage of them to obtain 
an order against the plaintilT to account. 

... It was not disputed that the defendant had waived his privilege 
so far as he could do it, but one contention raised was that he could 
only do it with the consent of his Government, and that it had not 
been shown that he did obtain this consent, fhe first answer to 
this argument is that w'hile iie was Minister credit must be given to his 
acts, and it must be assumed that in the course which he took he 
was acting in accordance with the instructions of his Government. 
But the further answ'er is he did in fact obtain the authority of his 
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Government. . , . (By Seplcmher, 1917) the clcfeiulaiu no longer 
possessed any diplomatic privilege, and does not appear to have 
been in luigland since Marcli, 1917. It is not a case in which a claim 
is made for a reasonable lime to wand up the alTairs of his legation, . . . 
and it is not suggested that ample opportunity has not already been 
given liim to wind up the business of the legation. Why, therefore, 
should not a writ of scLjiiestration be issued to compel obedience to 
the (nders of the C'ouri? it was contended on behalf of the appellant 
that by virtue of (the Diplomatic Privileges Act) the proceedings taken 
against him were null and void, and that a Minister could not waive 
his privilege, and that any purported waiver was inelTcctivc. It must, 
however, be remembered that section 3 . . . was merely declaratory of 
the common law, as its language show's. . . . Sectit)n 3 provides: ‘ And 

to prevent the like insolences for the future be it further declared '.not 

‘ he it further enacted '. It has been frequently pointed out . . . that 
section 3 of the Act was declaratory of the common law. and must 
therefore be construed according to the cemnnon law, of which the 
h\\ of nations must be deemed a part. . . . 

'fhe exemption from process accorded by the law of nations to 
Sovereigns and to Ambassadors and foreign Ministers, being for their 
benelit, may be w'aived by or with the permission of the Sovereign, in 
accordance with the maxim (Juilihct potest renunchirc jari pro sc 
introducio. . . . I’he contention on behalf of the defendant was founded 
upon a dictum of l.(n*d 'lalbi't in Burhuh's Case" : but the passage 
referred to merely means, as the context shows, that, the privilege 
being, for the sake of the Prince by whom the Ambassador is sent, the 
Ambassador cannot renounce such privilege and protection w'itliout 
the consent of the Ciovernmcnl which sent him. . . . 7'he point, there¬ 
fore, fails. (Swinfen Pady I...I. then discussed the nature of a 
sequestration order, and found that in the circumstances of the present 
case actual service upon the defendant was not necessary.) 

In niv opinion the order of Fve J. was quite right, and the appeal 
fails. 

(Concurring judgments were delivered by Warrington and 
.Scrutton L.J.T.) 
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COUR I OF ApPT AI 

The Gagara 

[1919] P. 95 (see above. No. 33) 


"(1737) CiiS. t. Talb. 281. 
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74 

Hol’sp ov Lords 

Duff Development Co.^ Ltd. v. 
Government of Kelantan 

fL)24] A.C. 7^)7 


In the cicfeiuianls made a sealed agreemenl gianting mining and 
inlier rights in Kelainan lo the plainliiTs. The deed contained an 
arbitration clause, incorporating the Arbitration Act, In 1921 

a dispute was referred to an arbitrator who found for the company 
and ordered the Government of Kelantan to pay the costs of the 
arbitration and award. In 1921 the Government moved lo have this 
award set aside on the ground of error in law. Fhis application was 
dismissed and the decision was confirmed by the Court of Appeal 
and the House of Lords. In 1922 the company moved in the King’s 
Bench Division, in accordance with the terms of the Arbitration Act, 
for lea\e to enforce the award. 

.A garnishee order was obtained from a Master in July, 1922, but 
in December, 1922, this order was set aside by another Master on the 
ground that Kelantan was an independent sovereign State, and its 
Sultan an independent sovereign. The order was set aside on appeal, 
but restored by the Court of Appeal. From this decision the plaintilTs 
appealed to the House of Lords who aflirmed the order of the Court 
of Appeal. 


Ji{d:^niem 


Per Viscount Cave: 

. . . Jt was argued that the Government of Kelantan was not an 
independent sovereign State, so as to be entitled by international 
law to the immunity against legal process which was delined in The 
Pariement Belter It has for some lime been the practice of our 
Courts, when such a question is raised, to take judicial notice of the 
sovereignly of a State, and for that purpose in any case of uncertainty 
- to seek information from a Secretary of Stale; and when information 
is so obtained the C'ourt does not permit it to be questioned by the 
Parties. ... In answer to this inquiry (in the instant case) the Under 
Secretary (of the Colonies) replied as follows: , Kelantan is an 

independent State in the Malay Peninsula and His Highness the Sultan 
. . . is the present Sovereign Kulcr thereof. 

‘ Prior to the year 1909 the relations between Siam and Kelantan 


’ 52 & 53 Viet., c. 49. 

= 11879) 5 P.D. 197, SCL* above. No. 69. 
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were regulated by an agreement signed in 19()2. ‘ . . . Such rights as the 
King of Siam possessed over Kclantan were transferred to His Majesty 
the King by a treaty signed at Bangkok on March 10, 1909.' ... 

‘ Not all the rights possessed by the King of Siam were ever 
exercised by His Britannic Majesty and the present relations between 
His Majesty the King and the Sultan of Kelanlan which arc those of 
friendship and protection are regulated by an agreement (of) l^io.' 

. . . His Majesty the King does not exercise or claim any rigius of 
sovereignty or jurisdiction over Kelantan. 

‘In 1910 the Rajah of Kelantan with His Majesty’s approval 
assumed the title of Sultan and is now Sultan and Sovereign of the 
State of Kelantan. 

‘ The Sultan in ( ouncil makes laws for the Government ot the 
State, and His Highness dispenses justice through regularly instituted 
Courts of Justice, . . . and generally speaking exercises without 
question the usual attributes of Sovereignty. . . .’ 

The documents enclosed in this reply show that Kelantan had 
formerly been recognised as a dependency of Siam: that the Siamese 
Government had .., transferred to the British Government all its rights 
over Kelantan: and that . . . the Rajah* afterw^ards styled the Sultan— 
of Kclantan had engaged to have no political relations with any 
foreign power except through the medium of His Majesty the King of 
Rngland and to follow in all matters of administration ... the advice 
of an advi.scr appointed by His Majesty. ... It was argued on behalf 
of the appellants that, although the Secretary of State had stated . . . 
that Kelantan was an independent State and its Sultan a Sovereign 
Ruler, this .statement must be held to be e[ualified by the terms of the 
documents , . .: that, taking the information as a whole, the true result 
was that Kelantan was not an independent but a dependent State: 
and accordingly that the Sultan was not immune from process in the 
English Courts. 

In my opinion this argument cannot prevail. . . . 

No doubt the engagements entered into by a State may be of such 
a character as to limit and qualify, or c\cn to destroy, the attributes 
of sovereignty and independence . . .: and the precise point at which 
.sovereignty disappears and dependence begins may sometimes be 
diniciilt to determine. Bui where such a qiie.slion arises it is desirable 
ih.tt it should be determined, not by the Courts, which must decide on 
legal principles only, but by the Governntent of the country, which 
is entitled to have regard to all the circumstances of the case. Indeed, 
the recognition or non-recognition by the British Go\ ernmenl of a State 


Maxwell, .Sir William G.. and Gibson. W. S.. I'rcarirs and Ai^rt'cnu nis Aifi'vi- 
in^ the Mala\ States and lUmieo, 1924, p. S5 at p. 86. 

" 102 H.F.S.P., 1908 - 9 , p. 126. 

" 103 B.F.S.P.. 1909-10, p. 518. 
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as a sovereign State has itself a close bearing on the question whether 
it is to be regarded as sovereign in our Courts. In the present case 
the reply of the Secretary of Stale shows clearly that notwithstanding 
the engagements entered into by the Sultan of Kelanlan with the 
British Government that Government continues to recognise the Sultan 
as a sovereign and independent ruler, and that His Majesty docs not 
exercise or claim any rights of sovereignly or jurisdiction over that 
country. If after this deiinite statement a dillerent view were taken by 
a British Court, an undesirable conflict might arise; and ... it is the 
duty of the Court to accept the statement of the Secretary of State thus 
clearly and positively made as conclusive upon the point. 

But secondly it is argued . . . that, assuming the Sultan of Kelantan 
to be a sovereign ruler, he has waived his sovereignty and submitted 
to the jurisdiction of the High Court . . . by assenting to the arbitration 
clau.se in the deed of 1912, and . . . by applying to the Court to set 
aside the award of the arbitrator. 

... It was held in Mi^licll v. Sultan of Johorc " that a submission 
by a (foreign) sovereign, to be eflective, must take place when the 
jurisdiction is invoked and not earlier, and that when a question of 
jurisdiction is raised by him there can be no inquiry by the Court into 
his conduct or actions prior to that date; and 1 see no reason for 
doubting the correctness of that decision. If therefore a .sovereign 
having agreed to submit to jurisdiction (in a contract or agreement) 
refuses to do so when the question arises, he may indeed be guilty of a 
breach of his agreement, but he does not thereby give actual jurisdic¬ 
tion t(' the Court. 

... I am of opinion that this appeal fails and should as against the 
respondent Government be dismissed. . . . 

Ter V-iscoLint Finlay : 

... It is .settled law that it is for the Court to lake judicial notice 
of the status of any foreign Government. If there can be any doubt 
on the matter the practice is for the Court to receive information from 
the appropriate department of His Majesty’s Government, and the 
information so received is conclusive. . . . 1 here are a great many 
matters of whicli the Court is bound to take judicial cognizance, and 
among them are all cjiiestions as to the status and boundaries of foreign 
Powers. ... It has long been settled that on any question of the status 
of any foreign Penver the proper cour.se is that the Court sliould apply 
to His Majesty’s Cjovernmenl, and that in any such matter it is bound 
to act on the information given to them through the proper department. 
.Such information is not in the nature t)f evidence; it is a statement by 
the .Sovereign of this country through one of His Ministers upon a 
matter which is peculiarly within his cognizance. 

' f 18^)4] 1 Q.n. 149. SCJ i-hovc. No. 70. 
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The letter of the Colonial Office ... is an official answer by the 
Secrelary of State on behalf of the Government. 

I’hc question put was as to the status of the ruler of Kelantan. It 
is obvit)us that for sovereignty there must he a certain amount of 
independence, but it is not in the least necessary tliat for sovereignty 
iheie should be complete independence. Jt is quite consistent with 
sovereignty that the sovereign may in certain respects be dependent 
upon another Power; the control, for instance, of foreign affairs may be 
completely in the hands of a protecting Power, and there may be 
agreements or treaties which limit the powers of the sovereign in 
internal affairs without entailing a loss of the position of a sovereign 
]\ n\cY. In the present case it is obvious that the Sultan of Kelantan 
is to a great extent in the hands of His Majesty's Government. We 
were asked to say that it is for the Court and for this House in its 
judicial capacity to decide whether these restrictions were such that the 
Sultan had ceased to be a sovereign. We have no power to enter into 
any such inquiry. . . . 

In the face of (the) statement (of the Colonial Olfice) it is hopeless 
to contend that the Colonial Ollicc, by appending to its letter the 
agreements with Siam and with Great Britain, referred it to the Court 
to decide upon these documents whether the Sultan was sovereign or 
not. Such an interpretation is contrary to the plain terms of the letter. 
. . . When the letter and the documents are read together, it is clear that 
the Secrelary of State says explicitly that the Sultan is a sovereign 
ruler, and the d(K'unients are appended bv way of making it clear that 
their effect has been considered and that the Colonial Office lies 
given all due weight to them in arriving at the conclusion that the 
Sultan is a sovereign prince. There is no ground for saying that 
because the question involves considerations of law these must be 
determined by the Courts, The answer of the King, through the 
appropriate department, settles the matter w'hether it depends on fact 
or on law. 

. . . While there are extensive limitations upon its independence, 
the enclosed documents do not negative the view that there is quite 
enough independence left to support the claim to sovereignly. But, 
as I have said, the question is not for us at all; it has been determined 
for us by His Majesty’s Government, which in such matters is the 
appropriate authority by whose opinion the Courts of His Majesty 
are bound to abide, 

. . . 1 he only right conferred (by the Arbitration Act) is a right to 
apply for leave to issue execution on the award, and this leave will be 
granted only in suitable cases. It is not a suitable case if a foreign 
Government is concerned, unless there has been a clear w^aiver by 
that Government of its sovereign rights for this purpose. To the 
arbitration the Government of Kelantan had no objection; they 
attended the proceedings throughout. It was only when it was 
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proposed to take a step which involxed the right to execution against 
the Government Uiat there was any occasion to raise the objection of 
sovereignty. . . . 

Per Lord Sumner: 

. . . (Discussing Mi^liell v. Sultan of Joliore) The status of foreign 
communities and the identity of the high personages who are the chiefs 
of foreign Stales, are matters of which the Courts of this country lake 
judicial notice. Instead of requiring proof to be furnished on these 
subjects by the litigants, they act on their own knowledge or, it neces¬ 
sary, obtain the requisite information for themselves. I take it that 
in so doing the Courts are bound, as they would be on any other issue 
of fact raised before them, to act on the best evidence and. if the 
question is whether some new Slate or some older State, who^c 
sovereignty is not notorious, is a sovereign Slate or not, the best 
e\ idence is a statement, which the Crown condescends to permit the 
appropriate Secretary of State to give on its behalf. It is the preroga¬ 
tive of the Crown to recognise or to withhold recognition from States 
or chiefs of States, and to determine from time \o time the status with 
which foreign Powers are to be deemed to be invested. '1 his being 
so. a foreign ruler, whom the Crown recognises as a sovereign, is such 
a sovereign for the purposes of an English Court of law, and the nest 
evidence of such recognition i.s the statement duly made with regard 
to it in His Majesty's name. Accordingly where such a statcnieiu is 
forthcoming no other evidence is admissible or needed. ... In consider¬ 
ing the answer given by the Secretary of Slate, it was not the business 
of the Court to inquire w'hether the Colonial Olfice rightly concluded 
that the Sultan was entitled to be recognised as a sovereign by iiticr- 
national law. All it had to do was to examine the communication in 
order to see if the meaning of it really w'as that the Sultan had been 
and was recogni.sed as a sovereign. 

There may be occasions, when for reasons of State full, uncondi¬ 
tional or permanent recognition has not been accorded by the Crown, 
and the answer to the question put has to be temporary if not 
temporising, or even where some vaguer expression has to be used. 
In such cases ncU only has the Court to collect the true meaning of the 
communication for itself, but also to consider whether the statements 
as to sovereignty made in the communication and the expressions 
‘ sovereign ’ or ‘ independent ’ sovereign used in the legal rule mean 
the same thing. ... If the Crowm declined to answer the inquirv. as 
in changing and difficult times policy might require it to dt), the Court 
might be entitled to accept .secondary evidence in default (T the best, 
subject, of course, to the presumption that, in the case of a new 
organisation, which has de facto broken away from an old State, still 
existing and still recognised by His Majesty, the dominion of the old 
State remains unimpaired until His Majesty is pleased to recognise 
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the change. ... In the present case there is a precise and sufhcienl 
statement as to the status of the Sultan of Kelantan, as recognised by 
His Majesty, with nothing ambiguous about it. 

^rhe questions, what are the boundaries of a foreign State? and also 
what communities or tribes arc under its authority? apart from any 
recognition of their sovereignty or refusal to recognise it, are questions 
which seem to me to stand on a different footing. . . . 

. . . I’hc frontiers of foreign countries are matters of geography, 
not always involved with matters of State. Certainly it is not aKva>s 
safe for Courts to form their own impression on such subjects. ... It 
dc'^es not, however, follow that, on mere questions of this kind, resort 
ought to be had to the Foreign Ollice. or that its answer, if given, 
must necessarily be taken to be c(^rrect in fact. 1 d(^ not think it has 
yet been held or ought to be held that the Crown must be deemed 
to kiKnv all the geographical boundaries of all foreign States at all 
times, and this so that its statement on the subject would be conclusive. 
Contiguous States have often disputed their common boundary, and 
no other State has had occasion to know where it runs any better than 
they have done themselves. . . . How can a judge of the High Court 
lake judicial notice of unlraced lines, and how can His Majesty's 
Government tell him with aulhorilv exactly where they arc? ... 1 think 
such boundaries, where no acts of the Crown with regard to them have 
been invcd.\ed, must depend on evidence giver* in the ordinary way. . . . 

(Lord Dunedin delivered a concurring judgment, while Lord 
Car.son dissented.) 


75 

Horsi: or I.ords 

Fngclkc t'. Musinann 

[1928] A.C. 43.> 


riic respondent issued a writ against the appellant for arrears of rent 
and dilapidations under a lease. The appellant put in a condiiional 
appearance and sought to set the writ aside on the ground that he was 
employed in the commercial department of the German Eimbassy 
where he was Consular Secretary. Fhe appellant's name was on the 
Diplomatic List issued by the Foreign Ollice. The appellant put in 
aflidavils in support of his cvmtcntions, but the respondent alleged he 
was cmpl(\\ed in the consular and not the diplomatic service and 
sought to cross-examine him on the aflidavils. 1 he master refused 
leave to cross-examine, but his order was re\crscd by the judge in 
chambers. On appeal the Attorney-General informed the Court, on 
instructions from the Foreign Ollice, that the appellant was a member 
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of the staff of the German Ambassador and was recognised by the 
British Government without any reservation. Ihe Court of Appeal 
upheld the judge in chambers, refusing to accept the Attorney- 
Generars statement as conclusive. The Attorney-General intervened 
in the appeal to the House of Lords on the ground that the issues 
raised might alfect the interests of the Crown in the conduct of foreign 
affairs. 

The House of Lords held that the Attorncy-Generars statement 
was binding and that the defendant was entitled to privilege. 

Judgment 

Per Lord Buckmastcr: 

. . . No question is raised on this appeal affecting the existence 
or the extent ('if (the) protection (enjoyetJ by ambassadors and other 
accredited representathes of foreign countries). The sole point for 
determination is the mcthcxl by which the status of any person who 
claims the benefit of the privilege is to be determined. Lor the 
appellant it is contended that the statement of the Attorney-Genera! 
on the instructions of the I'oreign Ollice is for this purpe^se con¬ 
clusive, while the respondent asserts that any such dispute should be 
ascertained in the ordinary way according to the usual rules of 
evidence. . . . 

So far as the question of principle is concerned, the ca.se . . . (T 
Duff Development Co. v. Kelantan Government ' is a clear authority 
that the method of proving the status (^f the sovereigns or of the 
ambassadors who are their representatives is by the very method that 
is challenged in the prcseni case. J he statute,' itowever, draws no 
distinction between the ambassadors and what, in the language of the 
Act of Parliament, is described as the ‘'domestic or domestic servant 
of any such ambassador and it seems dillicull to understand when 
the principle is admitted with regard to the one that it should not apply 
in relation to the other, for the privilege is the same m each ca.se. With 
regard to the sovereignty of a particular Stale and whether or not a 
particular person is a sovereign ruler, the case referred to makes the 
general principle plain. As I.ord Finlay said; Ml has long been 
settled that on any question of the status nf any foreign Power the 
proper course is that the Court should apply to His Majesty's 
Government, and that in any such matter it is bound to act on the 
information given to them through the proper department. Such 
information is not in the nature of evidence; it is a statement by the 
Sovereign of this country through erne of his Ministers upon a matter 
which is peculiarly within his cognizance.’ ■* . . . 

Now the acceptance and recognition of persons who form the staff 

^ fl‘>24] A.C. 797. see above. No. 74. 

M.)iploiTiatic Privileges Act, 1708, 7 Aiinc, c. 12. 

'' At p. 820. 
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of an ambassador are matters which, having regard to the practice 
in the conduct of foreign alTairs, are equally based on the comity of 
nations and necessarily also within the cognizance of the Crown acting 
through the Foreign Office. They are in a position to know what 
are the duties performed and the persons who perform them, and it 
is plain that, though they trust the list put forward if it appears from 
their knowledge to be a list which might reasonably be accepted, yet 
the list itself is scrutinised, inquiries arc made and, if necessary, persons 
are rem ned f(^r sufficient reasons. I'hat some such practice is con¬ 
templated under the Act itself is plain from the section which provides 
that IK' person shall be proceeded against for the arrest of a servant 
of the ambassador unless his name shall have been registered in the 
olfice of one of the principal Secretaries of Slate and transmitted to the 
shentfs of l.ondon and Middlesex, who are to hang up the list in some 
public place.' This, c'f course, is a negati\e provision and docs not 
show that the list slnuild be accepted as c\idencc: but it docs con¬ 
template the preparation of a list of people for whc'in iminiinity is 
claimed and its publication in the manner therein provided. The list 
is not conclusive, nor is it the list itself on which reliance is to be 
placed, but on the statement of the Crown, speaking through the 
Aitornev-Cieneral, stating that a particular person at the critical 
m‘>ment is qualiiied to be upon the list. When this statement has 
been made it is difficult to see how it can be questioned without the 
introduction of proceedings which in the person of the ambassador 
himself, and cijiKilly of his wife and family and staff, it would obviously 
be undesirable to institute. . . . 

It is, of couiNe, obvious that the privilege claimed has serious 
results, as it excludes from their remedies in the Courts the people 
with whom membei^ of the ambassador's staff may have incurred 
('Idigalions, and it is possible that it is open to abuse. It is of the 
essence of all privilege that it may be abused, but that question has 
nothing to do with the matter we are called upon to decide: the 
merits of the dispute out of which this question has arisen are in no 
way before ns for cv>iisideraiion. I he privilege itself depends upon 
maintaining the obligations of international law and the cmiiiiy of 
nations. It would, indeed, be unfortunate if, after recognition had 
been afforded by His Majesty through the Foreign Oflice to people 
as holding such posts on the ambassadorial staff as entitled them to 
the privilege and the statement as their position had been alforded 
on bcliiilf of the Crown through the Attorney-General, it was to be 
disregarded by the judiciary, for, in such circumstances, the ensuing 
contest could not possibly inure to the public good. . . . 

Per Lord Phillimorc: 

. . . By international law which is part of the common law of this 


‘‘ Section 5. 
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country, an Ambassador, by which term I intend to include diplonuilic 
agents of all sorts, ... is sent by the one country and received by 
the other upon the term that he has among his diplomatic privileges 
immunity from legal process in the Courts of the country which 
receives him. . . . 

This immunity being accorded to him in order that he may lrap.^acl 
his Sovereigirs business, is a privilege which he cannot waive unless 
under direction from his Sovereign. 

1 he Ambassador further requires, in order that he may elTectually 
do his Sovereign's business, that there should be a like immunity 
for his persona] family, . . . his diplomatic family, . . . whom 1 take to 
be intended by the word ‘domestic' in the statute of Anne, and liis 
ordinary servants, described in the statute as ‘ domestic servants \ 
with a possible reservation in the case of domestic scr\ants who are 
nationals of the receiving country. 1 he pri\ ilege of all these persons 
is a derived privilege created for the benefit of the Ambassador and 
may be waived by him. but should, unless waived, he taken by them 
for the Ambassador's benefit. 

But just as the receiving State may intimate that a pr(*p(ised 
Ambassador will not be agreeable to it and will be refused, so, if 
the Ambassador tenders a person as a domestic or domestic serwint, 
the receiving Slate may refuse to accept and recognise the man as 
such, and when the person tendered is a subject of the receiving 
country conditions may be made. . . . 

When we come to the ordinary domestic servant, it may well be, 
that if he be a British subject, the Foreign Ollice may intimate that 
they cannot accept him so as to give him privilege. But according 
to English law—which may in respect of the domestic servant who 
is a national go somewhat beyond general international law--t»iice 
the man is tendered as a domestic or as a domestic servant, and the 
tender is accepted, the status is created and the privilege attache^. 

When, therefore, the certificate from the Foreign Office was 
delivered by the Attorney-General, it was not, as suggested on behalf 
of the plaintiff, a piece of hearsay evidence, a mere narrative of uhat 
the Ambassador had tefid the Foreign Ollice. It was a statement of 
what the Secretary of Slate on behalf of His Majesty had done, not 
what he was doing ad hoc, or what he was believing and repeating, but 
what the Foreign Office had done. The ccrtificalc is no attempt on 
the part of the executive to interfere with the judiciary of the cn>untry. 
The status which gives the privilege has been already created by the 
Crown in virtue of its prerogative in order to administer its relations 
vvilh a foreign country in accordance with international law. . . . 

. . . Where the man’s chief has not taken the precaution of tender¬ 
ing the man and procuring his acceptance, the man may have still to 
prove his status aliunde. But where the man has been tendered and 
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accepted the joint act creates a status, which can only be removed 
by showing that his duties have ceased or that he has engaged in trade. 

My Lords, if 1 am not mistaken, when a question arises in the 
Law Courts as to whether a ruler is a Sovereign, and a proper Secretary 
of Stale is consulted, the right answer is not ‘ A.B. is a Sovereign \ but 
‘ A.B. is recognised by His Majesty as a Sovereign .so 1 think, the 
exact inquiry in this case is jiot whether the defendant is a member of 
the .Ambassadorial stalf but whether he has been accepted and 
rec(.>gnised by the Crown as such a member, and it appears to me that 
he has so been. . . . 

(l-ord Blanesburgh concurred in Lord Buckmaster's judgment, 
and Lords Dunedin and Warrington of ClylTe delivered concurring 
judgments.) 


76 

ClIANC LRV Dl\ ISION 
Monaco v. Monaco 
(1937) 157 L.T. 231 

Tile plaintiff, the reigning prince of Monaco, sought an injunction 
against the defendant, his former son-in-law. to restrain the latter from 
removing his son from the Ihiitcd Kingdom where he v\as at school. 
The plaintiff also claimed the immediate delivery of the child, Prince 
Rainier, to himself or his appointee. The child was not a ward of 
court, and both he and his father possessed Monegasque nationality. 
By the law of Monaco the national law of the Parties governs questions 
of status, and this law applies to the sovereign family. As the result 
of an arbilratiim by M. Poincare, a Monegasque decree was 
promulgated regulating the terms of separation between the defendant 
and his wife, the plainlilFs daughter. By ordinance the sovereign 
took (uer the personal custody of the two children of the marriage. 
The plaintiff's claim was based on this ordinance. 

The Court granted the relief claimed. 


f*cr Luxmoore .1.: 

. . . The plainlilf has esiabli.shed that he is entitled under and by 
virtue of the ordinance ... to the guardianship and custody of Prince 
Rainier, and I hold as a fact that he is so entitled. In the result, unless 
the defendant is in a position to satisfy me that the plaintiff is not 
entitled to ask this Court to assist him in re.specl of his legal rights. 
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the plaintilV will be entitled to the relief he seeks. It seems to me that 
the legal rights having been established it is not open to the defendant 
to resist the relief sought by attempting to prove that the plaintilT was 
actuated by some personal motive in promulgating the ordinance. . . . 
Further argument . . . im this aspect of the case . . . ought ... to be 
heard in camera, for it must obviously be founded on matters which, 
having regard {o the fact that the guardianship and custody of an infant 
is invoked, would in the case of a British infant not be discussed in 
an t>pcn court. In my opinion, the same practice ought to be applied 
to the hearing of an application to grant the person legally enlilicd to 
the guardianship and custody of an infant who is the subject of the 
soxercign of a foreign State, from exercising his rights. . . . 

(It was suggested ft^r the defendant ' that in the case of a foreign 
sovereign, who is a plaintilT, the Ccuiri must not disparage his dignity 
by giving him costs.’) 

1 cannot think that the Court is precluded w^iere there is a 
defendant who is, in the opinion of the Court, wrong in law, from 
saying that under all the circumstances, because the plaintilT is the 
.sovereign of an independent State, we will no[ insult his dignity by 
ordering the defendant to pay the costs. ... 1 di^ mn think there is 
any such rule. . . . (In tinllei v. The Kini: of Spain ‘ the House of I .ords 
said): ‘We will not disparage the dignity of the King of Spain by 
giving him costs,’ although I suppose the King of Spain did not ask 
for costs. In the pre.scnt case the plainiilf asks for costs and there is 
an end of it, 1 am certainly not going to hold that there is an absolute 
decisi(Mi of the House of Lords that under no circumstances can a 
sovereign of an independent State recover costs in this country. 1 do 
not think the decision goes to that extent or anything like that. If 
the sovereign asks for the costs of this action I see no rea.son wh\ he 
should not have them . , . (Relief granted). 


77 

HoiJSi: oi Lords 
The Cristina 
[L)38] A.C. 485 

rhe Cristina was a Spanish vessel registered at Bilbao and was lying 
at Cardiff. After the vessel had left Spain, and before her arrival at 
CardilT, the respondents, the Government of the Spanish Republic, 
promulgated a decree requisitioning all ships registered at Bilbao. 


(1828) 1 Dow & Cl. 169. 
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The appellanls, the original owners of ihe vessel, iiiiiialed an action 
by a writ in rem claiming as sole owners of the vessel to have the 
possession adjudged to them. The Spanish Govcrnmeni entered a 
conditional appearance, and gave notice of motion for the dismissal 
of the action as it impleaded a foreign sovereign Stale. 

'I'he Court of first instance, the Court of Appeal and the flouse 
of Lords supported the Spanish Government. 

Judgment 

Per Lord Atkin : 

. . . 'J'he foundation for the application to set aside the writ and 
the arrest of the ship is to be found in two propositions of international 
law engrafted into our domestic law which seem to me to be well estab¬ 
lished and to be beyond dispute. I he first is that the Courts of a 
country will not implead a foreign sovereign, that is, they will not by 
their process make him against his will a party to legal proceedings 
whether the proceedings involve process against his person or seek to 
rec(U'er from him specific property or damages. 

'I he second is that they will in)t by their prc^ccss, whether the 
sovereign is a party to the proceedings or not, seize or detain properly 
w'hich is his or of which he is in pos.session i^r control. 'Ihere has 
been simic dilTerencc in the practice of nations as to possible limitatio.ns 
of this second principle as to whether it extends to properly only used 
for the commercial purposes of the sovereign or to personal private 
property. Jn this country it is in my opinion well settled that it applies 
to both. 

1 draw attention to the fact that there are tw^o distinct immunities 
appertaining to foreign sovereigns: for at limes thev tend lo become 
confused: and it is not always clear from the decisions whether the 
judges are dealing with (me or the other or both. It seems to me dear 
that, in a simple ca.se of a wTit in rem issued by our Admiralty Court 
in a claim fi^r collision damage against the owners of a public ship 
of a sovereign Stale in which the ship is arrested, both principles are 
broken. The sovereign is impleaded and his property is seized. 

In my opinion the facts of this case establish the same breach of 
the two principles as in the illustration just given. ... I come lo the 
conclusion that w’hen the plaintilTs issued (their) writ . . . they were 
directly impleading the Spanish Government, whom they knew to be 
the only persons interested in the Cristina other than themselves, and 
from whom they desired that possession should be taken after it 
was adjudged lo them. ... In the present ca.se where persons claiming 
an interest are the only persons entitled defendants, and the Spani.di 
Government are the only persons claiming an interest adverse to 
the plaintiffs, I have no doubt not only that the Government were in 
fact impleaded but were intended by the plaintiffs to be impleaded. . .. 
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The second point seems to me if possible to be clearer. It is well 
established that the Court will not arrest a ship which is under the 
control of a sovereign by reason of requisition: The Broad may nc * ; 
The Mcssicano “; The Crimdon.'' 

But the present case is not one of control for public purposes but 
of actual possession for public purpe^ses. It is indistinguishable from 
the Gui^ara^ which in the Court of Appeal was decided solely on the 
ground that the ship was in the actual possession of a foreign sovereign 
—namely, the Slate of Fsihonia. 'Mie Courts of our country will 
not allow their process to be used against such a ship and the arrest 
cannot he maintained. In the present case 1 find it unnecessary to 
decide many of the interesting points raised in the argument for the 
appellants. ... In matters of such grave importance as those involving 
questions of international law it seems to me very expedient that 
Courts should refrain from expressing opinions which are beside the 
question actually to be decided. . . . 


Per Lord Wright: 

. . , (There are) general principles of international law according 
to which a sovereign State is held to be immune from the jurisdiction 
of another sovereign State. This is sometimes said to How from 
international comity or courtesy, but may now more properly be 
regarded as a rule of international law, accepted among the community 
of nations. It is binding on the municipal Courts of this country in 
the sen.se and to the extent that it has been received and enforced by 
these Courts, It is true that it involves a subtraction from the 
.sovereignly of the Stale, which renounces i>ro tanto the competence of 
its Courts to exercise their juri.sdiction even over matters occurring 
within its territorial limits, though to do so is prinui facte an integral 
part of sovereignty. The rule may be said to be based on the principle 
par in parent non hahet imperiinn, no State can claim juri.sdiction over 
another sovereign State, Or it may be rested on the circumstance that 
in general the judgment of a municipal Court could not be enforced 
against a foreign sovereign State, or that the attempt to enforce might 
be regarded as an unfriendly act. Or it may be taken to flow from 
reciprocity, each sovereign State within the community of nations 
accepting some subtraction from its full sovereignly in return for 
similar concessions on the side of the others. . . . The rule is naturally 
subject to waiver by the consent of the sovereign, who may desire a 
legal adjudication as to his rights. . . . The principle has been received 
and applied by the Courts of this country in many decided cases, and 
in particular many cases dealing with states of fact similar to the facts 

> [1916] r>. 64. 

-(V)](^) ?2 519. 

•M191S) r.L.R. 81. 

'[1919] P. 95. see above. No. .>3. 
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here in question. But the rule only applies as between sovereign States 
recognised as such by His Majesty’s Government. For purposes of the 
present case so far as concerns Spain, the respondent, is such a 
sovereign. 

. . . I’he writ (issued by the plaintilfsj by its express terms 
commands the defendants to appear or let judgment go by default, 
rhey are given the clear alternative of either submitting to the 
jurisdiction or losing possession. . . The independent .sovereign is thus 
called upon to sacrifice either its property or its independence. It is, 
I think, clear that no such writ can be upheld against the .sc>vcrcign 
Slate unless it consents. It is therefore given the right, if it desires 
neither to appear nor to submit to judgment, to appear under protest 
and apply to set aside the writ or lake other appropriate procedure with 
the same object. . . . 

(Lord Wright then considered the principle concerning the 
immunity of the property of a foreign sovereign as enunciated in 
the Parlcment The appellants, while not contesting the 

general principle, have denied that it applies to the facts of the present 
case. , . . They have relied on the fact that the Spanish Government 
had no property—in the .sense of ownership (they only enjoyed de facto 
possession)-in the Cristina, W'hereas in the Parle merit Bel^e the 
Belgian Government was the owner of the mail packet. But the rule 
is not limited to ownership. It applies to ca.ses where what the 
Government has is a lesser interest, what may be not merely not 
proprietary but not even possessory. ... In m> judgment on the facts 
of the present case the requisitioning of the Cristina under the decree 
. . ., gave the Spanish Government a right or interest in the Cristina 
wiiether called property or not, which w'as immune from interference 
b\ the Courts of this country. . , . 

.A further point raised by the appellants was that the Cristina 
was a private merchant vessel employed in trading, whereas in the 
Piirlerncnt Beige the Court of Appeal was careful to point out tliat the 
vessel W'as mainly used for canning the mails and that the carrying of 
passengers and merchandise was subsidiary, and it is said that the 
Court of Appeal would have refused to recognise the respondent’s 
immunity in the facts of this case. I'he contention seems to be that 
the Cristina w'as a tramp steamer which its owners had employed in 
ordinary trading and in the carriage of commercial cargoes, and that 
in regard to such a vessel the foreign sovereign State could not claim 
immunity either on the ground of property or possession nor could it 
claim immunity from being impleaded by an action in rern against 
the ship. It might be enough to say in answer to these arguments that 
the circumstances under which the respondent look possession of the 
Cristina, particularly in view of the recitals to the decree, sullicienlly 


(I88(M 5 P.D. 197. sec above. No. 69. 



274 Territorial Jurisdiction: Immunities and Limitations [C hai’. 1 2 

bring the Cristina within the description of public propcrlv ol tlie 
State destined to public use. Ihis is the general criterion posiulaicd 
... in the Parlement Belize, but (the) Court never intended to la\ down 
that a trading vessel must be deemed to be as a matter ol law outside 
tlie sphere of immunity. The main contention of the plaintiiCs in that 
case was that the immunity was limited to ships of war, and a lew 
other types of \essels, such as royal yachts. ... It was no doubj in 
regard to armed ships of war that the immunity of sihps was lirst 
recognised. . . . limes, however, have changed, and tiie general 
principle must override the particular instance and be adapted to 
the new conditions. Indeed the Parlcfucnt Bel^c might be fairl\ 
described as a ccnninercial vessel, since mails are more often than 
not carried h\ private ships. . . . Hut the most signal development 
of the principle has been during the Great War. during which the 
importance to the Slate of trading vessels became fully realised. . . . 

rhis modern development of the immunity of public ship.s ha>. not 
escaped severe, and, in my c^pinion, jusiiliable criticism on praLiical 
grounds of policy, at least as applied in litiies of peace. The rcNult 
that follow's is that Governments may use vessels for trading purposes, 
in competition with private shipowners, and escape liahilitv for 
damage, and salvage claims. V'arious intern:.iiional conventions have 
discus.sed tliis problem and have culminated in the Internationa! C on- 
vcniion for the Unilicalion of Certain Rules concerning the immunity 
<>f Stale-owned Ships." . . . Fhc general purport (>f the Conventiem 
W’as to provide that ships owned or operated by States were to he 
subject to the same rules of liability as privately owned vessels*, ships 
(*)f war. Slate-owned yachts and various other vessels i>wnod ov 
operated by a Slate ov Government and non-commercial scrv isc were 
excepted, d'here was power for a State to suspend the opcraih»n or 
the Convention in time of war. Great Britain . . . signed the Con¬ 
vention, but has not yet ratified it or enacted any legislation to bring 
it into elTect in this country. But even if the provisions of the C onven- 
tion were made law here, it is not clear that it would affect the position 
in the present ca.se, because its elTccl is apparently limited to claims in 
respect of the operation of such ships or in respect of the carriage 
of cargoes in them. . . . 

(Concurring judgments were delivered by Lords Thankerion. 
Macmillan and Maugham.) 
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Hoi sr r)i' Lords 
The Arantzazu Mendi 

[1939] A.C. 256 (see above. No. 38) 

'■ Brussels, April JO, J926 (Hudson. 3 Intvrnathmal Legislation, p. IS37i. 
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The Amazxme 

79 

Prohatf, Division and Couri or Appi ai 
The Amazone 
[1929] P. 222, [1940] P. 40 

Differences arose between the l^Jgian Assistant Military Attache 
in London and his wife concerning the ownership of the yacht 
Amazone. The wife issued a writ in ton for possession claiming that 
the yacht had been purchased with her money, and that everything the 
defendant did he did as her agent. The defendant pul in a conditional 
appearance and nmed to set the writ aside on the ground that he 
enjtned diplomatic immunity, and that the yacht was owned by him 
and was in his possession and control. Both Courts held that the writ 
must be set aside. 


Pnthole Divishm 


Per Langton J.: 

. . . (Langton J. referred to a certificate from the Foreign Office 
which intimated that the defendanfs name was included in the Foreign 
Office List.) The list prepared under the statute of 7 Anne, c. 12,* 
as I understand it, is one which the Foreign Office prepares from names 
submitted by the members of the various Diplomatic C’orps of those 
recognised by His Majesty as enjoying diplomatic immunity. It is, 
therefore, now beyond ijuestion that the defendant does enjoy full 
diplomatic immunity. 

... I am perfectly satisfied from the evidence that the defendant 
has such possession of the yacht as would render it necessary for some 
legal process to take elfect in order to dcpri\e him of that 
possession. . . . 

(It was argued for the plaintilT) that immunity differs in quality 
and extent where, for example, an Ambassador, or a member of his 
suite, is concerned, as compared with the immunity enjoyed by a 
sovereign State. Whereas the immunity enjoyed by a sovereign Slate 
rests on national considerations, the immunity of an Ambassador is 
derived entirely from the statute of Anne, and is limited by the 
wording of the statute. It is said, therefore, that the two matters 
camu»t be considered as being of the same genus, and that I should 
be wTong in looking for authority to such cases as the Cristina.- I 
do not think it is necessary for me to go into the full implications 
of any possible differences between the immunity enjoyed by a 
.sovereign State and the immunity enjoyed by the representatives of 
that sovereign State. . . . 

’ [diplomatic Privileges Act. 1708. 

-[1938] A.C. 48.5. see above. No. 77. 
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(Langton J. then referred lo the judgmenl of Lord Atkin in the 
Cristina^ , . . What appears to me lo result from this clear statement 
of the law is that, first, it must be determined whether the defendant 
does or does not enjoy diplomatic immunity. If he does, it is my 
duty to sec whether an action of this kind in any way impleads him 
or brings property in his possession into issue. In my opinion it does 
both directly. It claims actually an arrest of property in his possession 
and it would be necessary for him personally to come into this Court 
in order to set up his claim to possession. In effect the writ commences 
an action in detinue against him. . . . fhe properly being in his pos¬ 
session, and he enjoying immunity. I am unable, having no jurisdiction, 
to 20 into the matter any further- 


Court of Appeal 


Per Siesser L.J.: 

. . . (Ha\ing agreed that the defendani was in possession of the 
vessel, continued, it) is said . . . that the husband is immune from being 
impleaded in this acti(m lo test whether he is or is not the owner of 
the Amazime and entitled to possession, by reason of the fact that, 
as is slated by the Foreign Office, he possesses diplomatic privilege. 
It is said (for the appellant) that the certificate of diplomatic privilege, 
having slated that he is Assistant Military Attache, g(^es on to say that 
his name has been included in the list prepared under the (Diplomatic 
Privileges Act); and it is argued by reason of the fact that his name 
appears in that list and there is no statement by the Foreign Office 
beyond ihal -lhai if he cannot show diplomatic immunity under that 
statute, he cannot re>isi these proceedings. 

In my view', that is to put an cntircl\ too narrow construction upon 
the certificate of diplomatic privilege of the Foreign Office. True it 
is that the husband's name may be compiled under that list, but 1 read 
the certificate as informing the Court,, as it so states, that he is the 
Assistant Military Attache, and that he is a person having diplomatic 
privilege not only under the statute but also under the common law— 
such privilege as would normally attach to an Assistant Military 
Attache. What is said . . . on behalf of the appellant is that if reliance 
is to be placed upon the Diplomatic Privileges Act, then the language 
of section 3 ' is not sufficient to enable the respondent here lo avail 
himself of its protection unless he can show that the goods referred to 

" ‘ . . . All anti processes that shall at any time hereafter he sued forth 

or prosecuted, \\hejeby the person of any Ambassador, or t.>thcr publick 
minister of any foreign prince or Stale, authorised and received as such by 
Her Majesty, her heirs or successors, or the domestick, or domcstick servant 
of any such Ambassador', or other publick minister, may be arrested or im¬ 
prisoned, or his or their goods or chattels may he distrained, seized, or 
attached, shall be deemed and adjudged to be utterly null and void. . . 
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in the action are actually his—a matter which can only be determined 
after the aclimi has been heard and determined. . . . 

(It is said that) it has not yet been established that these are the 
respondent’s goods (^r chattels, and therefore the question whether 
they may be ‘distrained, seized, or attached ’—matters prohibited by 

the statute.cannot be said necessarily to apply to this husband as a 

diplomatic servant until that matter has been litigated. 

It is clear, J think. . . . that (the Diplomatic Privileges Aci) was 
merely in the nature of a penal statute, as the preamble says, to deal 
with the persons who do the kind of things struck at by the 
preamble, . . . 

Phis question in substance has already been considered and 1 think 
decided in the case of Parkinson v. Potter.' in which it is assumed . . . 
that this statute of Oucen Anne is by no means exhaustive of the 
common law dealing with diplomatic immunity. . . Mathew J. sa>s: 

* Then it was urged that, assuming that De Basto was an attache, 
it did not folKnv that he was within the privilege c^f the embassy; and 
our attention was called to the provisions of the Statute 7 Anne, c. 12, 
s. 3, which only mentions the ambassador and his domestic servants. 
But it appears from the authorities that the privilege of the embassy 
is recognised by the c\)ninion law of England as forming a part of 
international law, and according to that law it is clear that all persons 
associated in the performance of the duties of the embassy are 
privileged, and that an attache is within that privilege.’ 

. . . (The appellant) is prepared to admit that, once we may travel 
outside the statute of Anne, subject to the tioubl expressed whether tins 
person is a diphunatic agent otherwise than for the purpose of liie 
statute, there would be here a complete protection. Now', in this 
action there can be no doubt at all that (the respondent), who is 
impleaded, is a person coming wdthin the privilege of the embassv. 
Once that is established, it follows from all the aulhorities from 
(irotius '• downwards that he may claim his immunity. 

. . . 1 . . . express no opinion whether the defendant is or is lu-t 
protected under the statute of Anne; it is suHicient for my purpose to 
.say that he can derive his protection from the common law. . . . 


Per Goddard L.J.: 

It is well establi.shcd that it is the common law of this counlrv 
that not only ambassadors but members of their suites are exempt 
from judicial process. The statute of Anne is declaratory in the 
first, second and third .sections, and it really does not achieve any 

Ml886) 16 Q.B.D. 152, 157 

^ De Jure Uelli ac Pads, 1625, Bk. 11, ch. xviii, s. 4: ‘ . . . 1 hey are not 
subject to the laws of tlie country where they reside. . . 
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change in the law by the subsequent sections. It is not a change 
in the law, but an addition to the law. . . , 

(MacKinnon L.J. delivered a concurring judgment.) 


80 

Court of Criminal Appfai 

R. r. A.B. 

[1941] 1 K.B. 454 (sub nomine R, v. Kent (1941) 110 L.J.K.B. 268) 

The appellant was emplosed as a code clerk in the Liniied States 
Embassy in LoikK)!!. On May 21, 1940, the l-nited States Govern¬ 
ment dismissed him from its service. On the same day he was arrested 
and charged under the Ollicial Secrets Acts ^ and with the larceny of 
certain documents. On May 20 or 21 the ambassador waived any 
right of diplomatic privilege. The appellant's claim to diplomatic 
immunity was overruled and he was sentenced to seven years' penal 
servitude. His appeal against this sentence was dismissed. 


Judgment 

Per Lord Caldecoie C.J., Humphreys and Singleton JJ.: 

. . . The appellant's main contention ... is that he was entitled 
to diplomatic privilege thrcuighout the whole term of his employment 
and for a reasonable lime thereafter, a reastmable time being, as he 
submitted, such time as was sulTicient to enable him to make arrange¬ 
ments to leave the country freely as he entered it freely. He furth.er 
contends . . . that waiver by his Gt>vcrnment and by the ambassador 
was ineffective to deprive him of diplomatic privilege. . . . 

. . . I he privilege claimed by the appellant is a privilege which 
is derived from, and in law is the privilege of, the ambassador and 
ultimately of the State which sends the ambassador. It was a privilege 
which was originally based on the comity of nations, before it was 
declared by 7 Anne, c. 12, in 1708." . . . 

The cases which have been relied upon by the appellant ^ . . . are 
not any authority for the proposition that an oHlcial after dismis.sal 
and waiver of diplomatic privilege by the ambassador or by his country, 
can continue to claim the protection of the privilege. The privilege 
is the privilege of the ambassador and not of the individual, and 


‘ 1911, 1 & 2 Geo. 5. c. 28; 1920, 10 & 11 Geo. .s. c. 75. 

^ Diplomatic Privileges Act. 

^Miisurus lii v v. iiadhan [1894] 2 0-8. 352, sec above. No. 71, and In /v 
Suanz [19181 1 Ch. 176, see above. No, 72. 
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therefore, from the moment of waiver by the ambassador and a fortiori 
by his Government, the privilege ceases. The cloak of the ambassador 
no longer covers the individual and the individual then becomes liable 
to any process of law to which ordinary people arc subject. If not, 
the strange result would follow that a member of an ambassador’s 
staff who had been dismissed and in respect of whom there had been 
a waiver of privilege, could snap his fingers at the law of the country 
to which his ambassador was accredited for an indefinite period called 
a reasonable time. . . . 

... In neither {Musurus Bey v. Gadhan nor In re Snare:) do I find 
any reference at all made to what the consequences might be of waiver 
of privilege by the ambassador whose privilege it w'as originally, or 
waiver by the State, in a case in wdiich the per.s(m claiming privilege 
w^as dismissed from the post which he had held. Tliey w'ere dealing 
with the ordinary case which arises when the period of service of an 
ambassador or of his staff comes to an end: and those cases are 
authority for the proposition that the privilege extends to a reasonable 
periotl after the duties of the ambassador, or of the member of his 
staff', have been concluded: but they are ncu any authority for the pro- 
[Hvsilion that w'hen the person claiming the privilege has been dismissed 
and the ambassador for the country has waived the privilege, notwith¬ 
standing that waiver, the official can still claim to be entitled to its 
protection. 

One further point I may make on this point is that ... the privilege 
is derived from, or is based on, the comity of nations. It is now' 
enshrined in the Act of Anne, but the comity of nations would be a 
strange source for the doctrine for which the appellant contends, for 
it would lead rather to the embroilment of nations than to their 
comity if, notwithstanding the dismi.ssal of the person claiming the 
priv ilege and waiver of the privilege, he was still to be entitled, contrary 
to the interests of the country in which he had been serving, to commit 
criminal offences with impunitv. In our judgment, there is not any 
authority for the proposition for which the appellant contends, that 
in spile of his dismissal and in spite of waiver, he can claim immunity 
iYimi a criminal charge. 

I now' proceed to (the plea) that the Oflicial Secrets Acts . . . 
do not apply to acts done by a diplomatic agent in respect of the 
archives of the diplomatic mi.^sion in which he is emphwed. . . I under¬ 
stand (the appellant’s) argument broadly to he that if he was doing 
acts in respect of documents in the embassy, he could not be charged 
with an olTcnce under the Official Secrets Acts. ... I think that it is 
really the contention, or part of the contention with which 1 have 
already dealt, that if he was doing an act in connection wath the 
business of the ernbas.sy, he vv:is immune from prosecution: indeed: 
that he was unable to commit an offence under the Official Secrets 
Acts at all. If T have correctly understood his argument, I am bound 
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to say that I sec no foundation for it. The Oflicial Secrets Acts and 
the provisions under which he was charged are capable of applying 
to the circumstances of this case just as much as if he obtained a 
document from a department of the Government in this country. . . . 
This appeal must be dismissed. 


81 

House or Lords 

In re Amand (No. 2) 

[1943] A.C. 149 

The appellant was a Dutch subject who iiad been resident in England 
for fourteen years. By a decree of August 8. 1940. the Queen of the 
Netherlands purported to impose on certain classes of Dutch subiects 
resident in Great Britain the obligation to register for service with 
the Netherland military forces. By this decree the appellant was an 
‘ ordinary conscript \ and by Article f) Mich persons w'cre deemed 
to have been enlisted with the Netherland forces on being called up 
for military service. 

In August, 1940, the appellant receised two notices (ordering him 
to report for duty as a con.script. He complied under protest and 
continued to serve until January, 1941, w'hen he failed to return from 
leave. In January, 1941, he was informed by a British police (4hcer 
that if he did not return he would be arrested and handed o\er to 
the Netherland military police. The appellant, considering himself 
not amenable to Dutch military law, still failed to return, and when 
arrested applied for a w-rit of habeas corpus. Ihe Divisional Court 
and the Court of Appeal rejected this applicativin. The Hoit^e of 
Lords dismissed his appeal. 


Judgment 

Per Viscount Simon L.C.: 

. . . Section 1, subsection 3, of the Allied Forces Act, 1940,' 
cnipow'ers His Majesty to provide by Orders in Council for the applica¬ 
tion of certain sections of the Visiting Forces (British Commonwealth) 
Act, 1933," with or without adaptations and modilications to the 
military forces of any Power allied with His Majesty. By Order in 
Council dated October 11. 1940,‘‘ (His Majesty) ordered that such of 
the provisions of the 1933 statute as arc contained in the schedule of 
the Order in Council should have cfTecl, as therein set out, ... in 


’ 3 & 4 Geo. 6, c. 51. 

' 23 Geo. 5, c. 6. 

S.R.&O., 1940, No. 1818. 



281 


Casi 81 ] Rc Amand (No. 2) 

relation to the naval, military and air forces of - among other allied 
Powers —the Netherlands. An ‘ allied force ’ is defined in paragraph 2 
(1) of the Order to mean ‘ any body, contingent or detachment of the 
naval, military, or air forces of an allied Power which is, with the 
consent of His Majesty’s Government in the United Kingdom, lawfully 
present in the United Kingdom or on board any of His Majesty’s ships 
or aircraft’. 'I'he unit in which the appellant had been serving was 
an 'allied force’ within the definition, fhe ollicer commanding the 
Dutch military forces in the United Kingdom had on January 7, U)41, 
made a general request (in accordance with the schedule to the Order) 
that any person who was alleged to be a deserter or an absentee 
without leave should be apprehended and dealt with under the section, 
and on March 13, U)4I, a document addressed to the Commissioner of 
Metropolitan Police and signed by the proper Dutch authority certified 
that the appellant was a deserter or absentee w'ithout leave and 
specifically requested that he be arrested forthwith and handed over 
to military escort for return to his unit. 

The required formalities were thus satisfied. . . . By section 12 of 
the Army Act,^ ‘ desertion and by section 15 ' absence without leave 
are declared to be ofl’enccs under military law. 

('Uic Lord Chancellor pointed out that no appeal lay against the 
dismissal of an application for a writ of habeas corpus in a ' criminal 
cause accept as correct the view* that the mailer in respect of 

which the accused is in custody may be ‘ criminal ’ although he is not 
charged v\4ih a breach of our own criminal law, and— in the case of 
the Fugitive Olfenders Act - although the oilence would not be a 
crime at all if committed here. Jl is the nature and character of the 
proceeding in which the habeas corpus is soughl \\hich pr-.n ide the test. 
If the matter is one the direct outcome of which may be the trial of the 
applicant and his possible punishment for an alleged olTerice by a 
court claiming jurisdiction to do so, the matter is criminal. . . . 

Applying these tests 1 cannot doubt that the appellant's application 
for the writ and the decision of the Divisional Court refusing it were 
‘ in a criminal cause or mailer ’. . . . 


Per Lord Wright: 

. . . The appellant, though a Dutch national, is and has been 
resident in this country. He is subject to the law of this country and 
is also entitled to its profcction and to the privileges w'hich belong to 
one who lives within the King’s peace. In particular, he is entitled 
to the rights of personal freedom which English law gives him, 
including the right to safeguard his liberty by the remedy of habeas 
corpus . . but English law has in his case introduced a special quali- 


(1881) 44 & 45 Viet., c. 58. 
(1881) 44 & 45 Viet., c. 69. 
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fication, under the Allied Forces Act, 1940, and the Order in Council. 
Under these provisions . . . the appellant is liable to be apprehended 
and dealt with by the appropriate court on a charge that he is a de.scrter 
or absentee without leave from the Dutch forces in this country in 
substantially the same manner as a member of the British forces might 
be dealt with on a similar charge. If that charge is brought to the 
appropriate tribunal, generally a single magistrate, he may cause him 
to be handed over to the military custody of the Dutch authorities. . . . 
The person charged before a magistrate under the Allied Forces Act 
or the Order if handed over to military custody may be dealt with hy 
the appropriate military tribunal and either acquitted or convicted 
of the military olTence of desertion or absence without leave, and, if 
convicted, he may be sentenced ... to such punishment as the tribunal 
deems proper. English law is not concerned with the course of these 
proceedings once the Eiigli.sh court has decided that the man is subject 
to Dutch military law, and that there is a prima facie case that he is a 
deserter or absentee without leave. It is. however, a condition that the 
man is subject to Dutch military law. . . . 

It is clear that the statutory provisions here in question involve a 
peculiar interference with the freedom of a person resident in this 
country. Me may under them be subjected to a special juri.sdiction, 
no doubt similar to that to which a person subject to British military 
law is subject, but totally different in that he is subjected to a foreign 
jurisdiction and code of law. 'I’here is. therefore, introduced a species 
of extra-territorial jurisdiction however limited, and the Dutch service 
courts are given jurisdiction to enforce their sentences. But this 
jurisdiction is only possible so far as it is authorised by the British 
legislature and can only be exercised in accordance w'iih the statutory 
provisions referred to and subject to the conditi(Mis iind safeguards 
specified by statute. In particular, the British court must be .satisiied 
that the person in question is subject to Dutch militaiA law and is, 
prima facie at least, an offender against that law\ . . . 

(Lords Thankerton, .Atkin and Porter concurred.) 


82 

Disirk T Court, Souihi rn Disirk t of Ni.w York 
Bergman v. Dc .Sieves 
(1946)71 F. Supp. 334 

1 he defendant was the French Minister to Bolivia. While passing 
through New York on his way from France to Bolivia he was served 
w'ith civil process on behalf of the plaintiff. "I'he defendant pleaded 
his immunity and the plaintiff moved to strike out the defence. 

The Court held that the motion failed. 
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Judgment 

l\r Caffey, District Judge: 

... So far as has been discovered, all the reported cases, both in 
this country and in Hngland, recognise that both tliesc acts ’ are 
declaratory of the Law of Nations. But it is plain that they do not 
attempt to cover the entire field of diplomatic immunities and privileges 
under the Law of Nations. 

The inquiry musi. ilicrefore, be limited to an examination of what 
immunities and privileges are accorded to diplomats under the Law 
of Natiinis and under what conditions and circumstances. 

It seems to be universally recognised that a diplomatic minister is 
immune fnnvi bodily restraint ... in the country to which he is 
accredited. And in 1859 ' it was decided . . . that a foreign minister 
accredited to Lngland was immune from service of process in an action 
brought to enh^rcc a civil liability and could not be compelled to 
answer. . . . 

(Judge Cafl'ey then reviewed the cases, both Fnglish and American, 
and the text-books.) 

The ccmclusions to be drawn from these authorities impress one as 
being ( I) that a foreign minister is immune from the jurisdiction, both 
criminal and civil, of the courts in the country to which he is accredited, 
on the grounds that he is the representative, the alter ego. of his 
sovereign who is, of cotirse. entitled to such immunity, and that sub¬ 
jection to the jurisdiction of the courts would interfere with the 
performance of his duties as such minister: and (2) that a foreign 
minister en route, either t*^ or from his post in another counirv. 
entitled to innocent passage through a third country and is also entitled, 
on the same grounds, whether as a matter of right or of discretion, to 
the same immunity frc>m the jurisdiction of the courts of the third 
country that he would ha\e if he were resident therein. . . . 

Accordingly, the plaiiUitrs moliim to strike the first complete 
defence will be denied. . . . 

' United St:iles 1790. cli. 9, s. 25, I Stat. 117; Great Britain -.1708, 7 Anne, 
e. 12. 

■ Magitalcna Sfeutu NavigutiiHi Co. v. Martin, 2 E. H. 94. 

.Sec IVrl.son iV ( <>. v. Hrndcrso}\ (1851) 6 N.> . Super. Ct. 619. 

in which the defendant was the Minister of Texas to both 1 ranee and 
England. While vn rtuui from his posts to lexas he was arrested under ci\il 
prvK'ess in New York. His application to be discharged was granted, the 
C ourt accepting Vaticl's opinion that ‘ it is true that only the prince to 
whom the minister is sent is under obligation and special agreement to sec 
that the minister cnii>ys all the rights attached to his ch.iractcr: hut other 
stnereiens through whose territory he passes may not refuse him the respect 
which is due to the minister of a sovereign and which Nations mutually owe 
to one anolhei. . . . If a mere private citizen must he allowed an innocent 
pa.ssage through the country, and must even he given the fullest protection, 
with much greater reason must the same treatment he accorded to a miniy.er 
who is on his wav to execute the orders of his sovereign and to negotiate 
the afl'airs of his Nation', Lc Droit dcs Grns, 1758. Bk. IV. C h. Vll. s. 84. 
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83 

OiMji r C'oi Rf or KincjV Bi;n( h 
Rose V. The King 
[mi] 3 D.L.R. 618 

Rose was a member of the Canadian House of Commons and was 
accused of conspiring with members of a Soviet spy ring in Canada to 
commit offences against the OiTicial Secrets Act.' Among the docu¬ 
ments put in by the prosecution were a number removed by Gouzenko, 
a Russian cipher expert, from the files of Colonel Zabolin, the S(>\ iet 
Military Attache in Canada. Rose was found guilty and convicted. 

The Quebec Court of King's Bench dismissed his appeal. 


Per Bissonnelte J.: 

. . . (One of) the principal . . . grounds of appeal . . . alleges that . . . 
Gouzenko, an employee of the (Soviet) Embass\. enjoyed the privilege 
of immunity attaching to diplomatic agents and could not thereh^re be 
a competent witness, w'hence it follows that his evidence was illegally 
recci\ ed and accepted. On the same principle, the learned counsel for 
the defence, maintains that the same prisilege of immunity atlaclies 
to the documents produced by him and from which was drawn an 
argumeni as lo c^'rroboralion of his staiemenls. . . . 

Is the objection arising from the privilege of imnunnt\ well 
founded .' A preliminary remark is impcrali\e. d he accused is not a 
diplomatic agent, does not pretend to be part of a diplomatic corps, 
in a word, he docs not claim immunity for himself, he docs not pretend 
that the immunity resides in his person. He is not said lc> be aullmrised 
by a foreign State to invoke this privilege for him.scif or for that State 
which, according to the record, does not expect it. He maintains . . . 
that immunity, being an absolute privilege resulting from jus i^entiunK 
e\ery Court of .lusiicc, as soon as the matter suh iudirc permits estab¬ 
lishing that this privilege is put in peril, is, ergw otnncs, without 
jurisdiction or competence to hear or to receive the deposition of a 
diplomatic agent and to lake cognizance of documents which lie offers 
in evidence, without the c(Misent of the Slate that he represents. 

If the privilege of immunity is absolute, and if the facts which this 
provision contains arc true, counsel for the defence is right. If on the 
contrary, this privilege is relative and has exceptions, his thesis lacks 
any foundation. . . . 

' 1939 (Can.), c. 49. 

^ Only that part of the judgment which deals with the problem of diplorn nic 
immunity is summarised here. 
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The right of a legation is an important and precious attribute of 
the sovereignty of any Stale. . . . 

Two groups of duties fall upon such diplomatic agents, one which 
ihc> must fulfil in regard to their own sovereign, the other toward 
the Chief of State to whom they arc accredited. These duties can be 
summed up in two very significant words —in the first place, the 
diplomatic agent must be faithful, in tlic second place. loyal. 

All admit, however, that the function of the diplomatic agent can 
be effectively exercised and that he can accomplish the delicate mission 
with w'hich he is charged, only if he enjoys complete liberty in the 
foreign State, only if he is free from all subjection to the Stale in 
which he temporarily resides. And the sovereignty of the Stale which 
he represents W'oulcl suffer a certain dependence if its diplomatic envoys 
did not remain subjects of the sovereign whom they were called upon 
to represent and serve. Tt is upon this necessity that the principle of 
the privilege of diplomatic immunity is founded. . . . 

Such immunity is determined by a classic division of the two great 
privileges which flow therefrom: the inviolability of the diplomatic 
agent and the immunity from jurisdiction. . . . 

'This privilege of in\iolabiiity is very extensi\e. It protects even 
the person of the ambassador, his personnel, his dwelling and hi.^ 
documents and archives, including his correspondence. The authors 
ciLieslion whether this privilege comes from the principle of extra¬ 
territoriality or if it takes its source from the character of sovereigniv 
recognised iji the State, It must be said that modern public inter¬ 
national law rejects the theory of extraterritoriality and prefers rather 
the necessity of recognising a full dignity in the State which delegates 
an ambassador. In a word, the Slates recognise a parity of rights and 
privileges amongst themselves and concede a perfect equilibrium of 
auth<'>rity and of jurisdiction. 

Ilic fundamental principle o{ inviolability is the liberty ot action 
and of word, necessary and indispensable to a public minister. It is 
therefore a necessary consequence of the fundamental right of indepen¬ 
dence. of sovereignty, and of mutual respect of States. Upon the 
same principles and for the same reasons, it is also necessary to 
recognise the privilege or immunity from civil or criminal jurisdiction 
for the diplomatic agent in the State in which he functions. . . . 

Can the diplomatic agent renounce such immunity? 'This must be 
answ’ered in the negative. . . . 

As is established, the privilege of immunity is necessary, it is 
vast, elficacioiis and is admitted by the Law of Nations. But is it 
absolute? Can it be claimed that it must be granted in all cases? 
In other words, is it subject to certain exceptions? 

It cannot be doubted that diplomatic immunity admits of certain 
necessary and logical restrictions. The prince who delegates his 
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representative to another prince does so through consitieraiion, 
through friendship and regard for such sovereign and, in return, he 
consents to receive the delegate of this other State for the same reasons. 
The foundation of iheir diplomatic relations rests first of all in llic 
principle of honour. There is a mutual and absolute confidence and 
it is presumed that the sinereign will delegate a person apt to ^e^pect 
the sovereignty of the other State strictly. Such diplomatic agent 
therefore t>vves an absolute loyalty to the foreign State. One must 
therefore infer that such diplomatic agent can do or attempt nothing 
against the safety of the State which has con.sented to receive him. 

If the public minister indulges in doings contrary to the dignit\ 
of the sovereign and the safety c)f the State which has received him and 
thereby abuses his immunity, can he nevertheless claim the privilege 
of immunity? 

In theor\, the answer must be in the affirmative. Very diti'ereni 
however are the practical consequences. In fact, a distinction arises. 
Jf one undersiantis, in such particular case, that the diplomatic agent 
would be depri\ed of his immunity in the sen.se that he would become 
su’-yieci to the authority and ci^ntrol of the civil and criminal jurisdic¬ 
tions of the State which he just offended, it must be recognised that 
the privilege subsists nevertheless and that this agent must e.scape from 
the judicial power. 

On the other hand, if one understands that the privilege of 
immunity becomes illusory because the executive power, in whom the 
exercise (^f the external sovereignty (^f the State reposes, has the right 
and the duty to take every means of prevention against such agent, as 
well as to apply all measures of repression m order to render reprehen¬ 
sible acts of a diplomat who violates his mandate ineilicaciou>, it 
must be said that such ininumitv ceases to exist. . . . 

When such public servant fails in the code of honour and places the 
safety c>f the Slate in w^hich he Iive> in peril, ‘ a sort of tacit renuncia¬ 
tion of the privilege of inviolability ’ must be seen in the guilty actions 
of such agent." It seems to me that it could not be otherwise. 

The security of the State which authori.ses him to carry out his 
duties upon its territory, the very dignity of the Stale that has 
consented to receive him. the respect that it owes itself, as well 
as the obligation which falls upon it protecting Its own subjects, 
all that requires that the agent guilty of plotting, of conspiracy, 
or of espionage, be expelled and, on principle, deprived of the 
privilege of immunity. 

However, ... it is necessary to retain the exception that, in such 
an occurrence, a minister so betraying his trust cannot be summoned 
before the civil or criminal jurisdicli(m of the foreign Slate. Whv. 


® Pradier-Fodcrc, Conrs dc Droit diplomatique. 189M, vdI. 2, p. 36. 
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then? It is because, ‘ If the diplomat violates the law of nations, 
it does not follow ihat the other Slate has the right to do likewise.’ ' 

For praclical purposes, it is recognised in the present stale of 
international law, especially since the war of 1914-1918, ihal if a 
diplomatic corps conspires against the Slate to which it is accredited, 
organises espionage or sabotage, or is guilty of real acts ot war against 
the State, the olTended government has the right immediately to lake 
every repressive measure, any initiative which may annrhilaie or 
destroy the acts of disloyalty endangering the public as a result of 
the abuse of ollicc of such Fnibassy. And these measures of repres¬ 
sion or protection could go as far as expelling the ambassador, of 
pulling his mansion, his documents and archives under a sort of seal. 
If there is error or abuse of authority on the part of the State v\hich 
lakes such initiative, everything must be governed or explained through 
the ordinary diplomatic channels. 

Such seem to me to be the general principles governing this 
particular aspect of diplomatic innnunity. 

It goes without saying, a Slate may expand or restrict the so vague 
and imprecise authority of international law. It may derogate from 
or amplify it through particular legislation, or even through a specific 
act. If the latter transgresses a fundamental principle, the action of 
the Slate would be reprehensible, hut f('»r all time, it will remain 
accomplished, definitive and without remedy. 

Canada has particular legislation of public international law, so 
that the general rules must be applied here. 

In the present ca.se, the witness Gou/enko swore that the docu¬ 
ments which he look possession of were the property of the Embassy 
and that they had Ik'cii stolen from a part of the premises of the 
Embassy, independent from that which camstituies the residence itself 
of the Russian Ambassador. W ithin the strict bounds of his deposi¬ 
tion. we nuisi read that he did not say that these documents had a 
diplomatic character, he simply stated ‘ I'hal they were the property 
of the Frnibassy'. As for himself, he explained at length that 
he was not attached to the I’mbassy and that the espionage 
organisalicm of which he was a part was independent of the Russian 
diplomatic .service. 

What then is the legal character of these documents? Are they 
diplo.malic writings? Do they enjoy immunity? 

It will be recalled that the.se documents were . . . turned over to 
the Department of .luslicc through the intermediary of the Royal 
Canadian Mounted Police. 

. . . To establish the fact properly, one must solve the following 

‘‘Martens, Caust.s ct'Irhrr.s du Dndt dcs Rcns. 1827, vol. 1, in connection with 
the rupture between I ranee and Spain following the Cellamare Conspiracy, 
1718. 
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problem: whether or not they were the property of the Embassy. If 
they did not belong to the Embassy, the question of immunity docs not 
even arise. Besides, if they belonged to the Embassy, . . . there is 
reason to ask whether they had the character of ‘ diplomatic 
documents 

International law creates a presumption of law that documents 
coming from an Embassy have a diplomatic character and that every 
Court of Justice must refuse to acknowledge jurisdiction or com¬ 
petence in regard to them. But can this presumption be avoided, 
rebutted or destroyed? If the acts committed by the diplomatic corps 
w ere contrary to the legislation of the country to which it is accredited 
and if. a fortiori, they had the immediate purpose of putting the safety 
O'! the State in peril, there is no longer any freedom of the dwelling or 
of the documents, chattels, eflects or armaments wiiich ma> be found 
there. 

Before granting or recognising a privilege to another Stale, a Slate 
has the right to accord to itself a first privilege, that of its own security. 
To decide otherwise would be to grant a so-called intcriiational rule 
an authority superior to the strict, rigid and necessary rule that the 
Slate, first and foremost, owes to its own citizens, independently of 
its foreign duties, to assure its own security and to repress crimes 
which its own nationals might commit against the King and against 
the security of the countrv. 

The first duty of a diplomatic agent is to respect the security of 
the State. I'he diplomatic agent and his personnel cannot be 
summoned to Court, but any measure to prevent them from injuring 
it can be taken: surrounding and closing in upon the f'.mba.ssy, 
requiring the turning over to the authorities of any guilty person who 
seeks asylum, seizing and arresting any courier, documents, plans, 
photographs, reports, etc., the moment the Stale is certain that its 
safely is in peril. Without stressing it unduly, J point out that this 
competence to repress the abuses of a diplomatic agent reposes 
exclusively in the executive power. If imnuinity is not admitted by the 
executive, any discussion becomes purely academic. 

If documents seized are then turned over to a Court of Justice for 
the prosecution of a crime committed by one of the citizens of the 
country', the Courts cannot give clfcct to immunity, cannot counteract 
the decision of the executive of the country, cannot exercise competence 
in a field, upon a matter exclusively governed by the rule of external 
sovereignly, that is to say, from the absolute and exclusive authority 
of the State io condition and determine its owai relations with other 
Stales. If it were otherwise, the conflict of powers betw^een the 
executive and the judiciary would lead to an absurdity and juridical 
anarchy. Thus, the Slate could maintain that the documents are not 
diplomatic and the judiciary that they arc, that the ambassador does 
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not have the right of immunity and that his passports have been 
returned to him, and the Courts, for their part, decide that an employee 
of the fimbassy enjoys the privilege of immunity. 

In the present case the Government has been placed in possession 
of such documents and the moment the State decided to keep them, 
they became ‘ seized ’ in the legal sense of international law, and they 
automatically ceased to 'enjoy' the privilege of immunity. I'hal is 
easily understood. By a legal fiction, by the exercise of its power of 
sovereignly which it is understood to exercise over them and in rclatiim 
to the Russian Slate, the Canadian Stale made these documents fall 
into its heritage, so that from that time they were no longer the property 
of the ambassador or of his government, but the property of the 
Canadian Government. 

But there is more. Wlien the Canadian Government decided to use 
lliese documents against one of its nationals and offered them in 
evidence before one of its Courts, the ordinary presumption that they 
must have the benefit of the privilege of immunity was destroxed by 
the fact that they emanated frtmi the Canadian Government itself and 
not from the ambassador, and, consequently, another presumption 
in favour of the Crown was created, to wit, that these documents were 
free from the privilege of immunity so long as the defence did not 
establish that the Canadian Government continued to recognise the 
immunity, l^his evidence was not even attempted. It would have 
required the production eff an Order in Council or the testimony of 
the Minister of Foreign Affairs. The fact that these documents haa 
been stolen or that they were supported by the evidence of an informer, 
did not displace the question nor prevent the Court of Assizes from 
submitting their text to the jury. . . . 

In short, the Canadian Government could keep these documents or 
return them to the Fmbas.sy. If it returned them it accepted the 
privilege of immunity. If it kept them it decided that they were not 
diplomatic documents and, consequently, were capable of being 
validly made part of the record of the accused. 

Tov the same reasons, the evidence of Gouzenko who, on his own 
admission, was not an employee of the diplomatic corps, could be 
given and submitted to the jury without transgressing any rule of inter¬ 
national law. All that part of the evidence is legal. 

I'o sum up, I believe that diplomatic immunity is relative; that the 
Courts must give effect to it and accoa’d its advantage to every 
diplomatic agent wht'* claims it: that the privilege of taking advantage 
of the immunity of a foreign Stale cannot be admitted for a Canadian 
citizen in litigation between his government and himself, when he is 
not part of a foreign diphmiatic corps; to impose, through a judicial 
decision, immunity upon a State which docs not claim any, would be 
casting a slur upon its dicnitv. its sovereignty, and, through a gesture 
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as ungracious as unexpected, would elevate a simple suit to a degree 
of international importance and create, at least in theory, a diplomatic 
cxmllict contrary to the will of the executive power itself. 

I ha\e too iiiuch respect for public international law to sanction 
such a theory. . . . 

(Concurring judgments were delivered by Barclay and Gagne JJ.) 
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Court op Am al 

Krajina v. The Tass Agency 

[194^)] 2 All t:.R. 274 


In June, 194S, the plaintiff issued a writ against the defendants, liie 
oHlcial Soviet news agency, in respect of an article in a newspaper 
published by them, I hc defendants entered a ci>nditional appearance 
and applied for the writ to he set aside on the ground that they were 
a department of the Soviet Stale and therefore immune. liy tlie 
Soviet statute establishing the lass Agency it was pnnided that it 
should ‘enjoy all the rights of a juridical person A certificate h'om 
the Soviet Ambassador was filed slating that ‘ the l ass Agency con¬ 
stitutes a department of the Soviet State . . . exercising the rights of a 
legal entity 

The master ordered the writ to be set aside and this decision was 
affirmed by Birkett, J. The plaintifT appealed, and the judgment was 
confirmed. 


Judgment 

Per Cohen L J.: 

. . . The material portion (of the Soviet Ambassador's certificate) 
was in the following terms: — 

‘ I, Gcorgi Nikolaevich Zaroubin, ambassador of the Union of 
Soviet Socialist Republics in Great Britain, hereby certify that the 
telegraph agency of the Union of Soviet Socialist Republics, commonly 
known as Tass, or the Tass Agency, constitutes a department of the 
Soviet State, /.c., the Union of Soviet Socialist Republics, exercising 
the rights of a legal entity.".. . 

.. . Clause 15 (of the Soviet statute establishing Tass)... provides: 

‘ 7 he telegraphic agency of the Union of Soviet Socialist Republics 
. . . enjoy(s) all the rights of a juridical person.’ . . . 
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Clause 15 was, no doubt, the origin of the ambassadors siate- 
mcnl that I ass exercised the rights oi a legal entity. . . . 

it is obvious tliat the lirsl question we have to decide is wlicther 
or not the evidence makes out a prima facie case that i ass was a 
separale legal entity, lor, if it was not, it seems quite plain that the 
evidence does establish that l ass was a department of the Soviet State, 
and, unless counsel for the plaintili can establish it to be a separate 
legal entity, it is not disputed that this appeal . . . must fail. . . . The 
burden of proof that 1'ass is a legal entity rests ... on the plaintiff, 
but l ass, by registering under the Registration o! Business Names Act, 
I9I6,' has said that it is either a Russian firm or a Russian corporate 
entity and the rest of the evidence and the statute shows that it is a 
corptnxitc entity. . . . 

... It seems to me that the evidence as to the nature of lass must 
depend on its constitution and must be a question of Russian law. and 
that we must look at the Russian statutes and to any relevant evidence 
that is adduced as to Russian law and for all practical purposes in 
this case, that is nil ~ io determine whether or not l ass is a separale 
legal entity. . . . Looking at the . . . evidence. I am unable to accept 
the view that Tass is a separale legal entity. 

. . . Our attention has been called to nothing which can be said to 
amount to a declaration that Tass is a corporation sole. It is said in 
the trairslation of the statute and by the ambassador that it has the 
rights of a juridical or legal entity, but it seems to me that the evidence 
falls far short of that which would be necessary to establish that 1'ass 
is a legal entity and that the Union of Soviet Socialist Republics, by 
procuring its incorporation, has deprived that particular department 
of the immunity which normally attaches to a department of a 
sovereign State in accordance with principles of comity established 
by international law and rccogni.scd by this country. 

That is really sufficient to dispo.se of the case and to lead to the 
dismissal of the appeal, but ... I think T ought to say just a few words 
on what the position would be had I come to the conclusion and been 
of opinion that evidence did establish that Tass was given the status 
of a separale juridical entity. It does not seem to me ncces.sary to 
follow that it would thereby ha\e been deprived of its immunity. I’he 
history of the legislation in this country as regards the departments of 
State seems to show that it is quite possible that a Slate may for 
certain purposes under its own legislation give some department of 
State the status and the rights of a juridical entity without depriving 
the department of its general immunity from suit, and it seems to me 
that it would be impossible to say—no doubt, our government would 
not wdsh to say that the Crown had thereby deprived itself of the 
right to rely on that immunity if an attempt were made to sue it in 


6 and 7 Geo. 5. c. 58. 
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a foreign country. One must look in every case at the facts to reach 
a conclusion whether the Crow'n has intended lo give up its immunity 
generally or only for limited and defined purposes. 

Our attention was called to a number of American authorities, 
which it was said, showed that departments in the position of Tass 
have no right to immunity. . . . The inference I should draw from these 
American cases is—and to this extent I do not think I should Liuarrel 
with it—that a so\ereigii government may so incorporate a particular 
department of Slate as to make it plain that it is lo be an (ordinary 
trading, commercial, or business activity and not to he part of the 
State .so that it can claim inimunity, but 1 think it would be wrong to 
infer from these authorities, and 1 should not, without further 
argument, be prepared to accept the view, that it necessarily followed 
that, because a department of State w'as granted incorporation, it was 
deprived thereby of the right to assert its sovereign immunity in foreign 
courts. 1 need not say anything more on that aspect of the ejuestion in 
view of the conclusion which 1 have reached on the main point, that 
the evidence does not satisfy me in this case that Tass was a separate 
legal entity. 

... I think that the decision of Birketl L was right and ouglit lo be 
alhrmed. 

(Tucker and Singleton L.JJ., delivered concurring judgments.'» 
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The S.S. Wimbledon 

(1^>23) Series A, No. I 

In accordance with Article 380 of the rrealy of Versailles. 

‘ the Kiel Canal and its approaches shall he maintained free and open 
to the vessels of commerce and o.f war of all nations at peace with 
German) on terms of emire equality \ On March 21. 1^)21. the 
H'iffihinlon, a British vessel chartered by a French company, was 
refused access to the Canal by the German authorities. The Germai 
action was based on the fact that the vessel was carrying military 
materials to Poland whicli was then at war with Russia, the treaty 
of peace not yet having been ratilied. It was alleged that the passage 
of the vessel would have been contrary to the German neutrality 
regulations. 

The Principal Allied Powers, Poland intervening, soughl a 
judgment that the German authorities had broken their treaty obliga¬ 
tions, and asked for damages with interest. The Court, by a majority, 
found against Germany. Although Germany was prepared to pay 
these damages, the Reparation Commission, on which three of the 
applicant States, including Fnince, were represented, refused to allow 
payment to be made. 


Judgment 


Per Curiam : 

. . . The Court has no doubt that it can take cognizance of the 
application instituting proceedings in the form in which it has been 
^ 112 B.F.S.P. 1919, p. 1. 
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submitted. It will suflice to observe . . . that each of the four 
Applicant Powers has a clear interest in the execution of the provisions 
relating to the Kiel Canal, since they all possess fleets and merchant 
vessels flying their respective flags. They are therefore, even though 
they may be unable to adduce a prejudice to any pecuniary interest, 
covered by the terms of Article 386, paragraph 1 (of the Treaty of 
N’ersailles): 

‘ In the event of violation of any of the conditions of Articles 
380-3S6, or of disputes as to the interpretation of these Articles, 
any interested Power can appeal to the jurisdiction instituted for 
the purpose by the Teague of Nations." 

rhe question upon whicli the whole case depends is whether the 
German authorities were entitled to refuse access to and passage 
through the Kiel Canal to the s.s. IVimhIcdon on March 21, 1921, 
under the conditions and circumstances in which they did so. 

The reply to this question must be sought in the provisions devoted 
by the Peace I reaty of \ ersailles to the Kiel Canal, in Part XIl, 
entitled ‘Ports, Waterwaxs and Railways’, section VT 'This section 
commences with a provision of a general and peremptory character, 
contained in Article 380 . , .: 

‘ The Kiel Canal and its approaches shall be. maintained free 
and open to the vessels of commerce and of war of all natioiis at 
peace with Germany on terms of entire equality.’ . . . 

This clause, (the applicants) sa\, cmild not be more clear as regards 
the proxision to the ctTect that the Canal shall be maintained free and 
open to the xessels of commerce and of war of all nations at peace 
with Ciermany: it follows, therefore, that the s.s. H'imhicdon, 
belonging to a nation at that moment at peace with Germany, was 
entitled to free passage through the Canal. 

The Applicants haxe also maintained that this interpreiatic'ii of 
Article 380 is confirmed b\ the terms of paragraph 2 of the following 
Article, providing for certain restrictions c-r impediments which max 
be placed by the German Government upon free movement in the 
Canal, since none of these restrictions or impediments, which are 
enumerated exclusively (and which relate to police, customs, sanitarx, 
emigration and similar matters), can he applied to the s.s. W'inihlcdofi 
by reason of the nature of her cargtx 

The Court considers that the terms of .'\riicic 380 are categorical 
and give rise to no douhi. it follows that the Canal has ceased to 
be an internal and national navigabie waterway, the u.sc of which by the 
vcNsels of stales other than the riparian slate is left entirely to llic 
discretion of that slate, and that it has beemne an international xxaler- 
way intended to provide under treaty guarantee easier access to the 
Baltic for the benefit of all nations of the world. Under its new regime, 
the Kiel Canal must be open, on a fooling of equality, to all xessels. 



SS. Wimbledon 


295 


Casi <S5] 

without making any distinction between war vessels and vessels of 
commerce, but on one express condition, namely, that these vessels 
must belong to nations at peace with Germany. 

The right of tlie I'mpire to defend herself against her enemies by 
refusing to allow their vessels to pass through the Canal is therefore 
proclaimed and recognised. In making this reservation in the event 
of Germany not being at peace with the nation whose vessels of war or 
of commerce claim access to the Canal, the Peace Treaty clearly 
contemplated the possibility of a future war in which Germany was 
invohed. If the conditions of access to the Canal were also to be 
modified in the event of a conflict between two Powers remaining at 
peace with the German Empire, the Treaty w^ould not have failed to 
sa> so. It has not said so and this omission was no dcnibt intentional. 

'I he intention of the authors of the Treaty of Versailles to 
facilitate access t(.^ the Baltic by establishing an international regime, 
and consec|ucntly to keep the Canal open at all times to foreign vessels 
of c^ery kind, appears with still greater force from a comparison of 
the wording of Article 380 with that of the other provisions to be 
found in Part XII. 

Although the Kiel Canal, having been constructed by Germany in 
German territory, was, until 1919, an internal waterway of the state 
holding both banks, tlie Treaty has taken care not to assimilate it to the 
<nher internal navigable waterways of the German Empire. A special 
section has been created at the end of Part XII, dealing with ports, 
w^aterw'ays and railways, and in this special section rules exclusi\ely 
designed for the Kiel Canal have been inserted; these rules differ on 
more than one point from those to which other internal navigable 
Wviicrways of the Empire are subjected by Articles 321-327. The 
diilcrcnce appears more especially from the fact that the Kiel Canal 
is open to the w^ar vessels and transit traflic of all nations at peace with 
(icrmany, w'hereas free access to the other German navigable water- 
wax s referred to above is limited to the Allied and Associated Pow'ers 
alone. This comparison furnishes a further argument with regard to 
the construction of Article 380, over and above those already deduced 
from its letter and spirit. 

The provisions relating to the Kiel Canal in the Treaty of 
Versailles are therefore self-contained: if they had to be supplemented 
and interpreted by the aid of those referring to the inland navigable 
w'aterways of Germany in the previous sections of Part XII, they 
would lose their raison d'etre, such repetitions as are found in them 
would be superfluous and there w'ould be every justification for 
surprise at the fact that, in certain cases, w hen the provisions of Articles 
321-327 might be applicable to the Canal, the authors of the Treaty 
should have taken the trouble to repeat their terms or reproduce their 
substance. 
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The idea which underlies Article 380 and the following Articles of 
the Treaty is not to be sought by drawing an analogy from these 
provisions but rather by arguing a contrario, a method of argument 
which excludes them. 

In order to dispute . . . the right of the s.s. Wimhledon to free 
passage through the Kiel Canal under the terms of Article 380 (it 
has been argued), . , . that this right really amounts to a servitude 
by international law resting upon Germany and that, like all restric¬ 
tions or limitations upon the exercise of sovereignty, this serN ilude 
must be construed as restrictively as possible and coniined within its 
narrowest limits, more especially in the sense that it should not be 
alknved to afTect the rights conset|uenl upon neutrality in an armed 
conflict. The Court is nv>t called upon to take a definite attitude with 
regard to the questi^m. which is moreover of a very controversial 
nature, whether in the domain of international law, there really exist 
servitudes analogous to the servitudes of private law. Whether the 
German Government is bound by virtue of a servitude or by virine 
of a contractual obligation undertaken towards the Powers entitled 
to benefit by the terms of the 'Freatv oi Versailles, to allow tree a.ccs:-. 
to the Kiel Canal in lime of war as in time of peace to the vessels of 
all nations, the fact remains that Germany has to submit to an impor¬ 
tant limitation of the exercise of the sovereign rights which n-.» one 
disputes that she possesses cner the Kiel Canal. ’I’his fact constiiiiles 
a sullicient reas(>n for the restrictive inicrprelalion, in case of douin, of 
the clause which prcnJiices .such a limitation. But the Court feels 
obliged to stop at the point where the s(^-cailed restrictive interpreta¬ 
tion would be contrary to the plain term> o{ the Article and would 
destroy what has been clearly granted. 

The argument has also been advanced that the general grant of a 
right of passage to ves.scls of all nationalities ihrotigh the Kiel Canal 
cannot deprive Germany of the exercise of her rights as a neutral 
power in time of war, and place her under an obligation to allow the 
passage through the Canal of contraband designed for one of the 
belligerents; for, in this wide .sense, this grant would implv the aixin- 
donment by Germany of a personal and imprescriptable right, which 
forms an essential part of her .sovereignty and w'liicli she neither could 
nor intended to renounce by anticipation. This contention has not 
convinced the Court; it conflicts with general considerations of the 
highest order. It is also gainsaid by consistent international practice 
and is at the same time contrary to the wording of Article 380 which 
clearly contemplates time of war as well as time of peace. The C ourt 
declines to see in the conclusion of any Treaty by which a State under¬ 
takes to perform or refrain from performing a particular act an 
abandonment of its sovereignly. No doubt any convention creating 
an obligation of this kind places a restriction upon the exerci.se of the 
sovereign rights of the State, in the sense that it requires them to be 
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exercised in a certain way. But the right of entering into international 
engagements is an attribute of State sovereignty. 

As examples of international agreements placing upon the exercise 
of the sovereignty of certain states restrictions which though partial 
are intended to be perpetual, the rules established with regard to the 
Suez and Panama Canals were cited before the Court. 'J'hesc rules 
arc not the same in both cases; but they are of equal importance in 
that they demonstrate that the use of the great international water¬ 
ways, whether by belligerent nien-of-war, or by belligerent or neutral 
merchant ships carrying contraband, is not regarded as incompatinle 
with the neutrality of the riparian sovereign. 

By the Comention of Constantinople, 1888," liie (participating) 
governments . . . declared, on the one hand, that the Suez Maritime 
Canal should ‘always be free and open, in lime of war as in time of 
peace, to e\ery vessel of cannmerce or of war without distinction of 
llag \ including e\en the vessels of countries at war with 1 urkey, the 
territorial sovereign, and on the other hand, that they would not in any 
way ‘interfere with the free use of the Canal, in lime of war as in 
time of peace the right of self-defence on the part of the territorial 
sovereign being ne\ crthcless reserved up to a certain point; no fonilica- 
tions commanding llie Canal may be erected. In fact under this regime 
belligerent men-of-war and ships carrying contraband have been 
permitted in many dilTcrent circumstances to pass freely through the 
Canal: and such passage has never been regarded by anyone as 
violating the neutrality of ihe Ottoman Empire. 

For the regime established at Panama, it is necessary to consult the 
Treaty between Great Britain and the United Stales, 1901, commonly 
called the Hay-Pauncefoie 1 realy,' and the Frcaty between the United 
States and the Republic of Panama (, the Hay-Varilla Treaty - ), 
1903.* In the former, while there are various stipulations relating 
to the ‘ nciitrali.salion ’ of the Canal, these stipulations being to a 
great extent declaratory of the rules which a neutral State is bound 
to observe, there is no clau.se guaranteeing the free passage of the 
Canal in lime of war as in time of peace without distinction of tlag 
and without reference to the possible belligerency of the United States 
nor is there any clause forbidding the United States to erect fortilica- 
tions commanding the Canal. On the other hand, by the Treaty of 
1903, the Republic of Panama granted to the United States ‘in 
perpetuity the use. occupation and control' of a zone of territory for 
the purposes of the Canal, together with the use, occupation and control 
in perpetuity of any lands and waters outside the zone which might 
be necessary and convenient for the same purposes; and further 
granted to the United States in such zone and in the auxiliary lands 

^Handbook of Commercial Treaties, 1931. p. 751. 

" Ibid,, p. 712. 

^2 Malloy's Treaties, p. 1349. 
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and waters ‘all the rights, power and authority . . . which the United 
States would possess and exercise if it were the sovereign of the 
territory ... to the entire exclusion of the exercise hy the Republic of 
Panama of any such sovereign rights, power or authority 1 he 
Treaty further conceded to the United States the right to police the 
specific lands and waters with its land and naval forces ‘ and to 
establish fortifications for these purposes In view of these facts, it 
will be instructive to consider the view which the United Stales and 
the nations of the world have taken of the rights and the liabilities of 
the United States as the builder and owner of the Panama Canal 
exercising, subject always to the stipulations of existing treaties, 
sovereign powers and exclusive jurisdiction over the Canal and the 
auxiliary terriior>' and waters. 

By the Proclamation issued by the President of the United States 
on November 13. 1914,'' for the regulation of the use of the Panama 
Canal and its approaches in the world war, express provision was made 
for the passage of men-of-war of belligerents as well as of prizes of 
war, and no restriction whatever was placed upon the passage of 
merchant ships of any nalitmality carrying contraband of war. But 
by the Proclamation of May 23, 1917,^' issued after the entrance of the 
I'fiitcd States into the war, the use of the Canal by ships, whether 
public or private, of an enemy or the allies of an enemy, was forbidden, 
just as, by Article 380 of the Treaty of Versailles, the Kiel Canal is 
closed to the vessels of war and of commerce of nations not at peace 
with Germany. 

In the Proclamation of May 23, 1917, the carriage of contraband is 
not mentioned; but, by the Proclamation of December 3.. 1917,’ . . . 
the Secretary of the Treasury was authorised to make regulations 
governing the moxement of \csseLs in territorial waters t'f the luiited 
Stales; and (later) ... the Governor of the Panama Canal was 
authorised to exercise within the territory and waters of the Canal the 
same pow’ers as were conferred . . . upon the Secretary of the 1 reasury. 
By a Proclamation of August, 1917.'' it w'as made unlaw'ful to take 
munitions of war out of the United Stales or its territcuial possessions 
to its enemies without licence. 

It has never been alleged that the neutrality of the United Slates, 
before their entry into the war, wxis in any way compromised by (he 
fact that the Panama Canal was used by belligerent men-of-w^ar or by 
belligerent f>r neutral merchant vessels carrying contraband of war. 

The precedents therefore afforded hy (he Sue/, and Panama Canals 
invalidate in advance the argument that Germany's neutrality would 
have necessarily been imperilled if her authorities had allowed the 

•'Hack worth, 2 Diqcst of I ntcrnaiionul Law, p. 7SI. 

Unci., p. 787. 

MO U.S. Statutes, p. 1725. 

' 40 U.S. Statiite.s, p. 1691. 
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passage of the Wimbledon through the Kiel Canal, because tlial vessel 
was carrying contraband of war consigned to a State then engaged 
in an armed conflict. Moreover they are merely illustrations of the 
general opinion according to which when an artificial waterway con¬ 
necting two open seas has been permanently dedicated to the use of 
ihe whole world, such waterway is assimilated to natural straits in the 
sense that even the passage of a belligerent man-of-war does not 
compromise the neutrality of the sovereign State under whose jurisdic¬ 
tion Ihe waters in question lie. 

'fhe next question to be considered is whether Germany was 
entitled to invoke her rights and duties as a neutral power and the 
provisions of her Neutrality Orders issued in connection with the 
Russo-Polish w'ar as a ground for her refusal to allow the Wimbledon 
to enter the Kiel Canal, in spite of the categorical terms of Article 3S0 
of the Treaty of Versailles. . . . 

The export prohibition contained in the German Neutrality Orders 
cvHild mn apply to the passage through the Canal of the articles 
enumerated when such articles were despatched from one foreign 
ccnmtry and consigned to another foreign coiintr). Nor does the word 
‘ transit' appear to refer \o the Kiel Canal; it no doubt only refers to 
the German territ(^r\ to which the stipulations of Article 380 are not 
applicable. In any case a neutrality order, issued by an individual 
.State, could not prevail oxer the provisions of the 'ITcaty of Peace. 

Since Article 380 of the I'reatv of Versailles Ia\s down that the 
Kiel Canal shall be maintained free and open to the vessels of 
commerce and war of all nations at peace with Germany, it is impos¬ 
sible to allege that the terms of this Article preclude, in the interests 
of the protection of Germany’s neutrality, the transport contraband 
of war. Idle German Gc>vernmeiU had not at the time when the 
W imhledon incident took place claimed any right to close the Canal 
to ^hips of war of belligerent nations at peace with Germany. On 
the contrary, in the note of the President of the German Delegation 
to the President of the Conference of Ambassadors of April 20, 1921, 
it is cxpre.ssly staled that the German Government claimed to apply 
its neutrality orders only to vessels of commerce and not to vessels 
of war. The Court is not called upon to give an opinion in regard 
to the legal elfect of such statement; but if, as seems certain, it 
contains, in regard to the passage of belligerent war vessels through the 
Kiel C anal, an accurate interpretation of the 'rrcaty of Versailles, it 
follows a forfiori tliat the passage of neutral vessels carrying contra¬ 
band of war is authorised by Article 380, and cannot be imputed to 
Germany as a failure to fulfil its duties as a neutral. If, therefore, 
the Wimbledofu making use of the permission granted it by .Article 
380, had passed through the Kiel Canal, Germany's neutrality would 
h ivc remained intact and irreproachable. 

I roiu the foregoing, therefore, it appears clearly established that 
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Germany not only did not, in consequence of her neutralily, incur 
the obligation to prohibit the passage of the Wimblcdim through the 
Kiel Canal, but, on the contrary, was entitled to permit it. Moreover 
under Article 380 of the I'reaty of Versailles, it was her definite duty 
to allow it. She could not advance her neuiraiity orders against the 
obligations which she had accepted under this Article. Germany was 
perfectly free to declare and regulate her neutrality in the Kusso- 
Pohsh war, but subject to the condition that she respected and 
maintained intact the contractual obligations which she entered into 
at Versailles. . . . 

In lhe>e circumstances it will readily be seen that it would be 
useless to consider in this case whether the state of war between 
Russia and Poland, and with it Gennany's neutrality, had or had not 
terminated at the date on which the Wimble Ion incideni iKCurred. 
In war time as in peace time the Kiel Canal should have been open 
to the Wimhii'don just as to every vessel i^f every nation at peace 
with Germany. 

. . . ( As regards) the claim for repavmerit of the share of the vcs'-el 
in the general expenses of the company, (that) has been contested b\ 
the respondent; the Ciuirt considers that he is justified in doing so. 
The expenses in question are not connected with the refusal of passage. 

The Court has arrived at the same conclusion with regard to the 
claim for Government stamp duty and other costs of recov ery. . . . 

.As regards the rale of interest, the Court considers that in the 
present financial situation of the world and having regard to the 
conditions prevailing for public loans, the 6';., claimed is fair; this 
interest, however, should run, not from llie day of the arrival of :hc 
Wimbledon at the entrance to the Kiel Canal, as claimed by the 
applicants, but from the date of the present judgment, that is to say 
from the moment when die amount of the sum due lias been lived 
and the obligation to pay has been establi.shed. 

The Court does not award interim interest at a higher rale in the 
event of the judgment not being complied wath at the expiration of 
the time fixed for compliance. The Court neither can nor should 
contemplate such a contingency. . . . 

Payment shall be ellected in Trench francs. This is the currency 
of the applicant in which his financial operations and accounts arc 
conducted, and it may therefore be said that this currency gives the 
exact measure of the loss to be made good. 

Article 64 of the Statute lays down that each party shall bear its 
own costs unless otherwise decided by the Court. The Court sees no 
reason for departing from this general rule. . . . 

(A joint dissenting opinion was delivered by Judges Anzilotti and 
Huber, and another by Schiicking, German Judge ad hoc,) 
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Ontario HKiH 

Rainy River Boom Corporation \ . 

Rainy Lake Lumber Co. 

(1912) 6 D.L.R. 401 

I'he Boom Company was incorporated under the laws of Minnesota 
and its articles purported to empower the Boom Company to con- 
struct and maintain booms and other works on the Rainy River, to 
drive and sort logs passing through its booms, and to charge tolls for 
the services so rendered. By the Ashburton Treaty, 1842,' the Rainy 
River forms part of the international boundary between Canada and 
the Ihiitcd States. In 1905 amending articles were issued describing 
the business of the Company as being ‘ the improvement of tlie Rainy 
River from its mouth at the Lake of the Woods, to the falls of said 
river at International Falls and this object was to be achieved by 
deepening the channel, maintaining the river, collecting tolls, and the 
like. In the same year the American War Department authorised the 
Boom Company to extend its w^orks eastwards. At the eastern 
extremity a sheer-boom was erected which ran in a north-easterly 
diagonal direction across and up the stream to the Canadian shore. 
The erection of this boom interfered with the free passage of logs 
floating down the Rainy River and belonging to the Lumber Company 
which was incorporated under the laws of Ontario, and which carried 
on its lumbering business in that prcnince. The Boom Company 
alleged that it rendered a service to the l.umber Company as its boom 
separated logs on their passage down the River, and claimed 
compensation for these services. 

The Court dismissed the action. 


Judgment 

Per Mulock C.J.: 

. . . The Boom Company rests its right to payment for whatever 
services it may have rendered to the Lumber Company on two 
grounds: first, implied contract; and second, legal authority to main¬ 
tain the works and to charge and collect reasonable tolls for services 
rendered. 

. . . (After surveying the facts) 1 am of opinion that the defendant 
company is not liable to the plaintilT company on any implied contract. 

The other ground on which the Boom Company rests its claim is, 
that it is legally entitled to maintain its works as a whole, including the 
sheer-boom, which is wholly within Canadian territory, and, by means 


.^0 B.F.S.P., 1841-2, p. 360. 
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of its works, to take and retain possession and control of the Lumber 
Company's logs as they float down the stream and until thev are 
caught by the cross-booms and sorted into pockets, and to charge ihe 
company for such services.... 

. . . By the treaty between Great Britain and the United Slates of 
August 9. 1842, comnnmly known as the Ashburton I’reaty, the Kaiiu 
River is made part of the boundary-line between Canada and the 
United States, the treaty declaring that it ‘shall be free and open to 
the use of the subjects and citizens of both countries The middle of 
the channel, or thalweg of the river, marks the line of separation 
between tlie two countries, this treaty confirming the presumpti(^n of 
law that the right of navigation is common to them both. 

. . , rite sheer-boom, built wholly on the Canadian side of the 
dividing line between the two countries, has no legal authority for 
its existence. No legislation of a foreign power could entitle the Boom 
Company to erect or maintain this sheer-boom, and by means o{ it 
to divert the properly of a Canadian citizen frcmi Canada into the 
United Stales, and there to cause it to pass inU> the custody and 
control of a f(M*eign corporation. Such was the practical effect of the 
maintenance of the sheer-boom, as regards a substantial portit'u of 
the logs in question. Thus the Boom Company illegally acquired 
possession of a p<')rtion of the Lumber Company’s property, removed 
it from Canada, and now' claims compensation in respect thereof. If 
a person WTongfully takes possession of a chattel property of another, 
and, whilst in such possession, alters, improves, or otherwise deals with 
it, he is not entitled to payment for such services. . . . 

... In the absence of authority to exact tcdls, or in the absence 
of a contract, express or implied, on the part of users of improvements 
on a highway to pay tolls, the person erecting such improvements has 
no right to exact tolls from such users. The principle is the same 
whether the public way be on the water or on the land. Here, in spite 
of the illegal works on the river, it remained puhUci juris. . . . 

Thus far 1 have dealt with the question in the view that the sheer- 
boom is an in.separable part of the Boom Company's works; hut. 
assuming that it is not, then the question is, can the plaintiff company 
recover in respect of the remainder of the w'orks? (Miilock C.J. 
then considered the location of the main-boom.) . . . 

This portion of the main-boom, like the sheer-!x)om, is unlawfully 
in the river. . . . 

What I have said in respect of the legal consequence of the 
existence of the sheer-boom applies also to the case of the unlawful 
half mile of main-boom. 

. . . The right to erect and maintain (the works) is quite different 
from the right to collect tolls, which is the only issue involved in this 
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action. 1'he defendant company is asking no relief, but simply resisting 
a money claim. . . . 

The legislation of the Stale of Minnesota is the only legislative 
authority upon which the plaintiff company relies as authorising it 
to impose lolls. Has the Stale Legislature power to grant such 
authority? 

Under the Ashburton M'reaty, the citizens of the two countries 
became entitled to the free use of the river. The Legislature of the 
State of Minnesota has purported to deprive lliem of that right by 
granting permission to the plaintiff company to exact tolls. 1 he 
undisputed evidence is, that the State Legislature had no jurisdiction so 
to repeal that clause in the treaty. 

I, therefore, think that the provision in the plaintilf company's 
charter purporting to entitle it impose lolls or other charges is 
ultra vires the State Legislature and null and void. The permit 
granted by tlie War Department . . . merely sanctions an extension of 
(the plaintilf company's) works, subject to the condition that ‘ the 
company sltall not exact tolls or charges for the passage logs or 
rafts or other forms of navigation \ . . . Nothing in the permit authorises 
the imposition of tolls or other charges. 

1, therefore, think that the plaintiff company has no legislati\e 
authority to exact tolls or other charges. 

Notwithstanding the existence of the plaintiff company’s works, 
the navigati<m of the river for all purposes remains free to each citizen 
of the two countries, unless he shall by ct>nlract, express or implied, 
deprive himself of such right. 

The defendant company has not so deprived itself. . . . 
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Pi:rmam:.nt Court of ARniTRArios 

Savarkar Case 
No. IX 

Savarkar, a Hindu, was being transported by sea from England to 
India on a charge of abetment of murder. He escaped at Marseilles, 
and, while being pursued by Indian policemen from the vessel, was 
captured by a French police ollicer, who returned him to the Morea, 
which sailed on the following day. 1 Yance demanded the restitution 
of the fugitive on the ground that his delivery to the British ofllcials 
on the vessel was contrary to international law'. 

The tribunal, which was established by a comproniis of October 
25, 1910, found that there was no rule of international law' requiring 
his restitution. 


A ward 


Per the Tribunal: 

. , . The Commissioner of .Metropolitan Police in London informed 
the Directcur de la Sarete generale at Paris, that . . . Savarkar was 
about to be sent to India, in order to be prosecuted for abetment 
of murder, and that he would be on board the vessel Morea touching 
at Marseilles. . . . The Minister of the Interior informed the (local) 
Prefect, . , . (and told him) that some revolutionnaires hinduus then 
on the continent might take advantage of this to further the escape of 
this foreigner, and the Prefect w'as requested to take the measures 
necessary to guard against any attempt of this kind. The Direcieur 
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. . . replied . . . to tlie Commissioner . . . that he had given the 
necessary instructions for the purpose of guarding against the occur¬ 
rence of any incident during the presence at Marseilles of the said 
. . . Savarkar, <ni board the stcarnsliip hT^rca. 

. . . Savarkar, Iiaving suct'ceded in etlecting his escape, swam 
ashore and . . . was arrested by a sergeant of the French maritime 
ecuJiirttwric and taken back to the vessel. Three persons wlio liad 
come asliore from the vessel assisted in taking the fugitive hack. . . . 

The sergeant declares that he \v:in altogether unaware of the 
identity of the person with whom he was dealing, that lie only thought 
tluii l!ic nan who was escaping was one of the crew, who had possibly 
cotnmitlcd an offence on board the vessel. 

W'ith regard to ih.c assistance afforded hiin by one of the crew 
and two Indian policemen, it appears . . . that these men came up 
after (he arrest of Savarkar, and that their action \vas only auxiliary 
to the action of the sergeant. The sergeant had seized Savarkar 
. . . for the purpose of taking iiim back to the ship, and lite prisoner 
went peaceably with him. . . . 

it is alleged that the sergeant who etfecled the arrest was not 
ignorant of the presence of Savarkar on board the vessel, and that his 
orders, like those of all tite Ihench police—and gendarmes, 
were to j^revciit any HitKiii from coming on board who had not got a 
ticket. 

These circumstances show that the persons on board in charge 
of Savarkar might well have believed that they could count on the 
assistance of the French police. 

... A a^/iunissiiirc of the I'rcncli police came on board the 
vessel sliortly after licr arrival at the port, and, in accordance with 
the orders of the Prefect, placed himself at the disposal of ilie com¬ 
mander in respect of the watch to be kept. . . . The Prefect of Mar¬ 
seilles . . . stated that he had acted in this matter in accordance 
wiikt orders given by the Siirete i^eneralc to make the necessary 
arrangcinents to prevent the escape of Savarkar. 

Having regard to what has been staled, it is manifest that the case 
is not one of recourse to fraud or force in order to (Tilain possession 
of a person who had taken refuge in foreign lerrilor\', and that there 
was not, in the circumstances of the arrest and deliver) of Savarkar 
to the British authorities and of his removal to India, an\thing in the 
nature of a violation of llic sovereignty of Trance, and that all those 
who look part in the matter certainly acted in good faith and had no 
thought of doing anything unlawful. 

. . . The conduct of tiic sergcaiu not having been disclaimed by 
his chiefs . . . before the Morea left Marseilles, the British police 
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might naturally have believed that the sergeant had acted in accord¬ 
ance with his instructions, or that his conduct had been approved. 

While admitting that an irregularity was committed by the arrest 
of Savarkar and by his being handed over to the British police, there 
is no rule of international law imposing, in circumstances such 
as those which have been set out above, any obligation on the 
Power which has in its custody a prisoner to restore him because of a 
mistake committed by the foreign agent who delivered him up to 
that Power. 

For these reasons: The arbitral tribunal decides that the Govern¬ 
ment of His Britannic Majesty is not required to restore the said 
. . , Savarkar to the Government of the French Republic. . . . 


88 

OUEI N S Bi NCH 

In Rc Castioni 

[1891] 1 O.B. 149 


Castioni had been accused of murdering a member of the Stale 
Council of the canton of Ticino in Switzerland. The murder v\as 
alleged to have been committed in September, 1890, shortly after the 
applicant returned from a seventeen-year stay in England. 

Political discontent had been felt in the canton for some lime, 
and after the Government refused to take a popular vote on the 
question of the revision of the constitution, an attack was made by 
an armed crowd, of which the applicant was a member, against the 
municipal palace. In the course of the attack one member ^)f llie 
State Council was killed, and there was evidence to show iliat he 
had been shot by the applicant. 

In the extradition proceedings initiated on behalf of the Swiss 
Government, the magistrate committed Castioni to prison, holding 
that his offence in Switzerland w^as not of a ‘ political character \ 
From this decision Castioni applied for a writ of habeas corpus, which 
was issued by the Divi.sional Court. 


Judgment 


Per Denman J.: 

. . . There has been no legal definition as yet upon the meaning of 
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the words contained in the Act of 1870/ upon the true meaning of 
which this case mainly depends. ... I do not think it is necessary 
or desirable that we should attempt to put into language in the shape 
of an exhaustive definition exactly the whole stale of things or every 
state of things which might bring a particular case within the descrip¬ 
tion of an olfence of a political character. 1 wish, however, to express 
an opinion as to one matter upon which 1 entertain a very strong 
opinion. That is. that if the description given by Mr. John Stuart Mill ‘ 
. . . were to be construed in the sense that it really means any act which 
takes place in the course of a political rising without reference to the 
object and intention of it, and other circumstances connected with it, 
1 should say that it was a wrong definition and one which could not 
be legally applied to the words used in the Act of Parliament. . . . 
I think that in order to bring the case within the words of the Act 
and to exclude extradition for such an act as murder, which is one of 
the extradition olTcnces,’ it must at least be shown that the act is 
done in furtherance of, done with the intention of assistance, as a 
sort of overt act in the course of acting in a political matter, a political 
rising, or a dispute between two parties in the State as to which is to 
have the government in its hands, before it can be brought within 
the meaning of the words used in the Act. 


. . . There is nothing said (in the Act) as to upon whom is the 
onus pn^banJi, or that it shall be made to appear by one side or the 
other in such a case. It is a restriction upon the surrender of a 
fugitive criminal, and however it appears, if it does appear, that the 
act was in the judgment of the Court an offence which would other¬ 
wise be an offence according to the laws of this country, but an 
offence of a political cliaracler, then, wholly irrespective of any doc¬ 
trine of onus on the one side or the other, that is within the restriction, 
and he cannot be surrendered. . . . 


It seems to me that it is a question of mixed law and fact . . . 
as to whether the facts are such as to bring the case within the restric¬ 
tion of section 3, and to show that it was an offence of a political 
character. ... I tliink it is clearly made out by tlie facts of this 
case that there was something of a very serious character going on 
- amounting, ... in that small community, to a slate of war, . . . 
and ... it is quite clear that from the very first (Castioni) was an 

’Extradition Act, 3.1 & 34 Viet., c. 52, s. 3: W fucilivc criinina] shall not 
he surrendered if tlie offence in respect of which his surrender is demanded 
is one of a political character, or if he prove . . . that the requisition for 
his surrender has in fact been made with a view to try or punish him for 
an offence of a political character/ Cf. also Extradition Treaty with Switzer¬ 
land, 1880, Art. 11 (15 Hertslet's Commercial Treaties, p. 384). 

^ House of Commons, August 6, 1866 (184 Parliamentary Debates, 3rd series, 
col. 2115): ‘Any offence committed in the course of or furthering of civil 
war. insurrection, or political commotion \ 

** Anglo-Swiss I reaty, 1880, Art. 2. 
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active party, one of the rebellious parly who was acting and in the 
attack against the Government. . . . 

. . . The qiicsiion (is) whether . . . we think that this was an 
act done, not only in the course of a political rising, but as part of a 
political rising. . . . \Vc cannot decide tiiat question merely by con¬ 
sidering whether liic act done at tlie moment at winch it was done 
was a wise act in the sense of being an act wliich tlic man who did 
it would have been wise in dv'ing wiili the view of piomoting the cause 
in which lie was engaged. I do not think it wtnild be at all consislciiL 
with the real meaning of the words c>f the statute if we were to attempt 
so to limit it. . . . The question really is, whether, upon the facts. 
It is clear that the man was acting as one ot a nutiibcr of persems 
engaged in acts of violence of a political cirnacter with a political 
object, and as part of the political movenicnt and rising in which lie 
was taking pan. . . . At the moment at which Caslioni hred the shot 
the reasonable presumption is . . . that he tired it thinking it would 
advance, and that it was an act which was in furtherance of, and 
done intending it to be in furtherance of. the \cr\ object wliich the 
rising had taken place in order lo promote, and to get rid of the 
Government, who, he might, until he had absolutely got into the 
place, have supposed were resisting the entrance of the people to 
that place. ... 1 have come to the conclusion that at the lime at 
which the shot was fired he acted in the furtheraiice of an unlavsful 
rising lo which at that lime he was a party, and an active party a 
person who had been doing active work from a very much earlier 
period, and in which he was still actively engaged, riiai iKung so, 1 
think the writ ought lo issue, and that wc should be acting contrary 
to the spirit of this enactment, and to the fair meaning of it, if \ve 
were lo allow him lo be detained in custody longer. 

(Concurring judgments were delivered by Hav.kins and Stephen .IJ.) 


89 

Kino’s Hf.nth 

R, Godfrey 

[1923] ] K.B. 24 


The applicant was a member of a lirm carrying on business in England. 
Certain members of the firm had, while in Swii/.erland, made false 
prelenccs to Swiss persons and obtained goods whicli were di.sposcd 
of in England. The applicant was not in Switzerland at the time 
the pretences were made, nor had lie been there since. It was 




Cash 89] R, v. Godfrey 309 

contended that he was an accessory before the fact to the olTencc, 
which was a misdemeanour, and therefore liable as a principal. 

The applicant was committed for extradition to Switzerland, and 
applied for a writ of habeas corpus, alleging that he was not a ‘ fugitive 
criminal The Court rejected his application. 


Judgment 


Per Lord Hewart C.J.: 

... In (M'der to see what exactly is the force of (the applicant’s) 
submission it is necessary to look at the definition of ‘ fugitive criminal ’ 
in section 2b of the .\ct. ... At the first blush it might appear that 
when a man is spoken of as a fugitive what is meant is that he has 
fled from one country to another country. But is that notion in the 
least degree necessary? Suppose that a person had gone to another 
country, and, because he had committed a crime there, has fled to 
this country. He would in that case be fleeing from llic consequences 
in that other country of what he had done there, and he would clearly 
be a fugitive criminal. But it seems to me that these words are equally 
satislied whether the man has physically been present in that other 
country or not, if he conimitled the crime there. In the one case 
as in the other he is seeking to escape the penal consequences of 
his act. . . . 

But it is said that the definition in the Act of 1870 must ... be 
considered with the relevant passages in the treaty with Switzerland.* 
Be it so. . . . Article 1 reilcraies in clTect the expression in section 26 
of the Act ‘ who is in ' by the words ‘ who . . . shall be found within 
and that places our Government under the obligation of delivering 
up all persons charged with or convicted of certain crimes if they 
are found in this country. But so far as the Swiss Federal Council are 
cimcerned an exception is mavle, for they deliver up all persons except 
those of Swiss nationality, and that exception is dealt with in the 
latter part of Article 1. (The) argument in support of the application 
is that because Article 1 in dealing with the precise exception employs 
the expression ' .sliould have taken refuge in Switzerland ’ it follows 
that the words ‘ should have taken refuge ’ ought to be read into 
the hrst part of the article and be treated as limiting the application 
of the Act of 1870 so as to cut down the definition. . . . Tliere are 
at least two answers to that argument. First, that the words used 

’ Hxtradition Act, 1870 (33 & 34 Viet., c. 52), s. 26: ‘The tcMm “fugitive 
criminar' means any person accused or convicted of an extradition crime 
committed within the jurisdiction of any foreign State who is in or is sus¬ 
pected of being in some part of (His) Majesty's dominions, • ? _ 

® Extradition 'freaty between England and Switzerland, 1880 (15 Hcrt.slefs 
Commercial Treaties, p, 384). 
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in the first part of the article are ‘ shall be found within \ and, sccondlVv 
that even if the words are to be read as ^ shall have taken refuge in ’ 
the argument would still fail because that from which refuge is taken 
is not llie foreign country, but the penal consequences of a criminal 
act. It does not seem to me to be necessary to the idea of fugitiveness 
. . . that the alleged criminal should have been resident in the country 
where the crime was committed. . . . The application is therefore 
dismissed. 

(Concurring judgments were delivered by Avory and .Sankey JJ.) 


90 

JuDiciAi. CoMMirn i: or im: Privy Councii 

Brooks-Bidlakc & WhittalU Ltd. v. Attorney-General 
for British Cohiinbia 

[1923] A.C. 450 

The appellants held timber licences from the Minister of Lands of 
British Columbia, and there was a stipulation in the licence that no 
Japanese or Chinese were to be emploved in connection therewith. 
This stipulation was inserted in compliance with Orders of the 
Lieutenant-Governor in Council issued in 1902. The appellants did 
not I'bserve the stipulation, hut their licences were renewed amuiallv 
until 1920. 

In that year the Court of Appeal for British ( olumbia held ' 
the Orders to be invalid as connicling with the British North America 
Act, 1867,' which reserved legislation concerning aliens to the Imperial 
Parliament, and also to a Dominion Statute, the Japanese Treaty Act, 
1913 , by which the Anglo-Japanese J'reaty, 19] |.' was givcit the 
force of law in Canada. By Article 1 of this trcal\ the subjects of 
the high contracting parties were, ‘in all that related to tlie pursuit 
of their industries, callings, professions and educational studies’, to 
be placed on the same fooling as the subjects of the mosl-favoured 
nation. Despite this decision, the licences were renevsed on the same 
terms and the Provincial Legislature passed the Oriental Orders in 
Council Validation Act, 1921,’ declaring that the Orders in Council 
and the stipulation were valid, liuit they possessed the force of law, 
and tliat any violation of the stipulation in any iMslrumciU would 
be suHicicnt ground for the cancellation of that instruiiieiu. 

^ Re the Japanese I'raity Act, fl92(); 29 H.C.R. 

" 3U Viet,, c. 3. 

'3 & 4 Cico. 5, c. 27, Dorn. 

^ Handhn(>k of Cninmerrial Treaties, 193.1, p. 384. 

1 1 5, c. 49 (B.C.). 
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The Minister of Lands threatened to cancel the appellants’ licences. 
I’he appellants brought an action against the Attorney-General and 
Minister claiming that they could employ Japanese and Chinese despite 
the stipulation and sought an injunction restraining the defendants 
from interfering with the enjoyment by the appellants of their licences. 
The Judicial Commillec was of opinion that the appeal should be 
dismissed. 


Judgment 

Per Lord C ave L.C.: 

. , . I'heir Lordships will deal first with the contention that the 
slipulaii*>n in ijiicstion is void as conllicting with the British North 
AXrnerica Act, 1807. It is said that, as section 91, head 25, of the 
British Nv>rlh America Act reserves to the Dominion Parliament the 
exclusive right to legislate on the subject of ‘ naturalisation and aliens 
liie Provincial Legislature is not competent to impose regulations 
restricting tlie employment of Chinese or Japanese on Crown property 
held in right of the Province. Their Lordships are unable to agree 
w ith this contention. Section 91 re.servcs to the Dominion Parliament 
the general right to legislate as to the rights and disabilities of aliens 
and naturalised persons; but the Dominion is not empowered by 
that section to regulate the management of the public properly of the 
Prcnince. or to determine whether a grantee or licensee of that pro¬ 
perty shall or shall not he permitted io employ persons of a particula.’* 
race. Idiese functions arc assigned by section 92, head 5, and section. 
10‘^ of the Act to the Legislature of the Province; and there is nothing 
in section 91 which Cv)nllicls with that vievs. . . . The stipulation 
i/i dispute is not void as contrary to sectiem 91 of the British North 
.America Act. 

This conclusion is sunicient to dispose of the present appeal. 
Lach licence is issued upon the understanding that no Chinese or 
Japanese shall be employed in connection therewith; and the appel¬ 
lants' right to renewal is contingent upon their complying with this 
stipulation. It appears . . . that they haxe eFiiployed and claim 
the right to employ both Chinese and Japanese labour. Now, what¬ 
ever may be said as to the stipulation against employing Japanese 
labour, there is nothing apart from the British North America Act 
to show that a stipulation against the employment of Chinese labour 
is invalid. The stipulation is severable, Chinese and Japanese being 
separately named: and the condition against employing Chinese labour 
having been broken, the appellants have no right to renewal. . . . 

Having regard to the above considerations, the point raised on the 
Japanese 'IVealy Act does not arise, and their Lordships think it 
unnecessary to deal with it. They will humbly’ advise His Majesty 
that this appeal fails, and should be dismissed. . . . 
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91 

Ji nrciAL CoMMirnn- of the Privy Council 

Attorney-General tor Canada v. 
Attorney-General for Ontario 

[1937] A.C 326 

The Canadian Parliament passed a number of statutes in accordance 
with conventions adopted by the International Labour Organi.sation. 
Each of these statutes affected property and civil rights within the 
Provinces, for whom it was contended that the Dominion had no pow er 
to pass the legislation in dispute. 

The Judicial Committee of the Privy Council considered each of 
the statutes to be ultra vires the Parliament of Canada. 


Per Lord Atkin: 

... It was argued for the Dominion that the legislation could 
be justitied cither under section 132 of the British North America Act ‘ 
as being legislation ‘necessary or proper for performing the obliga¬ 
tions of Canada, or of any Pro\ince thereof, as part of tlie British 
Empire, towards foreign countries, arising under treaties between tlie 
Empire and such foreign countries’, or under the general pow'crj». 
sometimes called the residuary powers, given by section 91 to llie 
Dominion Parliament to make laws for the peace, order and good 
government of Canada in relation to all matters not coming within the 
class of subjects by this .Act assigned exclusively to the Legislatures 
of the Provinces. 

The Provinces coiitendcd: 

That the obligation.s, if any, of Canada under the labour conven¬ 
tions did not arise under a treaty or treaties made between the Empire 
and foreign countries: and that therefore section 132 did not apply. 
That the Canadian Governntent had no excculivc authority to make 
any such treaty as was alleged. That the obligations said to have 
been incurred, and the legislative powers souglu to be exercised, by 
the Dominion w'cre not incurred and exercised in accordance with the 
terms of the Treaty of Versailles." That if the Dominion had to 
rely only upon the powers given by section 91. the legislation w'as 
invalid, for it related to matters which came within the classes of 
subjects exclusively a.ssigned to the Legislatures of the IVovinces - 
namely, property and civil rights in the Province. 


‘ 1«^7, 30 Viet., c. 3. 

2 ]]2 n.h S.P.. 1919, p. 1. 
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. . . The Treaty of . . . Versailles . . . was made between the 
Allied and Associated Powers of the one part and Germany of the 
t)tlier part. I’he British Empire was described as one of the Principal 
Allied and Associated Powers, and the High Contracting Party for 
the British Empire was His Majesty the King, represented generally 
by certain of his English Ministers, and represented for the Dominion 
of Canada by the Minister of Justice and the Minister of Customs, 
and for the other Dominions by their respective Ministers. . . . Part 
XIII.'* entitled ‘ Labour’, after reciting that the object of the League 
of Nations is the establishment of universal peace, and that such a 
peace can only be established if it is based on social justice, and that 
social justice requires the improvement of conditions of labour 
throughout the world, provides that the high contracting parties agree 
to the establishment of a permanent organisation for the promotion 
of the desired objects, and that the original and future members of 
the Ixague of Nations shall be the members of this organi.sation.^ The 
organisation is to consist of a general conference of representatives 
of the nicinbers and an International Labour Ollicc. . . . 

... A draft convention is adopted by a majority of two-thirds 
of the delegates present (at a conference): and at the stage of adoption 
it has no binding effect on the members: nor do the delegates of 
members sign it or purport to enter into an obligation on behalf of 
the members whose delegates they arc. ‘ Ralilicalion ’ as used in 
paragraph 7 of Article 405 ’ is not used in the ordinary sense in whicli 
it is used in respect of treaties, the formal adoption by the high 
contracting party of a previous assent conveyed by the signature of 
so-called plenipotentiaries. ‘Consent to’ or ‘accession to’ would 
perhaps better describe the transaction which involves the creation 
for the first time of any obligation under the convention. 

In accordance with the provisions of Part Xlll draft conventions 
were adopted by general conferences i>f the International Labour 
Organisation . . . limiting the hours of work in industrial under¬ 
takings,'' . . . concerning the application of the weekly rest in indus¬ 
trial undertakings," . . . (and) concerning the creation of minimum 
wage-fixing machinery.* 

Each of the conventions included stipulations purporting to bind 
members who ratified it to carry out its provisions. . . . These three 

Now see Constitution of the International Labour Organisation. 1 Year Book 
of the United Natimis. p. 670. 

* Canada was an original member of the League of Nations. 

In tile case of a draft convention, the Member will, if it obtains the consent 
of the authority or authorities within whose competence the matter lies, 
communicate the formal ratification of the corn ention to the Secretary- 
General and will lake such action as may be necessary to make effective 
the provisions of such convention.' 

• 1 Hudson, International Lcftislation, p. 392. 

^ Ibid., p. 768. 

*4 idem., p. 2481. 




314 Territorial Jurisdiction: 11. Functional Limitations [Chap. 14 

conventions were in fact ratified by the Dominion of Canada . . . 
(in) 1935. 

In each case , . . there had been passed resolutions of the Senate 
and House of Commons of Canada approving them. The ratilication 
w as approved by order of the Governor-General in Council. . . . The 
statutes, which in substance give elfect to the draft conventions, were 
passed by the Parliament of Canada and received the Royal 
.Assent. . . . 


... It will be essential to keep in mind the distinctitm between 
the foriuation, and the performance, of the obligations constituted by 
a treaty, using that word as comprising any agreement between two 
or more si)vereign Stales. Within the Britisli Empire there is a well- 
established rule that the making of a treaty is an executive act, while 
the performance of its obligations, if they entail alteration of the 
existing domestic law. requires legislative action. Ihilikc some other 
countries, the stipulations of a treaty duly ratitied do not within the 
Empire, by virtue of the treaty alone, have the force of kuv. If the 
national executive, the government of the day, decide to incur the 
obligations of a treaty which involve alteration of law they have to 
run the risk of obtaining the assent (^f Parliament to the necessary 
statute or statutes. To make themselves as secure as possible they 
wall often in such cases before final ratilication seek to obtain from 
Parliament an cxpre.ssion of approval. But it has never been sug- 
ge.sted, and it is not the law, that such an expression of approval 
operates as law, or that in law it precludes the assenting Parliament, 
or any subsequent Parliament, from refusing to give its sanction to 
any legislative proposals that may subsequently be brought before it. 
Parliament, no doubt. . . . has a constitutional conlnd over the 
executive: but it cannot be disputed that the creation of the obliga¬ 
tions undertaken in treaties and the assent to their form and quality 
arc the function of the e.xccutive alone. Once tliey are created, w'hile 
they bind the Stale as against the other contracting parties. Parlia¬ 
ment may refuse to pcriorm them and so leave the Slate in deiaull. 
In a unitary State who.se Legislature possesses unlimited powers the 
problem is simple. Parliament will either fulfil or not treaty obliga¬ 
tions imposed upon the .State by its executive. The nature of the 
obligations does not alfect the complete authority of the Legislature 
Lo make them law if it so ci]ot)ses. But in a Stale where the Legisla¬ 
ture docs not possess absolute aulhorit\, in a federal Stale where 
legislative authority is limited by a constitutional document, or is 
divided up between clillerent Legislatures in accordance with the class 
of subject-matter submitted for legislation, the problem is complex. 
The obligations imposed by treaty may have to be performed, if 
at all, by several l.egislatures; and the executive has the task of ol)tain- 
ing the legislative assent not of the one Parliament to whom they 
may he responsible, but possibly of several Parliaments to whom they 
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stand in no direct relation. The question is not how is the obligation 
formed, that is the function of the executive; but how is the obligation 
to be performed, and that depends upon the authority of the competent 
Legislature or Legislatures. 

... As their Lordships have come to the conclusion that the 
reference can be decided upon the question of legislative competence 
alone, , . . they refrain from expressing any opinion upon the ques¬ 
tions raised by the (second and third) contentions (on behalf of the 
Provinces), which in that event become immaterial. Counsel did not 
suggest any doubt as to the international status which Canada had 
now attained, involving her competence to enter into international 
treaties as an international juristic person. . . . 

The first groujid upon which counsel for the Dominion sought to 
base the validity of the legislation was section 132. So far as it is 
sought to apply this section to the conventions when ratified the 
answer is plain. 1'he obligations are not obligations of Canada as 
part of tlie British Empire, but of Canada, by virtue of her new status 
as an international person, and do not arise under a treaty between 
the British Empire and foreign countries. . . It is unnecessary, there¬ 
fore, to dwell upon the distinction between legislative powers given 
to the Dominion to perform obligations imposed upon Canada as 
part of the Empire by an imperial executive responsible to and con¬ 
trolled by the Imperial Parliament, and the legislative power of the 
Dominion to perform obligations created by the Dominion executive 
responsible to and controlled by the Dominion Parliament. While 
it is true . . . that it was not contemplated in 1867 that the Dominion 
would possess treaty-making powers, it is impossible to strain the 
section so as to cover the unconicmplated event. A further attempt 
to apply the section was made by the suggestiem that while it does 
not apply to the conventions, yet it clearly applies to the Treaty of 
V'crsailles itself, and the obligations to perform the coiiveniions ari.se 
'under' that treaty because of the stipulations in Part XIII. It is 
impossible to accept this view. No obligation to legislate in respect 
of any of the matters in ciucslion arose until the Canadian executive, 
left with an unfettered discretion, of their own volition acceded to 
the conventions, a tun'n.s acins not determined by the treaty. For 
the purpt).ses of this legislation the obligation arose under the con¬ 
ventions alone. . . . Their Lordships (reject) the contention based on 
section 132. . . . 

If section 132 is vmt of the way, the validity of the legislation can 
only depeiHl on sections ^)l and 92. Now it liatl to be admitted 
that normally this legislation came within the classes of subjects bv 
section 92 assigned exclusively to the Legislatures of the Provinces, 
namely -property and civil rights in the Province. . . . Mow, then, 
can the legislation be within the legislative pv>\vers given by section 
to the Dominion Parliament? It is not within llic cnumcraLed class 
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of subjects in section 91: and it appears to be expressly excluded 
from the general powers given by the tirsl words of the section. . . . 
Their Lordships are satisfied that neither (the Aeronautics case " nor 
the Radio case "') affords a warrant for holding that legislation to 
perform a Canadian treaty is exclusively within the Dominion legis¬ 
lative povNcr. 

For the purposes of sections 91 and 92, i.c., the distribution of 
legislative powers between the Dominion and the Provinces, there is 
no such thing as treaty legislation as such. The distribution is based 
on classes of subjects; and as a treaty deals with a particular class 
of subjects so will the legislative power of performing it be ascertained. 
No one can doubt that this distribution is one of the most essential 
conditions, probably the most essential condition, in the inter-provin¬ 
cial compact to which the British North America Act gives effect. 
... It would be remarkable that while the Dominion could not initiate 
legislation, however desirable, which affected civil rights in the 
Provinces, yet its Governnient not responsible to the Provinces 
nor controlled by Provincial Parliaments need only agree with 
a foreign country to enact such legislation, and its Parliament would 
be forthwith clothed with authority to affect Provincial rights the 
full extent of such agreement. Such a result would appear to under¬ 
mine the constitutional safeguards of Provincial constitutional 
autonomy. 

It follows from w'hat has been said that no further legislative 
competence is obtained b\' the Dominion from its accession to inter¬ 
national status, and the conseL|iient increase in the scope of its 
executive funcii(uis. It is true . . . that as the executive is now 
clothed with the powers of making treaties, so ti)e Parliament of 
Canada, to which the executive is responsible, has imposed up-oii it 
responsibilities in connection with such treaties, for if it were to 
disapprove of them they would cither not be made or the Ministers 
would meet their constitutional fate. But this is true of all executive 
functions in their relation to Parliament, d'hcrc is no existing con¬ 
stitutional ground for stretching the competence of the Dominion 
Parliament so that it becomes enlarged to keep pace with enlarged 
functions of the Dominion executive. If the new functions alTecl 
the classes of subjects enumerated in .section 92 legislation to support 
the new functions is in the competence of the Provincial Legislatures 
only. If they do not, the competence of the Dominion Legislature is 
declared by section 91 and existed ah ori^inc. In other words, the 
Dominion cannot, merely by making promises to foreign countries, 
clothe itself with legi.slative authority inconsistent with the constitution 
which gave it birth. . . . 

Re the Rr^idathm and Control fff Acnmautics in Canada, fl932] A.C. 54. 

sec above. No. 24. 

Rr the Rcftnlation and Control of Radio Communications in Canada, [1932! 

A.C. 304. 
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It must not be thouL9it that the result of tliis decision is that Canada 
is incompetent to legislate in performance of treaty obligations. In 
totality of legislative powers. Dominion and Provincial together, siie 
is fully equipped. But the legislative powers remain distributed, and 
if in the exercise of her new functions derived from hej* new inter¬ 
national status Canada incurs obligation.s they must, so far as legis¬ 
lation be concerned, when tliey deal with Provincial classes of subjects, 
be dealt with by the tcnality powers, in other W’c^rds by 
co-operation between the Dominion and the Provinces. . . . Their 
Lordships arc of opinion . . . that the Act in each case is ultra vires 
of the Parliament Canada. . . . 
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Permanem Court of Iniirnational Ji stki: 

Minority Schools in Albania 

(1935) Series A;B, No. 64 

In December, 1920, ihe Assembly of the L.eague of Nations 
recommended that if Albania became a member of the l.eague ..he 
should take steps to enforce the principles of the Minorities Treaties. 

In 1921 the League Council decided to consider the queslitni of 
the treatment of minorities in Albania at its jiext .session. On this 
matter the Greek Government submitted a memorandum to the ellect 
that the normal conditions of the Minorities Treaties were not sullicicnt 
in the case of Albania, and that special provisions should be addetl. 
The League Secretarial submitted to the Council a report embodying 
a draft Declaration to be signed by the Albanian representative. This 
Declaration was in fact signed on October 2, 1921. By this the 
Albanian Government declared that ‘ Albanian nationals who belong 
to racial, religious or lingui.stic minorities will enjoy the same treat¬ 
ment and security in law and in fact as other Albanian nationals. In 
particular they shall have an equal right to maintain, manage and 
control at their own expense or to csiabli.sh in the future, charitable, 
religious and social institutions, schools and other educational estab- 
li.shments, with the right to use their own language and to exerci.se 
their religion freely therein The Albanian Government also 
undertook to lake into consideration any advice it received from the 
League with regard to this question. 

In 1933 the Albanian Constitution was amended, and by Articles 
* Art. 5. para. 1 (1 Hudson, International Legislation, p. 73.3, at pp. 735-6). 
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206-7 it was provided that ‘instruction and education of Albanian 
subjects are reserved to the State and will be given in State schools. 
Primary education is compulsory for all Albanian nationals and will 
be given free of charge. Private schools of all categories at present 
in operation will be closed ’. The Greek minority in Albania petitioned 
the Council of the League alleging that these amendments contravened 
the Declaration of 1921. The Albanian Government contended that 
as the measure applied to both the majority and the minority it could 
not be considered as discriminatory. 

The Council, in 1935, asked the Permanent Court for an advisory 
opinion as to whether Albania was justified in its contention that the 
new legislation was in conformity with the Declaration of 1921, and, 
if so, whether the Council could make recommendations going beyond 
that declaration. The Court, by a majority of 8 to 3, gave its opinion 
that the Albanian contention was not well founded, and so the second 
question did not arise. 


Opinion 

Per Curiam : 

. . . The contention of the Albanian Government is that (Article 5 
of the Declaration) imposed no other obligation upon it, in educatiojial 
matters, than to grant to its nationals belonging to racial, religious 
or linguistic minorities a right equal to that possessed by other 
Albanian nationals. Once the latter have ceased to be entitled io 
have private schools, the former cannot claim to have them either. 
This conclusion, which is. alleged to follow quite naturally from the 
weirding of paragraph 1 of Article 5, would, it is contended, be in 
complete conformity with the meaning and spirit of the treaties for 
the protcctiiMi of minorities, an essential characteristic of which is the 
full and complete equality of all nationals of the Slate, whether 
belonging to the majority or to the minority. On the other hand, it 
is argued, any interpretation which would compel Albania to respect 
the private minority schools would create a privilege in favour of the 
minority and run counter to the essential idea of the law' governing 
minorities. Moreo\cr, as the minority regime is an extraordinary 
regime, constituting a derogation from the ordinary law', the text in 
question should, in case of doubt, be construed in the manner most 
favourable to the .sovereignty of the Albanian State. 

According to the explanation offered to the Court by the Greek 
Government, the fundamental idea of Article 5 of the Declaration was 
on the contrary to guarantee freedom of education to the minorities by 
granting them the right to retain their existing schools and to establish 
others, if they desired; equality of treatment is, in the Greek Goveni- 
ment’s opinion, merely an adjunct to that right, and cannot impede the 
purpose in view, which is to ensure full and effectual liberty in matters 
of education. Moreover, the application of the same regime to a 
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majority as to a minority, whose needs are quite different, would only 
create an apparent equality, whereas the Albanian Declaration, con¬ 
sistently with ordinary minority law, was designed to ensure a genuine 
and effective equality, not merely a formal equality. 

The Declaration . . . belongs to the nuineroiis category of inter¬ 
national acts designed for the protection of minorities.® 

I’he Greek Government recognises this fact, but it contends that 
liu? Declaration must l^c construed in the light of the historical and 
social conditions of Albania, and with regard, in particular, to the 
fact that the rights of tlic minorities had been long in existence in 
the Near East, where they were known by the name of community 
riglits. 

In accordance with this line of argument. Counsel for the (Greek) 
Government gave prominence ... to the points of difference which 
exist between the Albanian Dcclarativ'ii and the other treatic.s and 
declarations of ilie same kind which have been mentioned. . . , 

It is only natural to assume that the conditions whicii existed in 
Albania after the war and which were themselves the consequence 
of tile previous historic events, were within the knowledge of the 
Assernb!} of the League of Nations when it included Albania in its 
recommendation (of) December. 1920. It is moreover certain that 
the Declaration . . . was drawn up after a prolonged examinahon, 
during which the States concerned had an opportunity of slating their 
points of view and supplying all relevant information. 

There appears therefore no reason to doubt that certain special 
aspects of the situation of the minorities in Albania . . . were taken 
into consideration by the Council, and that they accounted for certain 
differences between the Albanian Declaration and the other treaties 
and declarations concerned with the protection of minoriiics. 

These considerations cannot however prevail against llic fact that 
what the Council of the League of Nations asked Albania to accept, 
and what Albania did accept, w'as a regime of minority protection 
substantially the same as that which had already been agreed upon 
with other States in which there were no ‘ communiiics 

I he differences between the text of the Albanian Declaration and 
the other texts of the same kind do not affect the essential fealiires 

“ 1 hj model minoriiics treaty is that with Poland, 1919 (1 Hudson, Inter- 
national Lci^islation. p. 28.'^). 

'' In its advisory opinion on the Grcco-Iittl^arian Cinnmunltics (19.30) the 
Permanent Court of International Justice defined a ‘ cimimunity ‘ as ‘a group 
ol persons living in a given country or locality, having a. race, religion, lan¬ 
guage and traditions of their owm, and united by this identity" of race, 
religion, language and traditions in a sentiment of solidarity, with a view to 
preserving their traditions, maintaining their form of worship, ensuring the 
instruction and upbringing of their children in accordance with thj spirit and 
traditions of their race and rendering mutual assistance to each other’ (Scries 
B, No. 17, p. 21). 
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of that Act. On the other hand, it is a fact that the Council did not 
insert in the Declaration certain proposals of the Greek Government 
which departed ‘ from the general principles adopted in all the treaties 
for the protection of minorities \ It follows that any rights and 
privileges which the Greek communities in Albania may have enjoyed 
are only recognised in the Declaration ... in so far as they are 
covered by the analogous regime of the protection of minorities. 

As the Declaration . . . was designed to apply to Albania the 
general principles of the treaties for the protection of minorities, this 
is the point of view which, in the Court’s opinion, must be adopted in 
construing paragraph 1 of Article 5 of the said Declaration. 

The idea underlying the treaties for the protection of minorities 
is to secure for certain elements incorporated in a State, the population 
of which differs from them in race, language or religion, the possibility 
of living peaceably alongside that population and co-operating 
amicably with it, while at the same time preserving the characteristics 
which distinguish them from the majority, and satisfying the ensuing 
special needs. 

In order to attain this object, two things were regarded as 
particularly necessary, and have formed the subject of provisions in 
these treaties. 

The first is to ensure that nationals belonging to racial, religious 
or linguistic minorities shall be placed in every respect on a footing 
of perfect equality with the other nationals of the State. 

The second is to ensure for the minority elements suitable means 
for the preservation of their racial peculiarities, their traditions and 
their national characteristics. 

The.se two requirements are indeed closely interlocked, for there 
would be no true equality between a majority and a minority if the 
latter were deprived of its institutions, and were consequently com¬ 
pelled to renounce that which constitutes the very essence of its being 
as a minority. 

In common with the other treaties for the protection of minorities 
. . . the Declaration . . . begins by laying down that no person shall be 
placed, in his relations with the Albanian authorities, in a position of 
inferiority by reason of his language, race or religion. . . . 

In all (the) cases (mentioned in the first four Articles), the 
Declaration provides for a regime of legal equality for all persons 
mentioned in the clause; in fact no standard of comparison was 
indicated, and none was necessary, for at the same time that it provides 
for equality of treatment the Declaration specifies the rights which 
are to be enjoyed equally by all. 

After having regulated ... the legal position of certain persons 
who, whether or not possessing Albanian nationality, come under 
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Albanian sovereignty, and the legal position of Albanian nationals in 
general, the Declaration goes on to make special provision for Albanian 
nationals belonging to minorities of race, language or religion. 'I hal 
is the subject dealt with in paragraph 1 of Article 5... . 

The question that arises is what is meant by (the phrase) the same 
treatment and security in law and in fact. 

It must be noted to begin with that the equality of all Albanian 
nationals before the law has been stipulated in the widest terms in 
Article 4.‘ As it is dilUciilt to admit that Article 5 set out to repeat 
in ditTerent words what had already been said in Article 4, one is led 
to the conclusion that ‘ the same treatment and security in law and 
in fact ’ which is provided for in Article 5 is not the same notion 
as the equality before the law which is provided for in Article 4. 

Moreover, as Article 4 stipulates equality before the law for all 
Albanian nationals, while Article 5 stipulates the ‘ same treatment and 
security in law and in fact ’ for Albanian nationals belimging to racial, 
religious or linguistic minorities as compared with other Albanian 
nationals, it is natural to conclude that the * same treatment and 
security in law and in fact ’ implies a notion of equality which is 
peculiar to the relations between the majority and minorities. 

This special conception finds expression in the idea t>f an equality 
in fact which in Article 5 supplements equality in law. All Albanian 
nationals enjoy the equality in law' stipulated in Article 4; on the 
other hand, the c(]iiality betw'een members of the majority and of the 
minority must, accc^rding to the terms of Article 5, be an cqualit\ in 
law and in fact. 

It is perhaps not easy to define the distinction between the notions 
of equality in fact and equality in law ; ne\criheless, it may be said the 
former notion excludes the idea of a merely formal equality. . . . 
‘There must be equality in fact as well as ostensible legal equality in 
the sense of the absence of discrimination in the words of the law.' '■ 

r.quality in law precludes discrimination of any kind; whereas 
equality in fact may involve the necessity of different treatment in 
order to attain a result which establishes an equilibrium between 
different situations. 

It is easy to imagine cases in which equality of treatment of the 
majority and of the minority, whose situation and requirements arc 
different, would result in inequality in fact; treatment of this descrip¬ 
tion would run counter to the first sentence of paragraph 1 of 
Article 5. The equality between members of the majority and of the 

^ ‘ All Albanian nationals shall be equal before the law, and shall enjoy the 
same civil and political rights without distinction as to race, language or 
religion. . . 

•' 7'he German Settlers in Poland (1923), Series B, No. 6, p. 24, sec above 
No. 43. 
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minority must be an effective, genuine equality; that is the meaning 
of the provision. . . . 

(The second) sentence of the paragraph (relating to institutions 
and the like) being linked to the first by the words ‘ in particular \ 
it is natural to conclude that it envisages a particularly important 
illustration of the principle of identical treatment in law and in fact 
that is stipulated in the first sentence of the paragraph. For the 
institutions mentiemed in the second sentence are indispensable to 
enable the minority to enjoy the same treatment as the majority, not 
only in law but also in fact. The abolition of these institutions, 
which alone can satisfy the special requirements of the minority 
groups, and their replacement by government institutions, would 
destroy this equality of treatment, for its effect would be to deprive the 
minority of the institutions appropriate to its needs, whereas the 
majority would continue to have them supplied in the institutions 
created by the Stale. 

Far from creating a privilege in favour of the minority . . . this 
stipulativm ensures that the majority shall not be given a privileged 
situation as compared wnth the minority. 

It may further be observed that, even disregarding the link between 
the two parts of (the) paragraph . . ., it seems difficult to maintain 
that the adjective * equal which qualifies the word ‘right’, has the 
effect of empowering the State to abolish the right, and thus to render 
the clause in question illusory; for, if so, the stipulation which confers 
so important a right on the members of the minority would not only 
add nothing to what has already been provided in Article 4, but it 
would become a weapon by which the Slate could deprive the minority 
regime of a great part of its practical value. ‘ An interpretation 
which would deprive the Minorities Treaty of a great part of its value 
is inadmissible.’ ‘ 

If the object and effect of the second sentence of the paragraph 
is to ensure that Albanian nationals belonging to racial, linguistic 
or religious minorities shall in fact enjoy the same treatment as other 
Albanian nationals, it is clear that the expression ‘ equal right ’ must 
be construed on the assumption that the right stipulated must always 
be accorded to the members of tlie minority. The idea embodied in 
the expression ‘ equal right ’ is that the right thus conferred on the 
members of the minority cannot in any case be inferior to the 
corresponding right of other Albanian nationals. In other words, 
the members of the minority must always enjoy the right stipulated in 
the Declaration, and, in addition, any more extensive rights which the 
State may accord to other nationals. The right provided by the 
Declaration is the minimum necessary to guarantee effective and 

• Acquisition of Polisti Naiionaiitx (1923), Series B, No. 7, p. 17; The German 
Settlers in Poland (1923), Series B. No. 6. p. 2.^. see above. No. 43. 
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genuine equality between the majority and the minority; but if the 
members of the majority should be granted a right more extensive 
than that which is provided, the principle of equality of treatment 
would come into play and would require that the more extensive right 
should also be granted to the members of the minority. . . . 

The Court, having thus established that paragraph 1 of Article 5 
of the Declaration, both according to its letter and its spirit, confers on 
Albanian nationals of racial, religious or linguistic minorities the right 
that is stipulated in the second sentence of the paragraph, finds it 
unnecessary to examine the subsidiary argument adduced by the 
Albanian Government to the effect that the text in question should 
in case of doubt be interpreted in the sense that is most favourable to 
the sovereignty of the State. . . . 

As the Court has found that the reply to the first question put to 
it is not in the affirmative, the second question docs not arise. . . . 

(A joint dissenting opinion was delivered by Sir Cecil Hurst, 
President, and Judges Rostworowski and Negulcsco.l 
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Pi:rmani:ni Court of Arbitration 

The Casablanca Deserters 
(1W9) No. V 

In 1908 six inenibcrs of the French Foreign Legion, three of whom 
were Germans, stationed at Casablanca deserted and applied to the 
German Consul for protection. The Consul gave them a .safe-conduct 
to their homes. Before they could embark they were .seized by French 
troops and removed from the Consul's protection. France contended 
that Germany had no right to protect non-Germans in Morocco, that 
the Moroccan territory within f‘rench military occupancy was subject 
to French jurisdiction exclusively, and that the Consul had, therefore, 
no right to protect the three German deserters. Germany maintained 
that because of her extraterritorial position in Morocco the German 
deserters were subject to the exclusive jurisdiction and protection of 
the German C’onsul, that the Forcible arrest of the deserters infringed 
consular inviolability, and demanded the delivery up to her of the 
three Germans. 

The tribunal declined to direct the surrender of the deserters, 
although it held that no blame attached to the German Consul for 
granting protection and that the French military authorities should 
have respected the Consul’s authority. 


A w ard 


Per the Tribunal: 

. . . Whereas, under the extraterritorial jurisdiction in force in 
Morocco the German consular authority as a rule exercises exclusive 
jurisdiction over all German subjects in that country; 

On the other hand, a corps of occupation as a rule also exercises 
exclusive jurisdiction over all persons belonging to it; 

327 
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This right of jurisdiction should be recognised as a rule even in 
countries granting extraterritorial jurisdiction; 

In case the subjects of a Power enjoying the rights of territorial 
jurisdiction in Morocco belong to a corps of occupation sent to that 
country by another Power, there necessarily arises a conflict between 
the two jurisdictions mentioned; 

The French Government did not make known the composition of 
the expeditionary corps and did not declare that the fact of the military 
occupation modified the exclusive consular jurisdiction arising from 
the extraterritorial rights, ... on the other hand, the German Govern¬ 
ment made no protest regarding the employment in Morocco of the 
Foreign Legion, which is known to be composed in part of German 
subjects: . . . 

'I'he conflict of jurisdiction . . . cannot be decided by an absolute 
rule which would in a general manner accord the preference to cither 
of the two concurrent jurisdictions: 

In each particular case account must be taken of the actual cir¬ 
cumstances which tend to determine the preference: 

'I’he jurisdiction of the corps of occupation should have the prefer¬ 
ence in case of a conflict when the persons belonging to this corps 
have not left the territory which is under the immediate, lasting, and 
effectisc control of the armed force: and 

At the period in question the foriiflcd city of Casablanca was 
occupied and guarded by French military forces w'hich constituted the 
garrison of that city and were stationed either in the city itself or in 
the surrounding camps: 

Under these circumstances the deserters of German nationality 
who belonged to the military forces of one of these camps and W'ere 
w'ithin the inclosure of the city, remained subject to the exclusive 
military jurisdiction: 

On the other hand, in a country granting extraterritorial jurisdic¬ 
tion the question of the respective competency of the consular and 
the military jurisdiction is very complicated and has never been 
settled in an express, distinct, and universally recognised manner, so 
that the German consular authority could not incur any blame for 
having granted his protection to the aforementioned deserters who had 
solicited it; 

The German Consul at Casablanca did not grant the protection 
of the Consulate to the deserters of non-German nationality and the 
dragoman of the Consulate did not exceed his authority in this regard; 

The fact that the Consul, without reading it, signed the safe- 
conduct for six persons instead of three and omitted to state that 
they were of German nationality, as he had prescribed himself, cannot 
be imputed against him except as an unintentional error; 
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The Moroccan soldier at the Consulate, in aiding the deserters to 
embark, acted only in accordance with orders from his superiors and, 
by reason of his inferior position, could not have incurred any personal 
responsibility; 

The secretary of the Consulate intentionally sought to embark 
the deserters of non-German nationality as enjoying the protection 
of the Consulate; 

P'or this purpose he deliberately induced the Consul lo sign the 
above-mentioned safe-conduct and with the same intention took 
measures both to conduct the deserters to the port and to have them 
embarked; 

In acting thus he exceeded the limits of his authority and committed 
a grave and manifest violation of his duties; 

'I’hc deserters of German nationality were found at the port under 
the actual protection of the German consular authority and this 
protection was not manifestly illegal; 

riiis actual situation should have been respected by the French 
military authority as far as possible; 

The deserters of German nationality were arrested by said authority 
despite the protests made in the name of the Consulate; 

The military authority might and therefore ought to have confined 
itself to preventing the embarkation and escape of the deserters, and, 
before proceeding to their arrest and imprisonment, to ofi'ering to 
leave them in sec|uestration at the German Consulate until the question 
of the competent jurisdiction had been decided; 

T'his mode of procedure would also have tended to maintain the 
prestige of the consular authority, in conformity with the common 
interest of all Europeans living in Morocco; 

Even if we admit the legality of the arrest the circumstances did 
not warrant, on the part of the French soldiers, either the threats made 
with a revolver or the prolongation of the shots fired at the Moroccan 
soldier of the Consulate even after his resistance had been 
overcome; . . . 

T he deserters of German nationality should have been returned to 
the Consulate in order to restore the actual situation which was 
disturbed by their arrest; 

Such restitution would also have been desirable with a view to 
maintaining the consular prestige; however, inasmuch as, in the present 
state of things, this tribunal being called upon to determine the final 
status of the deserters, there is no occasion for ordering their 
provisional and temporary surrender which should have taken place; 

The tribunal declares and decides . . .: 

It was wrong and a grave and manifest error for the secretary of 
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tlie Imperial German Consulate at Casablanca to attempt to have 
embarked, on a German steamship, deserters from the French Foreign 
Legion who were not of German nationality. 

The German Consul and other oflicers of tlie Consulate are not 
responsible in this regard; however, in signing the safe-conduct which 
was presented to him, the Consul committed an unintentional error. 

The German Consulate did not. . . have a right to grant its protec¬ 
tion to tiic deserters of German nationality; however, the error of law 
committed on this point by the officers of the Consulate cannot be 
imputed against them either as an intentional or an unintentional 
error. 

It was wrong for the French military authorities not to respect, as 
far as possible, the actual protection being granted to these deserters 
in the name of the German Consulate. 

liNen leaving out of consideration the duly to respect consular 
protection, the circumstances did not warrant, on the part of the 
iTench soldiers, either the threat made with a revolver or the prolonga¬ 
tion of the shots fired at the Moroccan soldier of the Consulate. . , . 
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PlRMAM NT COURI OF Jn 1LRNA J lONAL JUSTK I 

Germao Interests in Polish Upper Silesia 

(1926) Series A, No. 7 


The boundary between Germany and Poland in Upper Silesia was 
hxed in 1921 by the Conference of Ambassadors at Paris. A Con- 
\ention was drawn up at Geneva on May 15, 1922, regulating their 
relations concerning Upper Silesia.* By Article 23 of this Convention 
the Permanent Court of International Justice w^as given jurisdiction in 
disputes concerning the interpretation and application of Articles 6-22 
of the Convention. 

In 1925 the German Government alleged that Poland was 
expropriating properties belonging to industrial undertakings at 
Chorzow, contrary to the provisions of the Geneva Convention and the 
Treaty of Versailles.” Germany also alleged that Poland intended to 
expropriate certain rural estates contrary to the Geneva Convention. 
Germany, therefore, filed an application before the Court asking for 
a judgment to the effect that the violations had occurred, indicating 
what steps Poland should have taken, and declaring that the expro- 

’ 16 Martens, Nouveau recueil general (3 s<Sr.), p. 645. 

" 112 B.F.S.P. 1919, p. 1. 
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priatioii of the rural estates would not be in conformity with the 
Geneva Convention. 

A Polish plea to the jurisdiction was dismissed/*' and the Court, 
giving judgment on the merits, held that certain measures taken or 
contemplated by Poland were not in conformity with provisions in the 
Geneva Convention, 


Judgment 

Per Curiam: 

So-Called Case of the Factory at Clwrzow 

... It is necessary to consider the reasons for which the 
Respondent disputes the Court’s power to give judgment upon (the 
German) submission (that the application of the Polish law of July 14, 
1920, was contrary to the provisions of the Geneva Convention). 

rhese reasons appear to be as follows: (1) (this) submission 
cannot be regarded as relating to a diilerence of opinion respecting the 
construction and application of Articles 6-22 of the Geneva Conven¬ 
tion; (2) the examination by the Court of the question whether the 
Polish law of July 14, 1920, is in conformity with the provisions of the 
Convention is contrary to paragraph 2 of Article 2 of the Convention; 
(3) lastly, the abstract character of the decision asked for is hardly 
compatible with Article 59 of the Court's Statute." 

(1) As regards the first of these objections, it will suflice to observe 
that, Poland having thought herself entitled to introduce the law of 
July 14, 1920, into Upper Silesia and, on the other hand, the German 
Government having contended that this law deprives German nationals 
or companies controlled by them of their property, rights and interests 
in a manner contrary to Head HI of the Geneva Convention, Part I, 
this certainly constitutes a difference of opinion as to the meaning and 
scope of Articles 6-22. 

(2) Article 2, paragraph 2, of the Convention runs as follows: 

‘ Except as prt)vidcd in paragraph 1, the question whether the 
provisions enacted by Poland arc in conformity with the conditions 
of Article I, may not be subjected to examination by an 
international tribunal, even in the case of “ evocation 

In order to understand this clause, it should be borne in mind that 
Article 1 begins by laying down in its first paragraph that the law in 
force in Upper Silesia is to be maintained, subject to consequences 
arising out of the transfer of sovereignty and modifications thereby 
involved. Paragraph 2. however, allows Poland to replace certain 
provisions of substantive law by new regulations applicable to the 
whole of her territory and also permits certain other modifications 

•'* (P^25), Series A. No. 6 (Judgment No. 6). 

* ‘ The decision of the Court has no binding force, e.xcept between the parties 
and in respect of that particular case.* 
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of existing legislation. It adds, that in so far as land and labour 
legislation are concerned, the new provisions must, as regards their 
contents, be suitable to be substituted for the provisions in force. It 
was only natural that provision should be made for the possibility of 
dispute as to whether certain provisions were or were not suitable to 
be substituted foi the provisions in force: this is done by paragraph 1 
of Article 2, which regulates the procedure for the settlement of such 
disputes. Then comes paragraph 2 of the same Article, which has 
been quoted above. 

In the Court’s opinion, it is clear that this paragraph excludes from 
examination by an international tribunal, except as otherwise provided 
in Article 2, paragraph 1, only the question whether the provisions 
enacted by Poland are in conformity with the stipulations of Article 1. 
I’he question whether a law is in conformity with other clauses of the 
Convention is not covered by the paragraph under consideration. 

The reservation ... in regard to consequences arising out of the 
transfer of sovereignty and nioditications thereby involved, cannot, in 
the Court's opinion, relate to laws such as that of July 14, 1920, but 
rather to constitutional and public law provisions the maintenance 
of which would have been incompatible with the transfer of 
sovereignty. . . . 

(3 )... The objection based on the abstract character of the question 
which forms the subject of submission No. 1 is likewise ill-founded. 
Article 14 of the Covenant gives the Court power to ‘hear and 
determine any dispute of an international character which the Parties 
thereto submit to it'. There are numerous clauses giving the Court 
compulsory jurisdiction in questions of the interpretation and applica¬ 
tion of a treaty, and these clauses, amongst which is included Article 
23 of the Geneva Convention, appear also to cover interpretations 
unconnected w'ilh concrete cases of application. Moreover, there is 
no lack of clauses which refer solely to the interpretation of a treaty; 
for example letter a of paragraph 2 of Article 36 of the Court’s 
Statute. There seems to be no reason why States should not be able 
to ask the Court to give an abstract interpretation of a treaty; rather 
would it appear that this is one of the most important functions which 
it can fulfil. It has in fact already done so in (the) Judgment (concern¬ 
ing the Interpretation of the Treaty of Neiully, 1924)." 

Article 59 of the Statute , . . does not exclude purely declaratory 
judgments. The object of this Article is simply to prevent legal 
principles accepted by the Court in a particular case from being 
binding on other States or in other disputes. . . . 

It might be asked whether a difficulty does not arise from the fact 
that the Court would have to deal with the Polish law of July 14, 1920. 
This, however, does not appear to be the case. From the standpoint 


' Series A, No. 3. 
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of International Law and of the Court which is its organ, municipal 
laws are merely facts which express the will and constitute the 
activities of States, in the same manner as do legal decisions or 
administrative measures. The Court is certainly not called upon to 
interpret the Polish law as such; but there is nothing to prevent the 
Court’s giving judgment on the question whether or not, in applying 
that law, Poland is acting in conformity with its obligations towards 
Germany under the Geneva Convention. . . . 

The first part of the Geneva Convention, entitled ‘General 
Provisions *, includes three headings, the first of which is intended 
to secure for a certain time and under certain reservations, the main¬ 
tenance of the German law in force in the Polish portion of the 
plebiscite area; the second secures the protection of vested rights and 
the third establishes Poland’s rights to expropriate in Polish Upper 
Silesia certain property of German nationals or of companies 
controlled by them, under certain conditions. 

It should first of all be observed that whereas Head II is general 
in scope and confirms the obligations of Germany and Poland in their 
respective portions of the Upper Silesian territory to recognise and 
respect rights of every kind acquired before the transfer of sovereignty, 
by private individuals, companies or juristic persons. Head III only 
refers to Polish Upper Silesia and establishes in favour of Poland a 
right of expropriation which constitutes an exception to the general 
principle of respect for vested rights. 

Head III is entitled ‘Expropriation’. It includes a general rule 

Article 6- and three chapters, the first--Articles 7-11 —and 
second -Articles 12-16—of which respectively determine the con¬ 
ditions under which Poland may expropriate large industrial 
undertakings and large rural estates; whilst the third Articles 17-24— 
contains provisions applying both to large industries and large rural 
estates. 

Article 6 runs as follows:—‘Poland may expropriate in Polish 
Upper Silesia, in conformity with the provisions of Articles 7 to 23. 
undertakings belonging to the category of major industries including 
mineral deposits and rural estates. Except as provided in these clauses, 
the property, rights and interests of German nationals or of companies 
controlled by German nationals may not be liquidated in Polish Upper 
Silesia.’ 

It is only in the .second part of this Article that the word 
' liquidated ’ occurs: as has already been stated, the section is headed 
‘ Expropriation ’, and in all the Articles the words ‘ expropriate ’ and 
‘expropriation’ are used. Having regard to the context, it seems 
reasonable to suppose that the intention was, bearing in mind the 
regime of liquidation instituted by the peace treaties of 1919, to 
convey the meaning that, subject to the provisions authorising expro- 
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priation, the treatment accorded to German private property, rights 
and interests in Polish Upper Silesia is to be the treatment recognised 
by the generally accepted principles of international law. However 
that may be, it is certain that expropriation is only lawful in the cases 
and under the conditions provided for in Article 7 and the following 
Articles: apart from these cases, or if these conditions are absent, 
expropriation is unlawful. . . . 

Further, there can be no doubt that the expropriation allowed 
under Head III of the Convention is a derogation from the rules 
generally applied in regard to the treatment of foreigners and the 
principle of respect for vested rights. As this derogation itself is 
strictly in the nature of an exception, it is permissible to conclude 
that no further derogation is allowed. Any measure affecting the 
property, rights and interests of German subjects covered by Head HI 
of the Convention, which is not justified on special grounds taking 
precedence over the Convention, and which oversteps the limits set 
by the generally accepted principles of international law, is therefore 
incompatible with the regime established under the Convention. The 
legal designation applied by one or other of the interested Parties to 
the act in dispute is irrelevant if the measure in fact affects German 
nationals in a manner contrary to the principles enunciated above. 

Tt follows from these same principles that the only measures pro¬ 
hibited are those which generally accepted international law does not 
sanction in respect of fv)reigners: expropriation h>r reasons of public 
utility, judicial liquidation and similar measures are not affected by 
the Convention. 

. . . The Convention provides for the observance of a certain 
procedure; it requires lunification to be given of intention to 
expropriate, and this notification . . . must include only properly 
subject to expropriation; and this presupposes a preliminary inquiry as 
to the existence of the necessary conditions. . . . This seems to imply 
that, independent of fthe) form, there may be no dispossession of 
property unless it be established by preliminary inquiry that the 
Convention of Geneva is not applicable. . . . 

Tt appears from the wording of Article 2 fof the Polish law of 
July 14, 1920), that Poland regards as null and non-existing rights 
which private persons may have acquired by deeds of alienation or 
other deeds, mentioned in the Article, if such deeds were executed after 
November 11, 1918. And, by authorising the Polish Treasury to 
demand the eviction of any persons who, after the coming into force 
of the law, remain, in virtue of a contract of the kind contemplated in 
Article 5, in occupation of one of the landed properties in question, this 
Article recognises a right to disregard even private rights derived from 
contracts previous to November 11, 1918. 

These Articles are applied automatically, without any investigation 
as to the title of ownership or validity of each transfer or contract; 
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any alienation or creation of real rights subsequent to November 11, 
1918, is null and void, under Article 2, without regard to the nature 
or circumstances of the transaction; any contract concluded with the 
persons or institutions mentioned in Article 1 at any dale whatsoever 
and giving to a private person a right to the possession or occupation 
of a landed property, may be annulled at the mere will of the Polish 
Treasury, under Article 5. 

No redress by legal action is open to interested Parties and no 
indemnification is provided for by the law. 

The Court considers that, apart from the questions which will be 
dealt with later, the application of Articles 2 and 5 of the Polish law’ 
of July 14, 1920, in Upper Silesia is not compatible with the system 
established by Head 111 of the Geneva Convention. For, on the one 
hand, these Articles may affect private property and withdraw it from 
the protective regime instituted by Articles 6 to 22, subjecting it to 
more serious measures prohibited by the Convention. On the other 
hand, they make no provision for any investigation concerning the 
validity of a title, and eliminate any previous investigation of an 
individual case, though such investigation is necessary for a correct 
application of the Convention. 

The Respondent, however, contends that the provisions of the 
Polish law considered above have no connection with Head ITT of the 
Geneva Convention. Fc^r, in the first place, he argues, they merely 
give effect to rights w’hich Poland derives from the Treaty of Versailles 
and other international instruments connected with that Treaty; rights 
which arc not alfectcd by the Geneva Convention. Tn the second place, 
even supposing that this w'as not the case, the measures taken in 
application of Articles 2 and 5 of the above-mentioned law cannot 
be regarded as measures of liquidation within the meaning ('»f Articles 
6 to 22 of the Geneva Convention. . . . 

. . . The interpretation of the Treaty of Versailles and of the other 
international instruments cited by Poland must be regarded as a 
question preliminary or incidental to the application of the Geneva 
Convention, and it is only from this standpoint that the Court can 
deal with it. . . . 

The Court has already been confronted with the problem of the 
scope of the Armistice Convention * and of the Protocol of Spa ’ in 
relation to the Polish law of July 14, 1920, in connection with the 
question which formed the subject of Advisory Opinion No. 6." In 
that case, however, the Court had only to consider certain less impor¬ 
tant aspects of the problem: in particular, it had not to decide the 
question whether Poland is entitled to rely on the two instruments in 


‘ November II, 1918; 111 B.F.S.P. 1918. p. 613. 

"IDecember 1, 1918; 11 Martens. i)p. cir.. n. 1 above, p. 18^. 

^German Settlers in Poland (1923). Scries B. No. 6, see above. No. 4}. 
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question. For the purpose of that affair, it sufficed to observe that 
the Armistice Convention did not possess the importance which 
Poland attempted to attribute to it; but the Court was careful to make 
an express reservation in regard to the point above mentioned. 

In the present case ... the Parties have argued at length in regard 
to this very question whether Poland is entitled to adduce the above- 
mentioned agreements, a question the importance of which is obvious, 
having regard more especially to the first clause of the Protocol of 
Spa/ and which must be decided. 

In this connection it should in the first place be noted that, in the 
Court's opinion, Poland is not a contracting Party either to the 
Armistice Convention or to the Protocol of Spa. At the time of the 
conclusion of those two Conventions, Poland was not recognised as 
a belligerent by Germany; it is, however, only on the basis of such 
recognition that an armistice could have been concluded between those 
two Powers. 

The Principal Allied Powers had, it is true, recognised the Polish 
armed forces as an autonomous, allied and co-belligcrent—or 
belligerent- army. This army was placed under the supreme political 
authority of the Polish National Committee with headquarters in Paris. 
Without considering the question what was at this moment the 
ptditical importance of this Committee, the Court observes that these 
facts cannot be relied on as against Germany, which had no share in 
the transaction. On the other hand, Poland, as it was becoming con¬ 
stituted in the Russian territories occupied by the Central Powers. 
W'as undoubtedly not at w'ar with Germany; it is precisely the absence 
of a state of war between Poland and Germany which explains the fact 
that Poland, which appears in the Treaty of Versailles as an Allied 
Power, is not entitled to benefit by Article 232 of the Treaty, which 
bestow's on these Powers a right to reparation. 

This fact is confirmed, inter alia, by the agreement between the 
Allied Powers signed at Spa on July 16, 1^120,’’ the provisions of 
which agreement regarding the apportionment of sums paid by 
Germany on account of reparations are declared to be inapplicable to 
Poland. The agreement provides that rights to reparation of prejudice 
sustained by Poland, in her capacity as an integral part of the former 

® ‘ While the Armistice lasts, the German Government undertakes not to take 
any steps capable of diminishing, in any form, the value of its public or 
private domain, the common guarantee of the Allies for the reparation to 
which they are entitled. The German Government undertakes . . . not 
to alienate, concede or mortgage the . . . industrial or commercial enter¬ 
prises belonging to it or in which it possesses interests.’ 

. . The Allied and Associated Governments require and Germany under¬ 
takes that she will make compensation for all damage done to the civilian 
population of the Allied and Associated Powers and to their property during 
the period of the belligerency of each as an Allied or Associated Power against 
Germany by such aggression. . . 

’M14 B.F.S.P. 1920, p. 550. 
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Russian Empire, remain reserved in accordance with Article 116 of 
the Treaty of Versailles. It must be noted that such reservation does 
not imply that Poland in fact possesses rights of such a nature under 
the article in question; the article only reserves the rights of Russia 
and docs not mention States formed on part of former Russian 
territory. 

In the Court’s opinion, there has been no subsequent tacit 
adherence or accession on llie part of Poland to the Armistice Con¬ 
vention or Protocol of Spa. It has been argued that this was brought 
about as a result of the declaration of do jure recognition of Poland 
made by the Allied Powers and by Germany during the peace 
negotiations or in the Peace Treaty; but the instruments in question 
make no provision for a right on the part of other States to adhere 
to them. It is, however, just as impossible to presume the existence 
of such a right- at all events in the case of an instrument of the nature 
of the Armistice Convention—as to presume that the provisions of 
these instruments can ipso facto be extended to apply to third Slates. 
A treaty only creates law as between the States which are Parties to 
it; in case of doubt no rights can be deduced from it in favour of 
third States. . . . 

Having thus shown that Poland cannot rely on the instruments 
relating to the Armistice in order to render inapplicable the provisions 
of the Geneva Convention, the Court must now examine from the 
same standpoint the 'Frealy of Versailles. The Article of the Treaty 
to be considered in the first place in this connection is Article 256, 
which lays down the principle that Powers to which German territories 
are ceded acquire all property and possessions of the Reich and 
German States. 

A preliminary question arises: could the fact that the Treaty of 
Versailles, which came into effect as between Germany and Poland 
only on January 10, 1920, has existed since June 28, 1919, as a signed 
treaty, result in rendering illegal acts of alienation or other trans¬ 
actions referred to in Article 2 of the law of July 14, 1920? 

Mention may here be made of Article 4 of the Geneva Convention 
which, compared with the Peace Treaty, is a special Convention and 
subsequent to it. This Article lays down that the date of transfer 
of sovereignty over the portion of Upper Silesia allotted to Poland is 
the decisive date for the purposes of the recognition of vested rights. 
It is true that this Article makes a reservation in regard to Article 256 
of the Treaty of Versailles; but that Article contains no prohibition 

’‘‘Powers to which German territory is ceded shall acquire all property and 
possessions situated therein belonging to the German Empire or to the 
German States, . . . The property and possessions of the German Empire 
and States shall be deemed to include all the property of the Crown, the 
Empire or the States, and the private property of the former German 
Emperor and other Royal personages.’ 
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of alienation and does not give the State to whom territory is ceded 
any right to consider as null and void alienations effected by the 
ceding State before the transfer of sovereignty. Moreover, Article 92, 
paragraph 3, of the Treaty of Versailles confirms this construction 
with particular reference to Poland: for it speaks of properly and 
possessions of the Empire or German States ‘ which pass to Poland 
with the territory transferred Consequently, even if the reservation 
made in Article 4 of the Geneva Convention in regard to Article 256 
of the Treaty of Versailles covered more than the transfer to Poland 
of the vested rights of the Reich and German States as they existed 
on the dale of transfer, it could not in any case be construed as 
annulling or rendering liable to annulment any alienation of public 
property. 

The abandonment by Germany of her rights and titles under 
Article 88 ’** of the 'Ireaty of Versailles merely contemplates the 
possible renunciation of sovereignty over the territories in question 
and cannot involve the immobilisation of all movable and immovable 
property belonging to the State during the period from the day of the 
coming into force of the Peace Treaty until the transfer of sovereignty 
over Upper Silesia. 

Germany undoubtedly retained until the actual transfer of 
sovereignty the right to dispose of her property, and only a misuse 
of this right could endow an act of alienation with the character of a 
breach of the Treaty; such misuse cannot be presumed, and it rests 
with the party who states that there has been such misuse to prove 
his statement. 

Nor would it be legitimate to construe the d'reaty of Versailles in 
such a way as to incorporate therein certain clauses of the Armistice 
Convention and of the instruments following it, so as to carry back 
to November 11, 1918, the decisive date as from which rights acquired 
by individuals, under contracts concluded by them with the Reich and 
German Slates, should be regarded as void or liable to annulment. 
The special provisions of Article 75 which relate to Alsace-Lorraine, a 
territory restored to French sovereignty as from November 11, 1918, 
and according to which the decisive date is that of the French Decree 
of November 30, 1918, make it clear that a date previous to the latter 
could not have been contemplated by the Treaty in the case of terri¬ 
tories which change hands only by cession. The decisive date 

‘^‘In fixing under Art. 256 . . , the value of the property and possessions 
belonging to the German Empire and to the Gernuin States which pass to 
Poland with the territory transferred above, the Reparation Commission shall 
exclude from the valuation buildings, forests and other State property which 
belonged to the former Kingdom of Poland; Poland shall acquire these 
properties free of all costs and charges.’ 

. . Germany hereby renounces in favour of Poland all rights and title 
over the portion of Upper Silesia lying beyond the frontier line fixed by the 
Principal Allied and Associated Powers as the result of the plebiscite.’ 
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therefore, for these territories, cannot be other than that of the date 
of the transfer of sovereignty. 

Similarly, it is impossible, in the Court's opinion, to adduce 
Article 248 of the Treaty of Versailles '■* in support of Poland’s case, 
'riiis article establishes a first charge on the property and resources 
of the German Empire and States, but it does not imply a prohibition 
of alienation. At all events, whatever the scope of this article may 
be, the rights reserved to the Allies under it are exercised through the 
Reparation Commission; the article cannot be construed as 
authorising an individual Power on its own account to treat an 
alienation as null and void, even in the case of a Power entitled to 
reparations. 

As regards Article 5 of the Polish law of July 14. 1920, Poland 
claims to have acquired, free from all charges, the properly mentioned 
in Article 256 of the Treaty of Versailles. 

This question has already been considered by the Court in its 
Advisory Opinion No. 6. 1 he Court has held that Article 256 of the 
Treaty of Versailles cannot be regarded as justifying Article 5, because, 
although the Treaty does not expressly and positively enunciate the 
principle that in the event of a change of sovereignty, private rights 
must be respected, this principle is clearly recognised by the 'Ireaty. 
Nothing has been ad\anced in the course of the present proceedings 
calculated to alter the C(mrt's opinion on this point. 

I he Court, therefore, has arrived at the conclusion that no title of 
international law has been cited by Poland which enables Articles 2 
and 5 of the law of July 14, 1920, to be regarded as the exercise of a 
right overriding her obligaticuis under Head 111 of the Geneva 
Convention. 

I he Respondent contends ... that, even if the Polish law of July I4, 
1920, w'crc not justified by international titles wdiich prevent the 
application of the Convention of Geneva, the suppression of private 
rights effected by it could not be regarded as a measure of liquidation 
within the meaning of Articles 6-22 of that Convention. For, he 
argues, the law is based on considerations foreign to the conception 
of liquidation : it applies to certain property, rights or interests w'ithout 
regard to the nationality of persons, whereas the regime of liquidation 
only applies to German private property as such. . . . 

. . . The C’’ourt . . . cannot attach to the fact that Articles 2 and 5 
of the law of July 14, 1920, apply to a certain class of property, no 
matter what the nationality of the owners may be, the importance 
and effect which are attributed to that fact by Poland. Even if it 

'' ’. . . A first charge upon all the assets and revenues of the Cierman Empire and 
its constituent sfates shall be the cost of reparation and all other costs arising 
under the present T reaty or any treaties or agreements supplementary thereto 
or under arrangements concluded between Germany and the Allied and 
Associated Powers during the Armistice or its extensions. . . 
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were proved . . . that, in actual fact, the law applies equally to Polish 
and German nationals, it would by no means follow that the 
abrogation of private rights effected by it in respect of German 
nationals would not be contrary to Head HI of the Convention; and a 
measure prohibited by the Convention cannot become lawful by reason 
of the fact that the State applies it to its own nationals. . . . 

The Court is of opinion that the application in Upper Silesia of 
Articles 2 and 5 of the Polish law of July 14, 1920, is not in conformity 
with Articles 6-22 of the Geneva Convention, in so far as the said 
Articles affect the persons or companies referred to in Head III of the 
Convention. 

... In Judgment No. 6, the Court declared the application (as to 
what attitude on the part of Poland would have been in conformity 
with the Convention) to be admissible. ... It recognised that the 
(intention) was to obtain a decision and not . . . merely an advisory 
opinion. The Court therefore did not, at the outset, declare that it had 
no competence to deal with this submission, in spite of the fact that 
the Applicant had couched it in the form of a question. In proceeding 
thus, however, the Court supposed that the latter would, in his Case 
on the merits of the dispute, formulate properly set out claims. . . . 
But, in the proceedings on the merits, the data anticipated by the Court 
have not been furnished, and the point in question has remained in 
its purely interrogative form. In these circumstances, the Court is not 
in a position to gi\e judgment on this submission; for though it can 
construe the submissions of the Parties, it cannot substitute itself for 
them and formulate new submissions simply on the basis of arguments 
and facts advanced. . . . 

... It has already been shown that the application of Articles 2 
and 5 of the law of July 14, 1920, to the Chorzow factory falls within 
the scope of Articles 6-22 of the Geneva Convention and that Poland 
cannot claim either under the Armistice or under the Protocol of Spa 
or under Article 256 of the I'reaty of Versailles, rights which set aside 
the application of that Convention, 

It remains, however, to consider whether Poland can rely as 
against Germany on the contention that there has been a misuse of the 
right possessed by the latter to alienate property situated in the 
plebiscite area, before the transfer of sovereignty. 

In the Court’s opinion such misuse has not taken place in the 
present case. The act in question (, the sale of the factory by the 
Reich to the Oberschlesische, a company controlled by German 
nationals,) does not overstep the limits of the normal administration 
of public property and was not designed to procure for one of the 
interested Parties an illicit advantage and to deprive the other of an 
advantage to which he was entitled. The (action of the Reich) . . . 
appears in fact to have fulfilled a legitimate object of the administra¬ 
tion, namely, the abandonment by the Reich of an enterprise showing 
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a serious defect, by means of a sale under conditions offering a reason¬ 
able guarantee that the capital invested would eventually be 
recovered. . . . 

In the same connection, the Court desires to observe that, contrary 
to that which has been maintained by Poland, there are not, in its 
opinion, sufTicient grounds for regarding the business transacted by 
means of the (various) instruments ... as other than a genuine 
transaction. 

Again the Court cannot regard the alienation as an act calculated 
to prejudice Poland’s rights. At the time when the alienation took 
place, ... the Treaty of Versailles was already in force. An opinion 
must therefore be formed regarding the good faith of the Government 
of the Reich in the light of the obligations arising out of this Treaty, 
and not on the basis of other international agreements—such as for 
instance the Geneva Convention—which did not exist at that date and 
the conclusion of which could not even be foreseen. Now, under the 
Treaty of Versailles, Germany could only foresee two possibilities, 
either that Poland would claim the property as Reich properly, or that 
she would claim the right to liquidate it as belonging to a company 
controlled by German nationals, such as the Oberschlesische. The 
advantage for Poland of the former alternative over the latter would 
have consisted in the pos.sibility of directly acquiring the ownership 
under Article 256, at a price to be fixed by the Reparation Commission 
instead of obtaining it by application of the liquidation procedure 
referred to in Article 297. This difference, however, cannot suffice to 
justify the view tliat the alienation was contrary to the obligation.^ 
arising under the lYeaty of Versailles and that it was null and void 
or contrary to the principles of good faith. 

. . . The Court therefore declares that Poland's contention to the 
effect that the transaction . , . was an act in fraudem creditorum, is 
unfounded. 

In the last place, Poland has contended that the transaction by 
which the transfer of the Chorzow factory from the Reich to the 
Oberschlesische was effected, took place at a date when the Treaty of 
Versailles was signed though not yet in force, and has argued from this 
that as, in her opinion, the Treaty of Versailles did not permit 
Germany to alienate property, the action of the German Government 
in selling property situated in the territory included in the cession and 
placing the value of the property outside this territory was contrary 
to international law, which is essentially based on the good faith of 
the contracting Parties. 

As regards this argument, the Court may confine itself to observing 
that, as, after its ratification, the Treaty did not, in the Court’s opinion, 
impose on Germany such obligation to refrain from alienation, it is, 
a fortiori, impossible to regard as an infraction of the principle of 
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good faith Germany's action in alienating the property before the 
coming into force of the Treaty which had already been signed.. . . 

The Court therefore arrives at the conclusion that there is no 
instrument of international law which can be adduced to prevent the 
application of the Geneva Convention to the rights of the Ober- 
schlesische in respect of the Chorzow factory. . . . 

If . . . the alienation of the Chorzow factory . . . does not constitute 
a breach of an engagement entered into by Germany in relation to 
Poland, the question of the applicability of the Geneva Convention to 
the Oberschlcsische must be considered from still another standpoint. 
Does not the situation created by the contract . . ., though valid in 
municipal law and compatible with Germany's international obliga¬ 
tions, evade the application of Articles 6-22 of the Geneva Convention? 

The contract, more particularly in Articles 6 and secures to the 
Reich in its capacity as pledgee of all the shares of the Oberschlcsische 
rights, such as the right to vote at the general meeting of the share¬ 
holders, which belong to the owner of the shares. . . . 

Nevertheless, even granting that the position of the Reich, as 
pledgee, were equivalent in fact and from an economic standpoint to 
that of owner of the shares, the application to the Oberschlcsische of 
Article 256 of the 'I reaty of Versailles would not be justified. 'I’his 
article contemplates property of the Reich and German States, not 
private concerns in which the Reich or German States have a pre¬ 
ponderant interest. I’he article in question, which relates to the 
tran.sfcr of property as a result of cessions of territory, must, in 
accordance with the principles governing State successi(ui principles 
maintained in the freaty of X'ersailles and based on considerations of 
stability of legal rights be construed in the light of the law in force 
at the time when the transfer of sovereignty took place. Now at that 
time, the ownership of the Chor/6w factory undoubtedly belonged to 
the Oberschlesische and not to the Reich, . . . 

With regard to the argument of the Re.spondent to the elfect that 
the contract of December 24, 1919, and the transfer of ownership . . . 
by means of Aujlassun^ and entry in the land register, arc fictitious 
or fraudulent, it should in the first place be observed that the Court 
cannot consider this argument, in .so far as it may be assumed that 
the intention of the Respondent is to support it, by cemsiderations of 
German municipal law, as an independent one; for the Polish law', the 
application of which in regard to the Chorzow factory has led to 
the present dispute between the two Powers, is based neither directly 
nor indirectly on the validity or invalidity, from the standpoint of 
German municipal law% of the transfer of the properties covered by 
it; it is based exclusively on the date of the transfer in relation to 
November 11, 1918. In the next place, it must be observed that the 
Court, in the exercise of the jurisdiction granted by Article 23 of the 
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Geneva Convention, will not examine, save as an incidental or 
preliminary, point, the possible existence of rights under German 
municipal law. 

The Court has already observed that from the point of view of 
international law, the transaction under consideration must, in its 
opinion, be regarded as effective and entered into in good faith. I’he 
Court has found in the arguments advanced by Poland in support of 
the above-mentioned contention no reasoning calculated to modify, 
from the standpoint of municipal law, the conclusion at which it has 
thus arrived on the basis of international law. In the present case, in 
fact, tlie Court holds that the Oberschlesische’s right of ownership of 
the Chorzow factory must be regarded as established, its name having 
been duly entered as owner in the land register. If Poland wishes to 
dispute the validity of this entry, it can, in any case, only be annulled 
in pursuance of a decision given by the competent tribunal; this follows 
from the principle of respect for vested rights, a principle which, as 
the Court has already had occasion to observe, forms part of 
generally accepted international law, which, as regards this point, 
amongst others, constitutes the basis of the Geneva Convention. . . . 
Moreover, by acts, extending over a period of more than two years, all 
the Parties concerned have clearly shown that they still recognise 
the validity of the contracts in question. . . . 

So-Called Cases of the Lar^e Rural Estates 

. .. The question (is) whether the notices contemplated in Article 15 
of the Cieneva Convention are only subject to the formal conditions 
resulting from the article, or whether they may also only be served 
in respect of estates liable to expropriation under Article 6 and the 
following articles; for in the latter case the notification of an intention 
to expropriate would only be in conformity with the Convention if the 
expropriation itself were so. 

The Parties do not seem to dispute the fact that it is the second of 
these alternatives which has been adopted by the Court in Judgment 
No. 6. . . . The Agent for the Respondent declared that he agreed 
to ask the Court not only to decide whether the notices were regular 
in form, but also and above all whether they have been served in 
respect of estates liable to expropriation under Article 6 and the 
following Articles of the Geneva Convention. 

Indeed, only a judgment of this kind will now' satisfy the 
interests of either Party: if the Court were now to decide that the 
notices were regular in form, but were at the same time to leave the 
question undecided whether the actual expropriation of the properties 
in respect of which notice was given would not be contrary to the 
Convention, the two Governments and the owners concerned would 
find themselves ... in the same situation as when the dispute arose. 

In the opinion of the Court, as stated in Judgment No. 6. the 



344 Territory [Chap. 16 

giving of notice cannot be regarded as in conformity with the Conven¬ 
tion except in respect of estates to which the conditions requisite for 
expropriation exist. The notice contemplated in Article 15 is in fact 
the first step in the procedure of expropriation, which constitutes a 
whole governed by the same principles. The serious restrictions upon 
rights of ownership which result from the giving of notice can clearly 
only be imposed on estates liable to expropriation and pending the 
final decree ordering expropriation. . . . 

... It follows from the very nature of the notice contemplated in 
Article 15 that it must embody the indications necessary for the 
identification of the large estate which the Polish Government intends 
to expropriate. . . . 

On the other hand, it is also certain that Article 15 does not lay 
down any hard and fast form for the identification of estates: this may 
therefore be done in any manner which attains the required result. 
Nullity is not expressly provided for in Article 15, and it cannot be 
presumed. There can therefore be no question of nullity unless there 
is a real uncertainty as to whether some particular estate is covered by 
a notice or not, and then only in so far as this uncertainty is 
ascertained to exist. 

It follows from these same principles that a notice which includes 
both land not liable to expropriation and land liable to expropriation, 
though ineffective as regards the former, remains effective as regards 
the latter. 

The rural estates covered by the notices . . . are, in some cases, 
estates the exclusively agricultural character and use of which have 
not been disputed, and, in others, estates which, in the contention of the 
Applicant, arc principally devoted to serving the needs of industrial 
enterprises. As regards this latter category. Article section 3, para¬ 
graph 2, of the Convention is the applicable provision in every 
case ... : 

‘ Rural estates which are devoted principally to serving the 
needs of large industrial undertakings . . . shall be considered, for 
the purposes of this Article, as forming part of the undertakings 
the requirements of which they serve.’ . . . 

Its object is undoubtedly to maintain industrial enterprises in their 
entirety and to their full capacity. . . . 

The rural estates in question are those devoted principally to 
serving the needs of large industrial undertakings. The essential 
factor therefore is the purpose to which they are devoted, /.e., a 
situation of fact established by the will of man. No doubt the sub¬ 
serviency of the estate to the enterprise must be genuine and reason¬ 
able; but it is in no wise essential that this subserviency should be 
in the nature of a necessity. . . . 
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The purpose above referred to must be the principal purpose served 
by the estate. There is no need for it to be the only purpose served;... 

The principal purpose to which an estate is devoted, which purpose, 
in the Court’s opinion, may also result from an accumulation of 
different uses, must be to serve the needs of an enterprise. It is 
chiefly with regard to the determination of these needs that the Parties 
disagree, the Polish Government contending that the needs must be 
genuine, actually existing at the present time, enduring and essential 
to the enterprise, whilst the German Government maintains that any 
genuine needs of an enterprise may be taken into account, even future 
or temporary needs, and needs not strictly essential to the enterprise 
as such. 

Of course, fictitious or imaginary needs are not needs within the 
meaning of the Convention. But provided that the needs in question 
are genuine needs of the enterprise, it would be contrary to the letter 
and spirit of the clause to impose other conditions or limitations. It 
is certainly therefore inadmissible only to take into account needs on 
which the very existence of the enterprise is dependent; but it is also 
inadmissible to exclude temporary needs, if this temporary character 
is not incompatible with the notion of the subserviency of a rural 
estate, which could hardly be absolutely momentary; lastly, future 
needs cannot be ignored, since it is not only legitimate but necessary 
for every industrial undertaking to provide in good time for future 
requirements. . . . 

The Court . . , feels called upon expressly to state that it is 
obvious that an opinion can only be formed concerning the needs 
referred to in this clause in relation to the conditions peculiar to 
Upper Silesia. . , . 

(The Court proceeded to examine the individual causes of action.) 

(In considering the nationality of the various companies involved 
the Court examined the ‘ control ’ test.'®) 


The Giesche Company 

... It appears from the documents of procedure that a general 
manager of German nationality presides over the managing committee 
of the (Giesche) Company; that five of the seven members of the 
‘ board of control ’ of the Company are also German nationals; that 
all the shares of the Company belong to the ‘ Bergwerksgesellschaft 
Georg von Gicsche’s Erben ’, which has its registered offices at Breslau 
and the German control of which has not been disputed. The Giesche 
Company at Katowice must therefore, in the Court’s opinion, be 

Geneva Convention, Art. 12(1): ‘Poland may expropriate . . . large (agri¬ 
cultural) estates belonging ... to German nationals who are not entitled 
to retain their domicile in Polish Upper Silesia ... or to companies con¬ 
trolled by such German nationals. . . .* 
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regarded as a ' company controlled by German nationals ’ within the 
meaning of the Geneva Convention. . . . 

The Vereinigte Konigs- unci Laiirahiitte Company 

. . . The registered offices of the Company are at Berlin. It is, 
furthermore, established that three of the five members of the 
Committee of Management are Polish nationals and that the ‘ Board 
of Control consisting of eighteen members, includes eleven members 
of German nationality. 

As regards the distribution of the shares,.. . the Court is of opinion 
. . . that the great majority of the shares was in the hands of nationals 
of countries other than Germany. . . . 

The Geneva C'onvenlion does not, any more than the Treaty of 
Versailles, define the factors which constitute control and the existence 
of which may involve the liquidation of a company's property. '1 he 
Court is of opinion that the conception of control, in the Geneva 
Convention, is an essentially economic one and that it contemplates a 
preponderant influence over the general policy. Criteria of an external 
nature, such as the situation of the registered oflices, the place of 
foundation, the legislation under which the company has been formed, 
etc., which have long been applied, without any reference to the 
question of liquidation, by the legislation and jurisprudence of the 
different countries, seem to have been replaced in the Gene\a Con¬ 
vention, and in so far as concerns the liquidation regime, by a more 
elastic criterion which enables, in spile of appearances, physical 
persons of a particular nationality to be reached. The regime is 
therefore based on the nationality of citizens of the State subjected to 
liquidation, who are owners or beneficiaries of the property, rights 
and interests liable to liquidation. 

Seeing that the conception of ‘ control ’ is an essentially economic 
conception, decisive importance must not be attached to the functions 
which, by law or under their Statutes, arc performed by certain organs, 
such as, for instance, the Boards of Control of Limited Companies: 
such functions must not be taken as a rigid legal criterion. On 
the contrary, each case must be considered on its individual merits. 
There is, however, in the conception of contrv)! adopted in the 
Geneva Convention, one rigid juridical factor, namely, the nationality 
of the physical persons who exercise control. There is no occasion to 
consider what arc the tendencies or connections of a person of a 
particular nationality. 

The two organs of the Company which . . . enter into consideration 
from the point of view of control, arc the Board of Control and the 
General Meeting of Shareholders. Both of these organs in fact may, 
according to the circumstance.s, exert a decisive influence. Neverthe¬ 
less, regard must be had, in the first place, to the shareholders, for, 
under German law as well as under other systems of legislation, it is 
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the general meeting of shareholders which exercises the supreme 
power of the Company. From the General Meeting, which is the 
constituent body, directly emanate the powers of the Board and, 
directly or indirectly, those of the management. It is a well-known 
fact that the acquisition of the majority of the shares is precisely the 
means by which an interested person or group of persons may seek 
to obtain control over a concern. Though it is true that the Board of 
Control may be regarded as possessing control in the very common 
event of the shares being distributed amongst a very large number of 
persons, to a great extent unknown to each other, the position is 
entirely dilTerent if as in the case of the Konigs- und Laurahiitte* - 
80% of the shares are in the hands of four large shareholders, all 
members of the Board of Control, who can exert their influence by 
means of their majority in the general meeting and who, although in 
a minority, can in fact also do so in the Board of Control. In such 
circumstances it is not material if the Company’s Statutes, as in the 
present case, extend the powers of the Board of Control beyond those 
fixed by law. The Board remains, notwithstanding, responsible to 
the majority of the shareholders. Although the Statutes provide that 
members of the Board shall hold office for a period of four years and 
according to a system of rotation, the legal stipulation to the effect 
that the Board’s mandate may be revoked, at any lime, by a majority 
of three-fourths of the shares represented at a general meeting, is main¬ 
tained. Moreover, in the circumstances stated above, the majority 
of the members of the Board of the Company now under consideration 
is of Polish nationality, 

'I he Respcnident has . . . argued that the Konigs- und TaurahLitte 
C’onipany is a German ‘ national' in virtue of the undisputed fact that 
its registered offices are at Berlin, and that consequently it is governed 
by German law. 

'I’he Court cannot share the opinion that these arguments in the 
present case lead to the conclusion deduced from them by the 
Respondent. 

The Geneva Convention has adopted, as regards the expropriation 
regime and in so far as the companies arc concerned, the criterion of 
control: this, however, does not prevent other criteria which might 
be applicable in respect of the nationality of juristic persons from 
possessing importance in international relations, from other stand¬ 
points, for instance, from the standpoint of the right of protection. 
Since the term ‘ national ’ in the Geneva Convention generally relates 
to physical persons, whose legal situation is determined by the 
personal tie of nationality connecting them to a State, it is hardly 
possible to extend this conception, without special reasons, to 
companies, even such as are juristic persons, with regard to which a 
special conception—that of a ‘controlled company’—has been 
adopted. 



348 Territory [Chap. 16 

Of course, the law applicable to the Company by reason of the fact 
of its registered offices being in Germany, gives the German authorities 
judicial and other powers; but it has not been argued and there is 
no reason to suppose that these powers could have the result of 
investing the authorities of the country in which the Company’s 
registered offices are situated with control, within the meaning of the 
Geneva Convention. . . . 

City of Rati bar 

... The Applicant denies that Article 12 of the Geneva Convention 
is applicable to the City of Ratibor, which, in his contention, is neither 
a ‘ German national ’ nor a ‘ company controlled by German 
nationals . 

it is not possible to apply the conception of a ‘ controlled company ’ 
to every kind of juristic person; it would rather appear, in the light 
of war-time legislation to w^hich the regime of liquidation belongs, that 
this conception refers more particularly to associations with an 
economic purpose, there being, moreover, no necessity to draw a 
distinction in this connection between associations which merely 
constitute a contractual relation and those which possess a distinct 
legal personality. 

On the other hand, the conception of a ‘ national ’ also covers, in 
the Court’s opinion, communes such as the City of Ratibor. It is true 
that ... the term ‘ national ’ in the Geneva Convention generally 
contemplates physical persons. But a relation analogous to that which 
exists between physical persons and a State, and which is called 
nationality, also exists, although in a different form, in the case of 
corporations of municipal law. 

A Prussian commune is a corporation on a territorial basis, formed 
by the national inhabitants upon whom municipal law confers the 
capacity of members of the commune. Generally speaking, only 
nationals wall take part in the administration of the commune. Again, 
communes, outside their own sphere of activity, also exercise functions 
as organs of the State itself; they are subject to the control of the 
State authorities as regards both the activities which are directly 
incumbent upon them and those which they undertake in virtue of 
powers delegated by the State. An essential and necessary bond 
therefore unites the commune and the State of which it forms part; 
consequently, it is natural, from the standpoint of the regime of 
liquidation, to assimilate such communities of nationals of a State to 
individuals who, precisely by reason of their nationality, are, in so far 
as their property is concerned, subject to the regime established for 
nationals of this State. 

It follows from the foregoing that the commune of Ratibor falls 
within the category of ‘ German nationals within the meaning of 
Article 12 of the Geneva Convention. . . . 
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Duke of Ratibor 

... The fact that the Duke of Ratibor is of German nationality has 
not been disputed. It appears, moreover, from statements made in 
Court that the Duke of Ratibor had his domicile upon the estate which 
has since been divided by the frontier line and of which those portions 
situated in Poland have formed the subject of notice of expropriation. 

The only difference of opinion between the Parties is in regard to 
whether the Duke is amongst those German nationals who are not 
entitled to retain their domicile in Polish Upper Silesia and whose 
property, under the conditions indicated in Article 12 of the Geneva 
Convention, is liable to expropriation. . . . 

Article 12 renders liable to expropriation large estates belonging 
to German nationals who are not entitled to retain their domicile in 
Polish Upper Silesia under Articles 40 and 42. 1'he possession of a 
domicile in Upper Silesia, not merely a certain solid attachment to 
the land ceded, is the condition which may in certain circumstances 
protect the property of a person from expropriation. In the first 
place, therefore, the conception of domicile must be determined and, 
in the next place, it must be ascertained where the person concerned 
was domiciled at the decisive dates (mentioned in Article 12). 

I'he characteristic feature of domicile is the fact that from the 
point of view of law. a person is attached to a particular locality. This 
locality is normally - as the term ‘domicile ’ itself implies—the home, 
the house inhabited by the person concerned. If the w^hole—perhaps 
very considerable—extent of an estate could be regarded as a domicile, 
the precise locali.sation of the legal rights and obligations of a person, 
which is the most essential feature of domicile, would be lacking. It 
is possible to have more than one domicile, but it is out of the question 
that the same domicile should be in two different localities, in two 
different communes, or even in two different States. 

The definition of domicile to be found in Article 29 of the Geneva 
Convention brings out the fact that, according to that Convention, 
the domicile is the place where an individual’s activities and interests, 
both personal and economic, are mainly centred. His activities and 
interests extend to the whole of an estate, or to several estates, but 
the centre of them can only be his dw^elling place, or at all events some 
fixed spot. If the idea that a person can only be domiciled at the 
principal centre of his activities and interests were to be discarded 
and it were admitted that he could be domiciled on any part of an 
estate, the inevitable result would be also to admit the possibility of 
domicile upon a part of the property which might, for instance, consist 
of nothing but uninhabited forests. Such a consequence is 
undoubtedly inadmissible. 

If, therefore, the Duke of Ratibor has not been domiciled in the 
sense indicated above upon the portion of his entailed estates allotted 



350 Territory [Chap. 16 

to Poland, he cannot have in Poland a domicile capable of retention. 

Now. it has not been contended by the Applicant that the Duke of 
Ratibor was, at the decisive dates, domiciled, in the sense herein 
adopted, upon the part of his entailed estates allotted to Poland. In 
these circumstances, the Duke cannot claim under Article 40 . . . to 
retain his domicile in Polish Upper Silesia. . . . 

{In fine the Court held that some of these expropriations were 
permissible and some not.) 

(Lord Finlay concurred with reservations, while Count Rost- 
vvorowski, Polish Judge ad hoc, delivered a dissenting opinion.) 
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The Island of Palmas Case 

(1928) No. XIX 

A controversy arose in 1906 between the United States of America and 
the Netherlands concerning sovereignu over the Island of Palmas (u* 
Miangas. I'he I ‘niled States maintained that the Island was included 
in the Philippine Archipelago ceded by Spain to the United States at 
the conclusion of the Spanish-American war by the Treaty of 1898.' 
The Netherlands claimed to have exercised a prolonged and 
undisputed authority over the Island. 

By a comproniis of U^25 the dispute was referred to the Permanent 
Court of Arbitration for settlement by a single arbitrator who was to 
decide, in accordance with the principles of internationa.l law and any 
applicable treaty provisions, whether sovereignty o\er the Island 
belonged to the United States or to the Netherlands. 

The arbitrator found that the I.sland formed part of Nelherland 
territory. 


Per Huber, sole arbitrator; 

.., We may at the outset take as established certain facts which . . . 
are not contested. 

1. The Treaty of Peace of 1898 and the Special Agreement of 
1925 are the only international instruments laid before the Arbitrator 
which refer precisely, that is, by mathematical location or by express 
and unequivocal mention, to the island in dispute, or include it in or 
exclude it from a zone delimited by a geographical frontier-line. . . . 


2 Malloy, Treaties, p. 1692. 
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2. Before 1906 * no dispute had arisen between the United States 
or Spain, on the one hand, and the Netherlands, on the other, in regard 
specifically to the Island of Palmas or Miangas, on the ground that 
these Powers put forward conflicting claims to sovereignty over the 
said Island. 

3. The two Parties claim the Island in question as a territory 
attached for a very long period to territories relatively close at hand 
which are incontestably under the sovereignty of the one or the other 
of them. 

4. It results from the terms of the Special Agreement. . . that the 
Parties adopt the view that for the purposes of the present arbitration 
the Island in question can belong only to one or the other of them. 
Rights of third Powers only come into account in so far as the rights 
of the Parlies to the dispute may be derived from them. . . . 

. . . The Arbitrator deems it necessary to make some general 
remarks on sovereignty in its relation to territory. 

. . . Sovereignty in relation to a portion of the surface of the globe 
is the legal condition necessary for the inclusion of such portion in 
the territory of any particular State. . . . 

Sovereignty in the relation betw'cen States signifies independence. 
Independence in regard to a portion of the globe is the right to 
exercise therein, to the exclusion of any other State, the functions of 
a State. The development of the national organisation of States 
during the last few centuries and, as a corollary, the development of 
international law, have established this principle of the exclusive 
competence of the Slate in regard to its own territory in such a way 
as to make it the point of departure in settling most questions that 
concern international relations. . . . Territorial sovereignty belongs 
alw'ays to one, or in exceptional circumstances to several States, to the 
exclusion of all others. The fact that the functions of a State can 
be performed by any State w'ithin a given /one is, on the other hand, 
precisely the characteristic feature of the legal situation pertaining 
in those parts of the globe which, like the high seas or lands without 
a master, cannot or do not yet form the territory of a State. 

Territorial sovereignty is, in general, a situation recognised and 
delimited in .space, either by so-called natural frontiers as recognised 
by international law or by outward signs of delimitation that arc 
undisputed, or else by legal engagements entered into between 
interested neighbours, .such as frontier conventions, or by acts of 
recognition of States within fixed boundaries. If a dispute arises as 
to the sovereignty over a portion of territory, it is customary to 

® In 1906 General Wood visited the Island, and his report to the .Military 
Secretary, United States Army, led to the American siatement that the Island, 
which was undoubtedly within the Philippine Archipelago ceded to the 
United States, was claimed by the Netherlands. 
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examine which of the States claiming sovereignty possesses a title . . . 
superior to that which the other State might possibly bring forward 
against it. However, if the contestation is based on the fact that the 
other Party has actually displayed sovereignty, it cannot be sufficient 
to establish the title by which territorial sovereignty was validly 
acquired at a certain moment; it must also be shown that the territorial 
sovereignty has continued to exist and did exist at the moment which 
for the decision of the dispute must be considered as critical. This 
demonstration consists in the actual display of State activities, such as 
belongs only to the territorial sovereign. 

Titles of acquisition of territorial sovereignty in present-day inter¬ 
national law are either based on an act of effective apprehension, such 
as occupation or conquest, or, like cession, presuppose that the ceding 
and the cessionary Power or at least one of them, have the faculty of 
effectively disposing of the ceded territory. In the same way natural 
accretion can only be conceived of as an accretion to a portion of 
territory where there exists an actual sovereignty capable of extending 
to a spot which falls within its sphere of activity. It seems therefore 
natural that an element which is essential for the constitution of 
sovereignty should not be lacking in its continuation. So true is this, 
that practice . . . recognises , . . that the continuous and peaceful 
display of territorial sovereignty ... is as good as a title. I'he growing 
in.sistence with which international law, ever since the middle of the 
eighteenth century, has demanded that the occupation shall be 
effective would be inconceivable, if effectiveness were required only 
for the act of acquisition and not equally for the maintenance of the 
right. If the effectiveness has above all been insisted on in regard 
to occupation, this is because the question rarely arises in connection 
with territories in which there is already an established order of things. 
Just as before the rise of international law. boundaries of lands were 
necessarily determined by the fact that the power of a Stale was 
exercised w'ithin them, .so too, under the reign of international law, 
the fact of peaceful and continuous display is still one of the most 
important con.siderations in establishing boundaries between Stales. 

Territorial sovereignty... involves the exclusive right to display the 
activities of a State. This right has as corollary a duty: the obligation 
to protect within the territory the rights of other States, in particular 
their right to integrity and inviolability in peace and in war, together 
with the rights which each State may claim for its nationals in foreign 
territory. Without manifesting its territorial sovereignty in a manner 
corresponding to circumstances, the State cannot fulfil this duty. 
Territorial sovereignty cannot limit itself to its negative side, i.e., to 
excluding the activities of other States; for it serves to divide between 
nations the space upon which human activities are employed, in order 
to assure them at all points the minimum of protection of which 
international law is the guardian. 
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. . . International law, the structure of which is not based on any 
super-State organisation, cannot be presumed to reduce a right such 
as territorial sovereignly, with which almost all internalional relations 
are bound up, to the category of an abstract right, without concrete 
manifestations. 

rhe principle that the continuous and peaceful display of the 
functions of State within a given region is a constituent element of 
territorial sovereignty is not only based on the conditions of the 
formation of independent Slates and their boundaries ... as well as 
on an international jurisprudence and doctrine widely accepted; this 
principle has also been recognised in more than one federal Stale, 
where a jurisdiction is established in order to apply, as need arises, 
rules of international law to the interstate relations of the Slates 
members. . . . 

Manifestations of territorial sovereignty assume, it is true, dilTerent 
forms, according to c(mditions of time and place. Although 
continuous in principle, sovereignty cannot be exercised in fact at 
every moment on every point of a territory. The intcrmittence and 
discontinuity compati^ole with the maintenance of the right necessarily 
dider according as inhabited or uninhabited regions are involved, or 
regions enclosed within territories in which sovereignty is incontestably 
displayed or again regions accessible from, for instance, the high seas. 
It is true that neighbouring Stales may by convention fix limits to their 
own sovereignly, even in regions such as the interior of scarcely 
explored continents where such sovereignty is scarcely manifested, and 
in this way each may prevent the other from any penetration of its 
territory. . . . 

If, however, no conventional line of sulhcient topographical pre¬ 
cision exists or if there are gaps in the frmitiers otherwise established, 
or if a convenlional line leaves room for doubt, or if. as c.c- iu the 
case of an island situated in the high seas, the question arises whether 
a title is valid er^n omnes, the actual continiunis and peaceful display 
of State functions is in case of dispute the sound and natural criterion 
of territorial sovereignty. 

. . . However desirable it may be that evidence should be produced 
as complete and at as early a stage as possible, it would seem to be 
contrary to the broad principles applied in international arbitrations 
to exclude a limine, except under the explicit terms of a conventional 
rule, every allegation made by a Parly as irrelevant, if it is not sup¬ 
ported by evidence, and to exclude evidence relating to such allegations 
from being produced at a later stage of the procedure. 

. . . The liberty of accepting and collecting evidence guarantees to 
the tribunal the possibility of basing its decisions on the whole of the 
facts which are relevant in its opinion. 

... It is for the Arbitrator to decide whether allegations do or as 
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being within the knowledge of the tribunal—do not need evidence in 
support and whether the evidence produced is sufficient or not; and 
finally whether points left aside by the Parties ought to be elucidated. 
This liberty is essential to him, for he must be able to satisfy himself 
on those points which are necessary to the legal construction upon 
which he feels bound to base his judgment. He must consider the 
totality of the allegations and evidence laid before him by the Parties, 
either motu propria or at his request and decide what allegations are 
to be considered as sufficiently substantiated. 

Failing express provision, an arbitral tribunal must have entire 
freedom to estimate the value of assertions made by the Parties. For 
the same reason, it is entirely free to appreciate the value of assertions 
made during proceedings at law' by a Government in regard to its own 
acts. Such assertions arc not properly speaking legal instruments, 
as would be declarations creating rights; they are statements concern¬ 
ing historical facts. The value and the weight of any assertion can only 
be estimated in the light of all the evidence and all the assertions 
made on either side, and of facts which are notorious for the 
tribunal. . . . 

The title alleged by the United Stales of America as con.stituting 
the immediate foundation of its claim is that of cession, brought about 
by the Treaty of Paris, which cession transferred all rights of 
sovereignty which Spain may have possessed in the region indicated 
in Article HI of the said Treaty and therefore also those concerning 
the Island of Palmas or Miangas. 

It is evident that Spain could not transfer more rights than she 
herself possessed. ... It is evident that whatever may be the right 
construction of a treaty, it cannot be interpreted as disposing of the 
rights of independent third Powders. 

. . . Article 111 of the Treaty of Paris ... is so worded that it seems 
as though the Philippine Archipelago, within the limits fixed by that 
Article, was at the moment of cession under Spanish sovereignty. . . . 
The Island of Palmas lies within the lines traced by the Treaty. 
Article III may therefore be considered as an affirmation of sovereignty 
on the part of Spain as regards the Island of Palmas or Miangas, and 
this right or claim of right would have been ceded to the United 
States, . . . 

. . . The United States communicated ... the Treaty of Paris to 
the Netherlands, and no reservations w'ere made by the latter in respect 
to the delimitation of the Philippines in Article III. The question 
whether the silence of a third Power, in regard to a treaty notified to 
it, can exercise any influence on the rights of this Power, or on those 
of the Powers signatories of the treaty, is a question the answer to 
w'hich may depend on the nature of such rights. Whilst it is con¬ 
ceivable that a conventional delimitation duly notified to third Powers 
and left without contestation on their part may have some bearing on 
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an inchoate title not supported by any actual display of sovereignty, 
it would be entirely contrary to the principles laid down above as to 
territorial sovereignty to suppose that such sovereignty could be 
affected by the mere silence of the territorial sovereign as regards a 
treaty which has been notified to him and which seems to dispose of a 
part of his territory. 

The essential point is therefore whether the Island of Palmas or 
Miangas at the moment of the conclusion and coming into force of the 
Treaty of Paris formed a part of Spanish or Netherlands territory. . . . 
Only if the examination of the arguments of both Parties should lead 
to the conclusion that the Island of Palmas or Miangas was at the 
critical moment neither Spanish nor Netherlands territory, would the 
question arise whether - and, if so, how the conclusion of the Treaty 
of Paris and its notilication to the Netherlands might have interfered 
with the rights which the Netherlands or the United Slates of America 
might claim over the Island in dispute. 

. . . The United States bases its claim, as successor of Spain, in 
the first place on discovery. In this connection a distinction must be 
made between the discovery of the Island of Palmas or Miangas as 
such, or as a part of the Philippines, which, beyond doubt, were dis¬ 
covered and even occupied and colonised by the Spaniards. This 
latter point, however, will be considered with the argument relating 
to contiguity: the problem of discovery is considered only in relation 
to the Island itself which forms the subject of the dispute. 

... It does not seem that the discovery of the Island of Palmas or 
Miangas would have been made on behalf of a Power other than 
Spain; or Portugal. In any case for the purpose of the present affair 
it may be admitted that the original title from discovery belonged to 
Spain; for the relations between Spain and Portugal in the Celebes 
Sea during the first three-quarters of the sixteenth century may be 
disregarded for the following reasons:- -In 1581, /.e., prior to the 
appearance of the Dutch in the regions in question, the crowns of 
Spain and Portugal were united. Though the struggle for separation of 
Portugal from Spain had already begun in December, 1640, Spain had 
not yet recognised the separation when it concluded in 1648 with the 
Netherlands the Treaty of Munster" -the earlie.st Treaty ... to define 
the relations between Spain and the Netherlands in tlie regions in 
question. This Treaty contains special provisions as to Portuguese 
possessions, but alone in regard to such places as were taken from 
the Netherlands by the Portuguese in and after 1641. It seems 
necessary to draw from this fact the conclusion that, for the relations 
inter se of the two signatories of the Treaty of Munster, the same rules 
had to be applied both to the possessions originally Spanish and to 
those originally Portuguese. This conclusion is corroborated by the 


*’6 Du Mont, Corps Univcrscl Dipli>niatique du Droit des Gens, 1728. p. 429. 
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wording of Article X of the Treaty of Utrecht, 1714/ which expressly 
maintains Article V of the Treaty of Miinster, but only as far as Spain 
and the Netherlands are concerned. It is therefore not necessary to 
find out which of the two nations acquired the original title, nor what 
the possible effects of subsequent conquests and cessions may have 
been on such title before 1648. 

The fact that the Island was originally called, not, as customarily, 
by a native name, but by a name borrowed from a Fairopean language, 
and referring to the vegetation, serves perhaps to show that no landing 
was made or that the Island was uninhabited at the time of discovery. 
Indeed, the reports on record which concern the discovery of the 
Island of Palmas state only that an island was ‘ seen \ w'hich island, 
according to the geographical data, is probably identical with that 
in dispute. No mention is made of landing or of contact w'ilh the 
natives. And in any case no signs of taking possession or t)f 
administration by Spain have been shown or even alleged to exist. . . . 

It is admitted by both sides tliat international law underwent 
profound inoditicalions between the end of the Middle Ages and the 
end of the nineteeiith century, as regards the rights of discovery and 
acquisition of uninhabited regions or regions inhabited by savages or 
semi-civilised peoples. Both Parties are also agreed that a juridical 
fact must be appreciated in the light of the law contemporary with it, 
and not of the law in force at the time when a dispute in regard to 
it arises or falls to be settled. The effect of discewery by Spain is 
therefore to be determined by the rules of internaiional law' in force 
in the first half of the sixteenth century or, to take the earliest 
date, in the first-quarter of it, Le., at the time when the Portuguese 
or Spaniards made their appearance in the Sea of Celebes. 

If the view most favourable to the American arguments is adopted, 

. . . that is to say. if we consider as positive law at the period in 
question the rule that discovery as such, i.e,, the mere fact of seeing 
land, wMlhoiit any act, even symbolical, of taking possession, involved 
ipso jure territorial sovereignty and not merely an ‘ inchoate title \ 
a jus ad reui, to be completed eventually by an actual and durable 
taking of possession whlhin a reasonable time, the question arises 
whether sovereignty yet existed at the critical date, i.c., the moment of 
conclusion and coming into force of the Treaty of Paris. 

As regards the question which of ditferenl legal systems prevailing 
at successive periods is to he applied in a particular case -the so-called 
intertemporal law a distinction must be made between the creation 
of rights and the existence of rights. The same principle which 
subjects the act creative of a right to the law in force at the lime the 
right arises, demands that the existence of the right, in other words its 
continued manifestation, shall follow the conditions required by the 


“ 8 /hid,, p. 427. 
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evolution of law. International law in the nineteenth century, having 
regard to the fact that most parts of the globe were under the 
sovereignty of States members of the community of nations, and that 
territories without a master had become relatively few, took account 
of a tendency already existing and especially developed since the 
middle of the eighteenth century, and laid down the principle that 
occupation, to constitute a claim to territorial sovereignty, must be 
effective, that is, offer certain guarantees to other States and their 
nationals. It seems therefore incompatible with this rule of positive 
law that there should be regions which are neither under the effective 
sovereignty of a State, nor without a master, but which are reserved 
for the exclusive influence of one State, in virtue solely of a title of 
acquisition which is no longer recognised by existing law, even if such 
a title ever conferred territorial sovereignty, hor these reasons, 
discovery alone, without any subsequent act, cannot at the present 
time suflice to prove sovereignty over the Island of Palmas or Miangas; 
and in so far as there is no sovereignty, the question of an abandon¬ 
ment properly speaking of sovereignty by one State in order that the 
sovereignty of another may lake its place does not arise. 

If on the other hand the view is taken that discovery does not 
constitute a dcfinile title of sovereignty, but only an ‘inchoate' title, 
such a title exists, it is true, without external manifestation. However, 
according to the view that has prevailed at any rate since the nineteenth 
century, an inchoate title of discovery must be completed within a 
reasonable period by the elTcctive occupation of the region claimed to 
be discovered. Tliis principle must be applied in the present case, for 
the reascHis given above in regard to the rules determining which of 
successive legal sysiems is to be applied --the so-called intertemporal 
law. Now, no act of occupation nor, except as to a recent period, any 
exercise of sovereignty at Palmas by Spain has been alleged. But even 
admitting that the Spanish title still existed as inchoate in 1898 and 
must be considered as included in the cession under Article HI of the 
I reaty of Paris, an inchoate title could not prevail over the continuous 
display of authority by another State: for such display may prevail 
over a prior, definitive title put forward by another State. . . . 

In the .second place the United States claim sovereignty over the 
Island of Palmas on the ground of recognition by Treaty. . . . The 
Treaty of Munster, which established a state of peace between Spain 
and the States General of the United Provinces of the Netherlands, in 
Article V deals with territorial relations between the two Powers as 
regards the East and West Indies, while Article VJ concerns only the 
latter. . . . 

(Article V) prescribes no frontiers and appoints no definite regions 
as belonging to one Power or the other. On the other hand, it 
establishes as a criterion the principle of possession. . . . 

However liberal he the interpretation given, for the period in 
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question, to the notions of tenir —hold—and possess , 

it is hardly possible to comprise within these terms the right arising out 
of mere discovery; /.e.. out of the fact that the Island had been sighted. 
If title arising from discovery, well known and already a matter of 
controversy at the period in question, were meant to be recognised 
by the treaty, it would probably have been mentioned in express terms. 
... A title based on mere discovery cannot apply to the situation 
considered in Article V as already established. 

Since the Treaty of Munster does not divide up the territories by 
means of a geographical distribution, and since it indirectly refuses to 
recognise title based on discovery as such, the bearing of the treaty 
on the present case is to be determined by the proof of the possession 
at the critical epoch. 

In connection herewith no precise elements of proof based on 
historical facts as to the display or even the mere affirmation of 
sovereignly by Spain over the Island of Palmas have been put forward 
by the United States. . . . 

But the question whether the Dutch took possession ... in 1677 in 
conformity with or in violation of the Treaty of Miinstcr can be dis¬ 
regarded. . . . For on June 26, 1714, a new Ireaty of Peace was 
concluded at Utrecht, which, in its Article .X, stipulates that the Treaty 
of Munster is maintained as far as not modified and that . . . Article V 
remains in force as far as it concerns Spain and the Netherlands. . . . 

There is further no trace of evidence that Spain ever claimed at a 
later opportunity, for instance in connection with the territorial 
arrangements at the end of the Napoleonic Wars, the restitution of 
territories taken or withheld from her in violation of the lYeatics of 
Munster or Utrecht. 

As it is not proved that Spain, at the beginning of 1648 or in June, 
1714, was in possession of the Island of Palmas or Miangas, there is 
no proof that Spain acquired by the Treaty of Munster or the freaty 
of Utrecht a title to sovereignty over the Island which, in accordance 
with the said Treaties, and as long as they held good, could have been 
modified by the Netherlands only in agreement with Spain. 

It is, therefore, unnecessary to consider whether subscqcntly Spain 
by any express or conclusive action, abandoned the right, which the 
said Treaties may have conferred upon her in regard to Palmas or 
Miangas. Moreover, even if she had acquired a title she never 
intended to abandon, it would remain to be seen whether continuous 
and peaceful display of sovereignty by any other Power at a later 
period might not have superseded even conventional rights. 

It appears further to be evident that Treaties concluded by Spain 
with other Powers recognising her sovereignty over the ‘ Philippines ’ 
could not be binding upon the Netherlands. . . . 

... It is necessary to consider whether and to what extent the 
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territorial sovereignty of Spain was manifested in or in regard to the 
Island of Palmas or Miangas. .. . Apart from certain allegations, . . . 
the documents laid before the Arbitrator contain no trace of Spanish 
activities of any kind specifically on the Island of Palmas. 

Neither is there any official document mentioning the Island of 
Palmas as belonging to an administrative or judicial district of the 
former Spanish Government in the Philippines. . . . 

Among the methods of indirect proof, not of the exercise of 
sovereignly, but of its existence in law, submitted by the United States, 
there is the evidence from maps. ... A comparison of the information 
supplied by the two Parties shows that only with the greatest caution 
can account be taken of maps in deciding a question of sovereignty, 
at any rate in the case of an island such as Palmas or Miangas. Any 
maps which do not precisely indicate the political distribution of 
territories, and in particular the Island of Palmas or Miangas clearly 
marked, as such, must be rejected forthwith, unless they contribute 
supposing that they are accurate to the location of geographical 
names. Moreover, indications of such a nature are only of value 
when there is reason to think that the cartographer has not only 
referred to already existing maps as seems very often to be the case 
—but that he has based his decision on information carefully collected 
for the purpose. Above all, then, official or semi-official maps seem 
capable of fulfilling these conditions, and they would be of special 
interest in cases where they do not assert the sovereignty of the country 
of which the Government has caused them to be issued. 

If the Arbitrator is satisfied as to the existence of legally relevant 
facts which contradict the statements of cartographers whose sources 
of information arc not known, he can attach no weight to the maps, 
however numerous and generally appreciated they may be. 

The first condition required of maps that are to serve as evidence 
on points of law is their geographical accuracy. It must here be 
pointed out that not only maps of ancient date, but also modern, even 
official or semi-official maps seem wanting in accuracy. . . . 

(The Arbitrator examined the divergencies in various maps, and 
continued) these points show that only with the greatest caution use 
can be made of maps as indications of the existence of sovereignty 
over Palmas or Miangas. 

... A map affords only an indication— and that a very indirect one 
—and, except when annexed to a legal instrument, has not the value 
of such an instrument, involving recognition or abandonment of 
tights. . . . (Furthermore,) there seems to be no doubt that (a) special 
map must prevail over (a) general, even though the latter was published 
later. ... 

In the last place there remains to be considered title arising out of 
contiguity. Although States have in certain circumstances maintained 
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that islands relatively close to their shores belonged to them in virtue 
of their geographical situation, it is impossible to show the existence 
of a rule of positive international law to the effect that islands situated 
outside territorial waters should belong to a State from the mere fact 
that its territory forms the terra /zV/z/a -- nearest continent or island of 
considerable size. Not only would it seem that there are no precedents 
sufficiently frecjiient and sufficiently precise in their bearing to 
establish such a rule of international law, but the alleged principle 
itself is by its very nature so uncertain and contested that even 
Governments of the same State have on different occasions maintained 
contradictory opinions as to its soundness. The principle of contiguity 
in regard lo islands may not be out of place when it is a question 
of allotting them to one State rather than another, either by agreement 
between the Parties, or by a decision not necessarily based on law: but 
as a rule establishing ipso jure the presumption of sovereignly in 
favour of a particular Slate, this principle would be in conllict with 
what has been said as t(^ territorial sovereignty and as to the necessary 
relation betv\een the right lo exclude other States from a region and 
the duty to display therein the activities of a Slate. Nor is this 
principle of contiguity admissible as a legal method of deciding 
questions of territorial sovereignt\: for it is wholly lacking in precisitm 
and would in its application lead to arbitrary results. This would be 
especially true in a case such as that of the Island in question, which 
is mn relatively close to one single continent, but forms part of a large 
archipelago in which strict delimitations between the different parts 
are not naturally obvious. 

rherc lies, however, at the root of the idea of contiguity one point 
which must be considered also in regard to the Island of Palmas or 
Miangas, ... In the exercise of territorial sovereignty there are 
necessarily gaps, intcrmitlence in lime and discontinuity in space. 
This phenomenon will be particularly noticeable in the case of colonial 
territories, partly uninhabited or as yet partly unsubdiicd. 'Ihc fact 
that a Stale cannot prove display of sovereignty as regards such a 
portion of territory cannot forthwith be interpreted as showing that 
sovereignty is inexistent. Each case must be appreciated in accordance 
with the particular circumstances. 

It is, however, lo be observed that international arbitral juris¬ 
prudence in disputes on territorial sovereignty . . . would seem to 
attribute greater weight to—even i.solalcd acts of display of 
sovereignty than to continuity of territory, even if such continuity is 
combined with the existence of natural boundaries. 

As regards groups of islands, it is possible that a group may under 
certain circumstances be regarded as in law a unit, and that the fate of 
the principal part may involve the rest. Here, however, we must 
distinguish between, on the one hand, the act of first taking possession, 
which can hardly extend to every portion of territory, and, on the 
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other hand, the display of sovereignty as a continuous and prolonged 
manifestation which must make itself felt throughout the whole 
territory. 

As regards the territory forming the subject of the present dispute, 
it must be remembered that it is a somewhat isolated island, and 
therefore a territory clearly delimited and individualised. It is more¬ 
over an island permanently inhabited, occupied by a population 
sufficiently numerous for it to be impossible that acts of administration 
could be lacking for very long periods. . . . 

The Netherlands' arguments contend that the East India Company 
established Dutch sovereignty over the Island of Palmas or Miangas 
as early as the seventeenth century, by means of convention with the 
princes of Tabukan-- I’aboekan—and Taruna - l aroena, two native 
chieftains of the Island of Sangi - Groot Sangihe, the principal island of 
the Talautsc Isles Sangi Islands, and that sovereignty has been 
displayed during the past two centuries. 

. , . I’hcse successive contracts arc one much like another; . . . 
they are all based on the conception that the prince receives his 
principality as a fief of the Company or the Dutch State, which is 
suzerain. Their eminently political nature is conlirnied by the sup¬ 
plementary agreements of 1771, 1779 and 1782, concerning the 
obligations of vassals in the event of war. The dependence of the 
vassal Slate is ensured by the important powers given to the nearest 
representative of the Colonial Government and, in the last resort, to 
that Government itself. I he most recent of these contracts prior U. 
the cession of the Philippines to the Uniied States, that of 1885, 
contains, besides the allocation of powers for internal administration, 
the following provisions also, in regard to international interests; 
exclusi(m of the Prince from any direct relations with foreign Pow'ers, 
and even with their nationals in important economic matters; the 
currency of the Dutch Indies to be legal tender; the jurisdiction over 
foreigners to belong to the Government of the Dutch Indies; the vassal 
is bound to suppress slavery, the White Slave Traflic and piracy; he 
is also bound to render assistance to the shipwrecked. 

... If both Spain and the Netherlands had in reality displayed their 
sovereignty over Palmas or Miangas, it would seem that, during so 
long a period, collisions between the two Powers must almost 
inevitably have occurred. 

The authenticity of these contracts cannot be questioned. . . . 

The fact that these contracts were renewed from time to time and 
appear to indicate an extension of the influence of the suzerain, seems 
to show that the regime of suzerainty has been effective. . . . l*he 
questions to be solved in the present case are the followmg: — 

Was the Island of Palmas or Miangas in 1898 a part of territory 
under Netherlands’ suzerainty? 
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Did this sovereignly actually exist in 1898 in regard to Palmas or 
Miangas and are the facts proved which were alleged on this subject? 

If the claim to sovereignty is based on the continuous and peaceful 
display of State authority, the fact of such display must be shown 
precisely in relation to the disputed territory. It is not necessary that 
there should be a special administration established in this territory; 
but it cannot sufllce for the territory to be attached to another by a 
legal relation which is not recognised in international law as valid 
against a State contesting this claim to sovereignty; what is essential 
in such a case is the continuous and peaceful display of actual power 
in the contested region. 

. . . (The Arbitrator referred to the frontiers described in the 
contracts of 1855 and 18^)9, and continued) if these two mentions 
refer to the Island of Palmas or Miangas, it must he recognised that 
that Island, at any rate nominally, belongs to the vassal Slate in 
question; it is by no means necessary to prove the existence of a special 
contract with a chieftain of Palmas or Miangas. 

However much the opinions of the Parlies may dilTcr as to the 
existence of proof of the display of Dutch sovereignty over the Island 
of Palmas or Miangas, the reports, furnished by both sides, of the visit 
of General Wood, in January, 1906, show that at that time there were 
at least traces of continuous relations between the Island in di.spuie 
and neighbouring Dutch pos.sessions, and even traces of Dutch 
sovereignty. . . . 

The acts of the (Netherlands) East India Company, in view of 
occupying or colonising the regions at issue in the present affair must, 
in international law, be entirely assimilated to acts of the Netherlands 
State itself. From the end of the sixteenth till the nineteenth 
century, companies formed by individuals and engaged in economic 
pursuits -Chartered Companies, were invested by the States to whom 
they were subject with public powers for the acquisition and 
administration of colonies. The Dutch F:ast India Company is one 
of the best known. Article V of the Freaty of Miinstcr and con¬ 
sequently also the Treaty of Utrecht clearly show that the East and 
West India Companies were entitled to create situations recognised by 
international law; for the peace between Spain and the Netherlands 
extends to tons Potentats, nations et peuples with whom the said 
Companies, in the name of the Stales of the Netherlands, entre les 
limites de leurdits Octroys sont en Amitic et Alliance. I he conclusion 
of conventions, even of a political nature, was by Article XXXV of the 
Charter of 1602, within the powers of the Company. It is a question 
for decision in each individual case whether a contract concluded by 
the Company falls within the range of simple economic transactions 
or is of a political and public administrative nature. 

As regards contracts between a Stale or a Company such as the 
Dutch East India Company and native princes or chiefs of peoples not 
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recognised as members of the community of nations, they are not, in 
the international law sense, treaties or conventions capable of creating 
rights and obligations such as may, in international law, arise out of 
treaties. But, on the other hand, contracts of this nature are not wholly 
void of indirect elTecls on situations governed by international law; 
if they do not constitute titles in international law, they are none the 
less facts of which the law must in certain circumstances take account. 
From the time of the discoveries until recent times, colonial territory 
has very often been acquired, especially in the East Indies, by means 
of contracts with the native authorities, which contracts leave the 
existing organisation more or less intact us regards the native popula¬ 
tion, whilst granting to the colonising Power, besides economic 
advantages such as numopolies or navigation and commercial 
privileges, also the exclusive direction of relations with other Powers, 
and the right to exercise public authority in regard to their own 
nationals and to foreigners. I'he form of the legal relations created 
by such contracts is most generally that of suzerain and vassal, or 
of the so-called colonial protectorate. 

In substance, it is not agreement between equals; it is rather a form 
of internal organisation of a colonial territory, on the ba.sis of 
autonomy for the natives. In order to regularise the situation as 
regards other States, this organisation requires to be completed by the 
establishment of powers to ensure the fulfilment of the obligations 
imposed by international law^ on every State in regard to its own 
territory. And thus suzerainty over the nati\e State becomes the basis 
of territ(^rial sovereignly as towards other members of the community 
of nations. It is the surn-iolal of functions thus alk>tted cither to the 
native authorities or to those of the colonial Power which decides the 
questi<m whether at any certain period the conditions required for 
the existence of sovereignly are fuHillcd. It is a question to be decided 
in each case whether such a regime is to be considered as elTective or 
whether it is essentially fictitious, either for the whole or a part of 
the territory. There always remains reserved the question whether the 
establishment of such a system is not forbidden by the pre-existing 
rights of other States. . . . 

This .system of contracts between colonial Powers and native 
princes and chiefs is even expressly approved by Article V of the 
Treaty of Munster . . .: for among the ‘Potentates, Nations and 
Peoples ’, with whom the Dutch Slate or Companies may have con¬ 
cluded treaties of alliance and friendship in the East and West Indies, 
are necessarily the native princes and chiefs. 

The Arbitrator can therefore not exclude the contracts invoked by 
the Netherlands from being taken into consideration in the present 
ca.se. 

.. . The Island shown on the maps and mentioned in the contracts, 
bears dilTcrent names. . . . These differences, sometimes considerable 
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at first sight, are sufficiently explained by the statements of linguistic 
experts, produced by the Netherland Government. The peculiarity of 
the native language from which the name of the Island is borrowed 
and the ditlicully of transposing the sounds of this language into a 
western alphabet seem not only to make comprehensible the existence 
of different spellings, but to explain w'hy precisely these variations have 
appeared. . . . Moreover, the difference of spelling would not justify 
the conclusion that the more or less different names referred to different 
islands; for in the whole region in question no other island has been 

mentioned to which these names.or at least most of them—would 

better apply. . . . 

. . . No plausible suggestion has been made as to what the single 
island * Miangas \ the existence of which cannot be doubted, might 
be, if it is not the Island in dispute. . .. 

(The) documentary evidence (submitted by the Netherlands dating 
from the seventeenth century), taken together with the fact that no 
island called Miangas or bearing a similar name other than Palmas or 
Miangas seems to exist north of the Talautse Sangi and d'alauer 
Isles, leads to the conclusion that the island Palmas or Miangas was 
in the early part of the eighteenth century considered by the Dutch 
East India Company as a part of their vassal State of Tabukan. . . . 

In the documents subsequent to 1825, Miangas Melangis - 
appears as a dependency of Taruna, another of the vassal States in 
the north of Sangi, which already in 1726 has claimed the Island as its 
own. The date and circumstances of this transfer arc not known, but 
it must have taken place before 1858; for a report of the Governor 
of Mcnado, dated December 31, 1857, mentions the Nanusa and 
‘ Melangis ’ as parts of Taruna. This state of things has been main¬ 
tained in the contracts of 1885 and 1899. From the point of view of 
international law, the transfer from one to anotlicr vassal State is to be 
considered as a purely domestic affair of the Netherlands; for their 
suzerainty over Tabukan and Taruna goes back far beyond the date of 
this transfer. 

Considering that the contracts of 1676 and 1697 with Tabukan 
established in favour of the Dutch East India Company extensive 
rights of suzerainty over Tabukan and an exclusive right of intercourse 
with the State, and considering further that at least two characteristic 
acts of jurisdiction expressly relating to Miangas, in 1701 and 1726, arc 
reported (—reports by Governors—), whilst no display of sovereignty 
by any other Power during the same period is known, it may be 
admitted that at least in the first quarter of the eighteenth century, and 
probably also before that time, the Dutch East India Company 
exercised rights of suzerainty over Palmas or Miangas and that there¬ 
fore the Island was at that time, in conformity with the international 
law of the period, under Netherlands sovereignty. . . . 

The admission of the existence of territorial sovereignty early in 
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the eighteenth century and the display of such sovereignty in the 
nineteenth century and particularly in 1906 (, the date of the beginning 
of the present dispute), would not lead . . . to the conclusion that, 
unless the contrary is proved, there is a presumption for the existence 
of sovereignty in the meantime. ... No presumptions of this kind are 
to be applied in international arbitration, except under express stipula¬ 
tion. It remains for the Tribunal to decide whether or not it is satisfied 
of the continuous existence of sovereignty, on the ground of evidence 
as to its display at more or less long intervals. (I’he Arbitrator 
examined various incidents and documents of the nineteenth century, 
including depositions made by native chiefs.) . . . 

As regards the twentieth century, it is to be observed that events 
subseLjuent to 1906 must in any case be ruled out, in accordance both 
with the general principles of arbitral procedure between wStates and 
with the understanding arrived at between the Parties in ... 1915. .. . 

’I'he ct)nclusions to be derived from the . . . examination of the 
arguments . . . are the following:--- 

The claim of the United Slates to sovereignty over the Island of 
Palmas or Miangas is derived from Spain by w'ay of cession under the 
Treaty of Paris. The latter lYeaty . . . has not created in favour of 
the United Stales any title of sovereignty such as was not already 
vested in Spain. The essential point is therefore to decide whether 
Spain had sovereignty over Palmas or Miangas at the time of the 
coming into force of the Treaty of Paris. 

The United Stales base their claim on the titles of discovery, of 
recognition by treaty and of contiguity, i,e., titles relating to circum¬ 
stances leading to the acquisition of sovereignty; they have however 
ikU established the fact that sovereignty so acquired was effectively 
displayed at any time. 

The Netherlands on the contrary found their claim \o sovereignty 
essentially on the title of peaceful and continuous display of Slate 
authority over the Island. Since this title would in international law 
prevail over a title of acqui.sition of sovereignty not followed by actual 
display of Stale authority, it is nece.ssary to ascertain . . . whether 
the contention of the Netherlands is sufficiently established by 
evidence, and, if so, for what period of time. 

In the opinion of the .Arbitrator the Netherlands have succeeded 
in establishing the following facts: — 

a. The Island of Palmas or Miangas is identical with an island 
designated by this or a similar name, w’hich has formed, at least since 
1700, successively a part of two of the native States of the Island of 
Sangi. 

b. These native States were from 1677 onwards connected w'ith 
the East India Company, and thereby with the Netherlands, by 
contracts of suzerainty, which conferred upon the suzerain such powers 
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as would justify his considering the vassal State as a part of his 
territory. 

c. Acts characteristic of State authority exercised by the vassal 
State or by the suzerain Power in regard precisely to the Island of 
Palmas or Miangas have been established as occurring at different 
epochs between 1700 and 1898, as well as in the period between 1898 
and 1906. 

. . . Apart from the consideration that the manifestations of 
sovereignty over a small and distant island, inhabited by natives, 
cannot be expected to be frequent, it is not necessary that the display 
of sovereignty should go back to a very far distant period. It may 
suffice that such display existed in 1898, and had already existed as 
continuous and peaceful before that date long enough to enable any 
Power who might have considered herself as possessing sovereignty 
over the Island, or having a claim to sovereignty, to have, according to 
local conditions, a reasonable possibility for ascertaining the existence 
of a state of things contrary to her real or alleged rights. 

It is not necessary that the display of sovereignty should be estab¬ 
lished as having begun at a preci.se epoch; it suffices that it had existed 
at the critical period preceding the year 1898. It is quite natural that 
the establishment of sovereignty may be the outcome of a slow 
evolution, of a progressi\e intensification of state control. This is 
particularly the case if sovereignty is acquired by the establishment 
of the suzerainty of a colonial power over a native State, and in regard 
to outlying possessions of such a vassal slate. 

Now the evidence relating to the period after the middle of the 
nineteenth century makes it clear that the Netherlands Indian Govern¬ 
ment considered the island distinctly as a part of its possessions and 
that, in the years immediately preceding 1898, an intensification of 
display of sovereignty took place. 

Since . . . 1666 . . . to . , . 1906, no contestation or other action 
whatever or protest against the exercise of territorial rights by the 

Netherlands over the Talautse.Sangi -Isles and their dependencies 

—Miangas included—has been recorded. The peaceful character of 
the display of Netherlands sovereignty for the entire period to which 
the evidence concerning acts of display relates -1700-1906- must be 
admitted. 

There is moreover no evidence which would establish any act of 
display of sovereignty over the island by Spain or another Power, 
such as might counterbalance or annihilate the manifestations of 
Netherlands sovereignty. As to third Powers, the evidence submitted 
to the Tribunal does not di.sclose any trace of such action, at least from 
the middle of the seventeenth century onwards. These circumstances, 
together with the absence of any evidence of a conflict between 
Spanish and Netherlands authorities during more than two centuries as 
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regards Palmas or Miangas, are an indirect proof of the exclusive 
display of Netherlands sovereignty. 

... As to the conditions of acquisition of sovereignly by way of 
continuous and peaceful display of stale authority—so-called 
prescription - ... the following must be said : — 

rhe display has been open and public, that is to say that it was 
in conf(^rniity with usages as to exercise of sovereignly over colonial 
states. A clandestine exercise of state authority over an inhabited 
territory during a considerable length of time would seem to be 
impossible. An obligation for the Netherlands to notify to other 
Powers the establishment of suzerainty over the Sangi States or of the 
display of sovereignty in these territories did not exist. 

Such notification, like any other formal act, can only be the 
condition of legality as a consequence of an explicit rule of law. A 
rule of this kind adopted by the Powers in 1S85 for the African 
continent ’’ does not apply dr piano to other regions, and thus the 
conlractfs) ... of 1885 or . . . 1889, even if they were to be considered 
as the first assertions of sovereignly over Palmas or Miangas would 
not be subject to the rule of notification. 

There can further be no doubt that the Netherlands exercised the 
stale authority over the Sangi Stales as sovereign in their own right, 
not under a derived or precarious title. . . . 

The conditions of acquisition of sovereignty by the Netherlands 
are therefore to be considered as fulfilled. It remains now to be seen 
whether the United States as successors of Spain are in a position to 
bring forward an equivalent or stronger title. This is to be answered 
in the negative. 

The title of discovery . . . would, under the most favourable and 
most extensive interpretation, exist only as an inchoate title, as a claim 
to establish sovereignty by effective occupation. An inchoate title 
however cannot prevail over a definite title founded on continuous 
and peaceful display of sovereignty. 

The title of contiguity, understood as a basis of territorial 
.sovereignly, has no foundation in international law. 

The title of recognition by treaty does not apply. ... the 
acquiescence of Spain in the situation created after 1677 would deprive 
her and her successors of the possibility of still invoking conventional 
rights at the present time. 

The Netherlands title of sovereignty, acquired by continuous and 
peaceful display of stale authority during a long period of time going 
probably back beyond the year 1700, therefore holds good. 

The same conclusion would be reached, if . . . the evidence laid 


‘'General Act of the Berlin Conference. 76 B.F.S.P.. 1884-5. p. 4. 
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before the Tribunal... did not.. . suffice to establish continuous and 
peaceful display of sovereignty over the Island of Palmas or Miangas. 
In this case no Party would have established its claims to sovereignty 
over the Island and the decision of the Arbitrator would have to be 
founded on the relative strength of the titles invoked by each Party. 

A solution on this ground would be necessary under the Special 
Agreement. The terms adopted by the Parties in order to determine 
the point to be decided by the Arbitrator presuppose for the present 
case that the Island of Palmas or Miangas can belong only either to 
the United Slates or to the Netherlands, and must form in its entirety 
a part of the territory either of the one or of the other of these two 
Powers. For since ... the Agreement... has for object to ‘ terminate ’ 
the dispute, it is the evident will of the Parties that the arbitral award 
shall not conclude by a mni liquet, but shall in any event decide that 
the island forms a part of the territory ('f one or the other of two 
litigant Powers. 

The possibility for the .Arbitrator to found his decision on the 
relative strength of the titles invoked on either side must ha\c been 
envisaged by the Parties to the vSpccial Agreement, because it was to be 
foreseen that the evidence produced as regards sovereignty over a 
territor\ in the circumstances of the island in dispute might prove not 
to be sufficient to lead to a clear conclusion as to the existence of 
sovereignty, 

. . . No presumption in favour of Spanish soN’ereignly can be based 
in international law on the titles invoked by the United States as 
successors of Spain. Therefore, there would not be sufficient grounds 
for deciding the case in favour of the United States, even if it were 
admitted . . . that the evidence produced by the Netherlands in support 
of their claim either does not relate to the Island in dispute or does 
not suffice to establish a continuous display of State authority over 
the island. For. in any case, the exercise of some act of State aulliority 
and the existence of external signs of sovereignty . . . has been proved 
by the Netherlands. . . , 

These facts at least constitute a beginning of establishment of 
sovereignty by continuous and peaceful display of State authority, or 
a commencement of occupation of an island not yet forming a part of 
the territory of a State: and such a state of things would create in 
favour of the Netherlands an inchoate title for completing the condi¬ 
tions of sovereignty. Such inchoate title, based on display of State 
authority, would, in the opinion of the Arbitrator, prevail over an 
inchoate title derived from discovery, especially if this latter title has 
been left for a very long time without completion by occupation: and 
it would equally prevail over any claim which, in equity, might be 
deduced from the notion of contiguity. International law, like law in 
general, has the object of assuring the coexistence of different interests 
which are worthy of legal protection. If, as in the present instance, 
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only one of two conflicting interests is to prevail, because sovereignty 
can be attributed to but one of the Parties, the interest which involves 
the maintenance of a state of things having offered at the critical lime 
to the inhabitants of the disputed territory and to other States a certain 
guarantee for the respect of their rights ought, in doubt, to prevail 
over an interest which—supposing it be recognised in international 
law -has not yet received any concrete form of development. 

Supposing that, at the time of the coming into force of the Treaty 
of Paris, the Island of Palmas or Miangas did not form part of the 
territory of any Stale, Spain would have been able to cede only the 
rights which she might possibly derive from discovery or contiguity. 
On the other hand, the inchoate title of the Netherlands could not have 
been modified by a treaty concluded between third Powers; and such 
a treaty could not have impressed the character of illegality on any 
act undertaken by the Netherlands with a view to completing their 
inchoate title—at least as long as no dispute on the matter had arisen, 
/>.. until 1906. 

Now it appears from the report ... of General Wood . . . that the 
establishment of Netherlands authority, attested also by external signs 
of sovereignty, had already reached such a degree of development, that 
the importance of maintaining this slate of things ought to be con- 
.sidered as prevailing over a claim possibly based cither on discovery 
in very distant times and unsupporied by occupation, or on mere 
geographical po.sition. 

7'his is the conclusion reached on the ground of the relative 
strength of the titles invoked by each Party, and founded exclusively 
on a limited part of the evidence concerning the epoch immediately 
preceding the rise of the dispute. 

This same conclusion must impose itself with still greater force if 
there be taken into consideration ... all the evidence which tends to 
show that there were unchallenged acts of peaceful display of 
Netherlands sovereignty in the period from 1700 to 1906, and which 
. . . may be regarded as sufficiently proving the existence of 
Netherlands sovereignty. 

For these reasons the Arbitrator . . . decides that: The Island of 
Palmas or Miangas forms in its entirety a part of Netherlands territory. 
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Court of King’s Blnch 

Campbell v. Hall 

(1774) 1 Cowp. 204 

The island of Grenada was captured from the French, and according 
to the terms of the capitulation the former law continued until 
amended, and it was agreed that the inhabitants should enjoy their 
properly and privileges in the same manner as other British subjects 
in the Leeward Islands. The island was ceded to the British Crown 
by the Treaty of Paris, 1763.' By a royal proclamation of October 7, 
1763, the governors of the West Indian colonies were authorised to 
summon general assemblies, with similar powers to those enjoyed in 
other colonies. 

Sugar exported from the Leeward Islands was subject to a duly 
of 4i‘V,, and by letters patent of July 20, 1764, this duty was extended 
to Grenada. The plaintiff owned a plantation in Grenada, and sued 
the defendant, the collector of the duty, for the return of sums paid, 
alleging that the money was paid without consideration, the duly 
having been levied without lawful and sufficient authority. 

Judgment was delivered for the plaintiff. 


Per Lord Mansfield: 

. . A country ccmquered by the British arms becomes a dominion 

of the King in the right of his Crown: and. therefore, necessarily 
subject to the Legislature, the Parliament of Great Britain. 

Conquered inhabitants once received under the King's protection, 
become subjects and are to be universally considered in that light, not 
as enemies or aliens. 

The articles of capitulation upon which the country is surrendered, 
and the articles of peace by which it is ceded, arc sacred and inviolable 
according to their true intent and meaning. 

The law and legislative government of every dominion equally 
affects all persons and all property within the limits thereof; and is 
the rule of decision for all questions which arise there. Whoever 
purchases, lives, or sues there, puts himself under the law of the place. 
An Englishman in Ireland, Minorca, the Isle of Man, or the plantations, 
has no privilege distinct from the natives. 

The laws of a conquered country continue in force, until they are 
altered by the conqueror. ... In the present case the capitulation 
expressly provides and agrees that they (the inhabitants) shall con- 
^ 1 Martens, Recucil de Trait (\ s , p. 33. 
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tinue to be governed by their own laws, until His Majesty’s further 
pleasure be known. 

If the King and when J say the King, 1 always mean the King 
without the concurrence of Parliament — has a power to alter the old 
and to introduce new laws in a conquered country, this legislation 
being subordinate, that is, subordinate to his own authority in Parlia¬ 
ment. he cannot make any new change contrary to fundamental 
principles: he cannot exempt an inhabitant from that particular 
dominion; as for instance, from the laws of trade, or from the power 
of Parliament, or give him privileges exclusive! of his other 
subjects. . . . 

But the present change, if it had been made before October 7, 1763, 
would have been made recently after the cession of Grenada by 
treaty, and is in itself most reasonable, equitable, and political; for it 
is putting Grenada, as to duties, on the same footing with all the 
British Leew'ard Islands. If Cirenada had paid more it would have 
been detrimental to her; if less, it must be detrimental to the other 
Leeward Islands: nay, it would have been carrying the capitulation 
into execution, which gave the people of Grenada hopes that, if any 
new tax w^as laid on, their case w'ould be the same with their fellow- 
subjects in the other Leeward Islands. 

The only question, then, ... is whether the King had a power 
to make such change between February 10, 1763, the day the treaty 
of peace was signed, and October 7, 1763? . . . The only question 
is, whether the King had of himself that power? 

It is left by the constitution to the King's authority to grant and 
refuse a capitulation: if he refuses and puts the inhabitants to the 
sw'ord or exterminates them, all the lands belong to him. If he receives 
the inhabitants under his protection and grants them their property, 
he has a power to fix such terms and conditions as he thinks proper. 
He is intrusted with making the treaty of peace: he may yield up 
the conquest, or retain it upon what terms he pleases. These powers 
no man ever disputed, neither has it hitherto been controverted that 
the King might change part or the whole of the law' or political form 
of government of a conquered dominion. . . . 

. . . After full consideration we are of opinion, that before the 
letters patent of July 20, 1764, the King had precluded himself from 
the exercise of a legislative authority over the island of Grenada. 

The first and material instrument is the proclamation of October 7, 
1763. See what it is that the King there says, with what view\ and 
how he engages himself and pledges his word. 

‘ For the better security of the liberty and property of those who 
are or shall become inhabitants of our island of Grenada, ... we 
have commissioned our governor—as soon as the state and circum- 
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stances of the colony will admit—to call an assembly to enact 
laws. . . With what view is this made? It is to invite settlers 
and subjects: and why to invite? That they might think their pro¬ 
perties, etc., more secure if the legislation was vested in an assembly 
than under a governor and council only. 

Next, having established the constitution, the proclamation of 
March 20, 1764, invites them to come as purchasers; in further 
confirmation of all this, on April 9, 1764, three months before July, 
an actual commission is made out to the governor to call an assembly 
as soon as the slate of the island would permit thereof. . . . There 
is no reservation in the proclamation of any legislature to be exercised 
by the King, or by the governor and council under his authority in 
any manner, until the assembly should meet; but rather the contrary: 
for ... it alludes to a government by laws in being, and by Courts 
of Justice, not by a legislative authority, until an assembly should 
be called. . . . No assembly was (in fact) called . . . till the end of 
the year 1765. 

We therefore think, that by the two proclamations and the commis¬ 
sion to (the) governor, the King had issued and irrevocably granted to 
all who were or should become inhabitants, or who had, or should 
acquire property in the island of Grenada, . . . that the subordinate 
legislation over the island should be exercised by an assembly with 
the consent of the governor and council, in like manner as the other 
islands belonging to the King. 

Therefore, though the abolishing the duiics of the French King 
and the substituting this tax in its stead, which ... is paid in all the 
British Leeward Islands, is just and equitable with regard to Grenada 
itself, and the other British Leeward Islands, yet, through the inalten- 
lion of the King's servants in inverting the order in which the instru¬ 
ments should have passed, and been notoriously published, the last 
Act is contradictory to, and a violation of the first, and is, therefore, 
void. . . . 

The consequence is, judgment must be given for the plainlitf. 
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JLiDICIAL COMMITTU: OF TIIF PrIVY CoUNC'lL 

Attorney-General of Southern Nigeria 
V. John Holt & Co., Ltd. 

[1915] A.C. 599 

The predecessors in title of the Company had obtained five plots 
of land on the shore of the island of Lagos by virtue of native grants. 
In 1861, after the cession of the i.sland, these native grants were 
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replaced by Crown grants. These grants described the land as being 
bounded by the sea, but made no reference to the foreshore. A wharf 
and piers were built and various steps were taken to protect the land 
from erosion. Part of the land used near the waterside included a 
.strip of land which had been below high-water mark in 1861, but 
which now, as a result of accretion -as alleged by the respondents 
or artificial reclamation as maintained by the Crown had become 
dry ground. For a period of thirty to fifty years the respondents 
had used this strip of land, together with the lands granted, in con¬ 
nection with their business and enjoyed exclusive possession. 

There was no right of way over the foreshore, and when in 1907 
the Government of Lagos began constructing a public road along 
the waterside and across the reclaimed land, the respondents sought 
to recover compensation for the loss which they would sustain. 

The Lagos High Court on appeal found against the respondents, 
whose appeal to the Privy Council was successful. 


Judgment 

Per Lord Shaw of Dunfermline: 

. . . While upon the one hand there seems little doubt that for 
about half a century continuous use and possession were had (of the 
foreshore) . , , and that, as trade developed, additional buildings and 
erections were put upon the ground, yet upon the other hand, it is 
admitted that this use and possession cannot be established for a 
period of sixty years, . . . 

... By (reason of tlie road being constructed by the Government) 
the live plots belonging to the respondents have been cut off from 
the waters of the lagoon, and from their wharves and piers, . . . and 
the use and possession of the respondents' lands have been in an 
important degree subverted. . . . 

. . . Their Lordships do not refer to the treaty (of cession, 1861,V) 
further than to say that in their opinion property was not excluded 
from the grant; and they think also that this is subject to the condition 
that all rights of properly existing in the inhabitants under grant or 
otherwise from King Docemo and his predecessors were to be 
respected. . . . 

Their Lordships . . . (arc of) opinion . . . that the properties 
were each and all treated in description as being bounded in fact by 
the sea. The expression may be in one case the river Lagos, in 
another the lagoon, and so on, but a sea frontage was that which was 
meant, and . . . was sufficiently expressed. They were riparian 
properties. 

In the next place . . . there was no express grant of foreshore made 
■ 52 B.F.S.P. 1861-2, p. 181. 
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in any one of these titles, nor can any grant of foreshore be implied, 
looking to the language of description which is employed. Their 
Lordships are not moved by the fact that in some cases measure¬ 
ments are given: these would have to yield to the description. But 
the description itself is a water lagoon or sea boundary, and, as 
stated, this, in the opinion of the Board, does not embrace foreshore 
within the scope of the grant. 

... A swift current sweeps along the shore. The clfect in the 
past has been to erode the coast, and it has been the practice in lime 
past memory to erect upon the shore stakes . . . to prevent the 
serious inroads and damages of this tidal erosion. The practice 
was not only known to the British Government, but so early as 1864 
it was recognised, and indeed enforced, by an ordinance. . . . 'There 
can be little doubt that the erosive action of the sea was such along 
the coast of Lagos that a protection against it was considered not 
only to be for private but for public advantage. 

. . . Their Lordships are of opinion that when dc facto the boun¬ 
dary was the sea .... there is nothing in the law or the nature of 
the case to prevent the application of the ordinary doctrine of 
accretion or dereliction to such a condition of tilings. On the one 
hand, if erosion had continued, their Lordships do not doubt that it 
would have been no defence against the claim of the Crown that the 
foreshore upon the line of inroad had dc facto been transferred to 
the Crown as owmers of the sea and its bed within territorial limits, and 
of foreshore, even though the line of the eroded foreshore had made 
considerable invasion into the measured plots of lands, as these were 
described in the titles. Upon the other hand, if accretions had been 
formed in the course of nature by the silting up of sand, gravel, and 
the like, and these accretions had been of the gradual character to 
be afterwards referred to, they would have been added to the land, 
notwithstanding the measurement in square yards or feet which tlie 
title contained. 

The reason for this is not far to seek, and it is substantially to 
be found in that general convenience and security which lie at the root 
of the entire doctrine of accretion. To suppose that lands which, 
although of specific measurement in the title deeds, were de facto 
fronted and bounded by the sea were to be in the situation that their 
frontage to the sea was to disappear by the action of nature to the 
effect of setting up a strip of land . . . between the receded foreshore 
and the actual measured boundary of the adjoining lands, which strip 
w'as to be the property of the Crown, and was to have the effect of 
converting land so held into inland property, would be followed by 
grotesque and well-nigh impossible results, and violate the doctrine 
which is founded upon the general security of landholders and upon 
the general advantage. 

... It need no longer be matter of doubt that the operation of 
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the rule of adding to the ownership of riparian lands the property of 
the soil ad medium filum is not interfered with on account of a 
specific or scheduled measurement of the land, a delineation or colour¬ 
ing on a plan, which measurement, delineation, or colouring does not 
in fact include any part of the bed of the river or the street." Similarly, 
. . . properties scheduled or specifically measured but in fact abutting 
on the seashore are not excluded from the operation of the rule which 
adds to riparian lands the increment which is caused by natural and 
gradual accretion from the sea. In the present case, accordingly, the 
conveyances of the properties which are in question in this appeal 
were in the opinion of the Board habile to cover the land formed by 
slow, gradual, and natural accretion. 

. . . I'heir Lordships . . . do not doubt (the) general applica¬ 
bility (of the law of accretion) to lands like those of the respondents’ 
abutting on the foreshore. Nor do they, however, doubt the one 
condition of the operation of the rule. That is that the accretion 
should be slow and gradual—so skw and gradual as to be in a 
practical sense imperceptible in its course and progress as it occurs. 

. . . The true reason for the principle of law in regard to fore¬ 
shores is the same reason as the principle in regard to river banks, 
i.e., that it is founded upon security and general convenience. . . . 

As to the nature of the accretion, it must be, as already mentioned, 
so gradual as in a practical sense to be imperceptible in its 
progress. . , . 

. . . Artificial reclamation and natural silting up are extremely 
different in their legal results; the latter, if gradual and imperceptible 
in the sense already described, becomes an addition to the property 
of the adjoining land; the former has not this result, and the property 
of the original foreshore thus suddenly altered by reclamatory work 
upon it remains as before, i.e., in cases like the present, with the 
Crown. 

... (In view of the findings on the evidence in the Courts below) 
their Lordships arc (of opinion) . . . that the case must be dealt 
with as substantially one of an addition to adjoining lands being 
caused artificially by the execution of reclamatory work. 

The natural situation of the land w'as that, consequent upon the 
erosion mentioned, a relatively steep and inconvenient shore had been 
created. The reclamation mentioned undertaken by the respondents 
and their predecessors was not of the simple character of the erection 
of stakes, as alluded to, but was the building of a solid w'all; and the 
evidence appears to point to the foundations of that wall having been 
sunk to the extent of at least a few feet in the soil between ordinary 

* C//V (yf London Land Tax Commissioners v. Central London Railway [1913] 
A.C. 364. 
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high and low water mark, /.e., in the foreshore itself. Nothing more 
natural could have been expected, and probably nothing more in the 
interest of all parties, including the Crown. The fact, however, being 
accepted as stated, the legal consequence follows, namely, that the 
doctrine of natural accretion cannot be held to apply. 

. . . Upon the new wall frontage itself wharfage accommodation 
was constructed; and the whole, namely, piers, wharf, disputed land 
and property within the old boundaries, have been possessed together 
and used, roughly speaking, in this way for a period of betw^een thirty 
and fifty years. 

. . . It is . . . maintained (by the Crown) that in any view' the use 
to which the land was put by the respondents and their predecessors 
in title could not be the foundation of any easement, as it was not a 
right assumed to be taken or asserted over the land of another; the 
possession founded upon w'as possession of the land as owner thereof. 

... In their Lordships’ opinion (this) contention of the Crowm 
is correct. It .seems to be undoubtedly true that what was done by the 
respondents w'as done by them as in their opinion upon their own 
lands. There was much in the nature of affairs and the legal situation 
to induce this opinion, and it is not to be wondered at that not only 
they, but all parties on the island, appear to have considered these 
operations, which were clearly beneficial to the general interest, in 
no way to be of the nature of wilful appropriation or of trespass, but 
merely of making good and proper use of their rights as owners of 
property abutting upon the sea. An easement, how'cvcr, is con¬ 
stituted over a servient tenement in favour of a dominant tenement. 
In substance the owner of the dominant tenement throughout admits 
that the property is in another, and that the right being built up or 
asserted is the right over the property of that other. In the present 
ca.se this was not so. . . . 

The respondents are not in a position to plead the benefit of pre¬ 
scription, as, although their buildings and erections have been used 
and occupied for a time unquestionably long, it has . . . not reached 
the requisite period of sixty years. 

. . . The facts of the present case cannot be subsumed under the 
category of lost grant. Although their Lordships are accordingly 
impressed with the long-continued possession, they are unable to 
discover in the law of England any acknowledged ground for holding 
that the property of the solum of the artificially reclaimed land has 
thereby become vested in the respondents. . . . 

... To all intents and purposes the reclaimed ground was used 
along with and as part and portion of the respondents’ properties 
as a whole; and the piers, wharves, and whole land have been, for 
the protracted period alluded to, used for the purposes of the shipping 
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and mercantile businesses. Their Lordships are further of opinion 
that the circumstances in which the reclamation itself was made 
negative all ideas of intentional trespass or of surreptitious acquisition 
of land. . . . The respondents’ . . . acts of reclamation were good 
for all concerned, and were a public benefit. Their Lordships find 
themselves in agreement with Osborne C.J. (the judge of first instance), 

. . . that ‘ it is quite impossible to believe that all the reclamation 
and subsequent building can have gone on without the knowledge 
and against the wish of the Government. ... As the Government 
must have been aware of the reclamation and subsequent building, 
it is more probable that those acts were done with permission from 
the Governor for the time being than that they were acts of trespass 
done in defiance of the Government ’. 

It remains accordingly for the Board to consider . . . whether 
it is now the right of tlie Crown to subvert this long-continued occu¬ 
pation and to obtain an injunction which would extrude the respon¬ 
dents from the reclaimed land. . . . 

Their Lordships are of opinion that this result is not in accordance 
with law. . . . 

... As to what may be called foreshore rights, as such, the point 
of the case seems to be what is the effect of a frontage owner reclaim¬ 
ing part of a foreshore which is vested in another. It appears . . . 
that the frontage owner has foreshore rights annexed to his land 
beyond such rights as he possesses as one of the public.** And the 
real question, therefore, is whether the reclamation made (in the 
present case) operates as an abandonment of these rights over the 
land reclaimed. The abandonment of rights annexed to land is a 
question of intention, and it is absurd to suppose that the frontagers 
in the present case intended to convert their holdings into . . . 
‘ hinterland ’. Further, it appears . . . that the reclamation of fore¬ 
shore by the Crown or a third party would have no effect on the 
riparian rights of the frontagers, so that the frontagers’ rights may 
exist even after the land has ceased to be subject to the flow and 
reflow of the tide.** 

. . . Their Lordships desire to make it clear that it follows from 
their decision that the foreshore rights originally attaching to the 
respondents’ lands before reclamation have accordingly not been 
destroyed thereby. . . . 

. . . The judgment of the Full Court should be set aside and the 
judgment of the Chief Justice in the Court of first instance . . . 
restored. . . . 

(The judgment of the Chief Justice was to the effect that the 

^ Lyon V. Fishmongers' Company (1876) 1 App. Cas. 662. 

* Marshall v. Ullswatcr Steam Navigation Co. (1871) L.R. 7 Q.B. 166. 
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‘ Crown was entitled to the foreshore subject to the rights of the 
respondents as riparian owners and subject, as to the reclaimed land, 
to a perpetual right to place and store such things thereon and gener¬ 
ally to use it in such Jiianner as they might deem expedient for the 
purpose of carrying on business as merchants ’.) 
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Chancery Division 

Rothschild r. Administrator of Austrian Property 

[1923] 2 Ch. 542 

The plainlifT was born in Vienna and was a national of the former 
Austro-Hungarian Empire. On July 9, 1920, he was granted Czecho¬ 
slovak citizenship. This grant was made before the Peace Treaty 
with Austria ’ came into elTect, but he alleged that he had ceased to 
be an Austrian national and that his property in Great Britain was 
not subject to the charge created by Article 249 (b) of section IV “ and 
paragraph 4 of the annex to section IV *’ of the Treaty as brought 
into elTect by the Treaty of Peace (Austria) Order, 1904.' Both the 
Treaty and the Order came into force on July 20, 1920. 

'Die Court dismissed the action. 


Judgment 

Per Eve J.: 

. . , (Evidence having been given as to the law of Austria and 
Czecho.slovakia as to nationality) the plaintiff's advisers recognised 
that this evidence . . . established that the acquisition of a foreign 
nationality does not according to Austrian law operate to determine 
the Austrian nationality unless accompanied by removal from Austria 
(, and in this case the plaintiff continued to reside in Vienna). . . . 
By arrangement between the parties the case thereafter proceeded 

^ Treaty of .Saint Germain, 1919 (112 B.F.S.P. 1919, p. 317). 

. The Allied and Associated Powers reserve the right to retain and 
liquidate all properly, rights and interests which belong at the date of the 
coming into force of the present Treaty to nationals of the former Austrian 
Empire . . . and are within the territories ... of those Powers.’ 

^ ‘ All property, rights and interests of nationals of the former Austrian Empire 
within the territory of any Allied or Associated Power and the net proceeds 
of their sale, . . . may be charged by that Allied or Associated Power in 
the first place with payment of amounts due in respect of claims by the 
nationals of that Allied or Associated Power ... in territory of the former 
Austrian Empire, or debts owing to them by Austrian nationals. . . .’ 
*S.R. & O. 1920, No. 1613: s. 1, sub-s. ix, ‘All property, rights and interests 
within His Majesty’s Dominions or Protectorates belonging to nationals 
of the former Austrian Empire at the date when the Treaty came into force 
. . . and the net proceeds of their sale, . . . are hereby charged.’ 
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on the footing that the plaintiff at some stage, if it should turn out 
to be material, could prove that he did in fact acquire Czechoslovakian 
nationality early in July, 1920. although he did not thereby lose his 
Austrian nationality. 

Upon this footing the plaintiff, admitting that he could not claim 
to be included in any class of persons specifically mentioned in the 
concluding paragraph of Article 249 (b), based his whole case on 
Article 230 ■' of the Treaty. 

There, says the plaintiff, is an Article which exactly fits my case. 

1 have, on the hypothesis upon which the case is now proceeding, in 
fact acquired a new nationality under the laws of an Associated Power, 
and in consequence Austria is bound to regard me as having in all 
respects abandoned my Austrian nationality. 

This submission involves the assertion of the existence of a class 
of individuals exempted from the operation of Article 249 (b), whose 
existence is not dealt with or even mentioned in the section of the 
Treaty containing the clauses relating to nationality, or in the cate¬ 
gory of exempted persons contained in Article 249 (b) itself. These 
omissions, coupled with the fact that Article 230 is to be found in the 
part of the Treaty headed ‘ Economic Clauses ’ and in a fasciculus of 
Articles regulating Austria’s attitude towards nationals of Allied and 
Associated Powers in commercial relations, give rise to a serious 
doubt whether the Article can -or was ever intended to—have the 
result contended for, and call for a careful examination of the relevant 
provisions of the Treaty. 

The first are to be found in section VI of Part Ml under the heading 
‘ Clauses Relating to Nationality'. By these clauses transfer of 
nationality is provided for in (certain) cases, and no others. . . . 

... In substance transfer of nationality involving loss of Austrian 
nationality was restricted to persons possessing rights of citizenship in 
transferred territories. A conditional option to avert this automatic 
transfer and loss was provided, and certain exceptional cases relating 
to territory transferred to Italy were dealt with, but did the framers 
of the Treaty intend to provide that any one acquiring—however 
recently before the I’reaty came into operation -the nationality of a 
State exercising sovereignty over transferred territory should without 
the possession of any rights of citizenship in such territory obtain 
the new nationality to the exclusion of his Austrian nationality? 
They not only have not said so, but by what they have said they 
appear to me to have negatived any such intention. 

® ‘ Aujitria undertakes to recognise any new nationality which has been or 
may he acquired by her nationals under the laws of the Allied and Associated 
Powers, and in accordance with the decisions of the competent authorities of 
these Powers pursuant to naturalisation laws or under treaty stipulations, and 
to regard such persons as having, in consequence of the acquisition of such 
new nationality, in all respects severed their allegiance to their country of 
origin.’ 
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The other relevant provisions are contained in the clause of excep¬ 
tion with which paragraph (b) of Article 249 concludes. In that clause 
is to be found an enumeration of persons who are not to be con¬ 
sidered as nationals of the former Austrian Empire within the meaning 
of the paragraph. They are strictly limited to the same persons as 
arc capable under the clauses relating to nationality of obtaining a 
new nationality to the exclusion of Austrian nationality, and again it 
is dillicult to believe that the framers of that clause could ever have 
contemplated the existence of a class of persons who had acquired 
—not in virtue of any previous right of citizenship -a new nationality 
and, resting themselves on Article 230, could successfully claim that 
they had thereby ceased to be nationals of the former Austrian Empire 
within the meaning of the paragraph. . . . 

Article 230 is one of a series of Articles incorporated in a part 
of the Treaty never intended to have any operative clfecl on questions 
of nationality or of the rights of the Allied Powers over enemy pro¬ 
perty under their control, but framed solely to regulate commercial 
relations between Austrian nationals and the nationals of the Allied 
and Associated Powers, and to secure that the latter should receive 
equality of treatment with, and should not be subjected to any greater 
taxation or to any more burdensome or disadvantageous prohibitions, 
regulations or restrictions than the former. It is not one of the section.s 
scheduled to the rreaiy of Peace Order, but it undoubtedly binds 
Austria, and is now’ part of the law of Austria, having become so 
tenvards the end of July, 1920; it compels Austria to treat persons 
in the position of the plaintill in the same manner as she is bound to 
treat nationals of the Allied and Associated Powers, and ... the 
concluding words of the Article, whereby she undertakes to regard 
such persons as having in all respects severed their allegiance to 
their country of origin, were inserted to obviate the difficulty presented 
by the fact that under Austrian law' a new' nationality would not 
determine Austrian nationality without a change of residence. The 
result is that in my opinion the plaintiff fails in his attempt to establish 
exemption under Article 230. . . . 

There is, however, a further point of more general interest. . . . 
It raises the question what is the proper meaning to be attached to 
the expression ‘ nationals of the former Austrian Empire ’ in the 
Treaty and Order? There is no general definition of the expression. 
Article 263 of the Treaty uses it to designate a class of persons to be 
distinguished from another class designated ‘ Austrian Nationals \ 
and by section 2 of the Order it is enacted that for the purposes of 
the provisions of section 1 —including, of course, sub-section ix thereof 
whereby the charge is imposed . . . —the expression is not to include 
certain persons therein more particularly specified. The persons so 
specified are all persons who under the Articles of the Treaty relating 
to nationality either ipso facto on the coming into force of the Treaty 
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acquired or under the express provisions therein contained were 
capable of acquiring a new nationality to the exclusion of Austrian 
nationality. It is not suggested that the specified exceptions include 
the plaintiff, and on behalf of the defendant it is contended that even 
on the assumption that the plaintiff did in fact acquire Czechoslovakian 
nationality early in July he is none the less a national of the former 
Austrian Empire for the purpose of the charge created by the Treaty 
and the Order. This contention is based on the submission that 
' nationals of the former Austrian Empire ’ are persons who were 
nationals of the Austrian Empire when there was such an Empire - 
that is to say, down to October 28, 1918, when the Empire ceased 
to exist by the deposition of the Emperor, and the disruption of the 
territory theretofore constituting his Empire, and that would not only 
appear to be the most obvious grammatical meaning of the expression, 
but it is the one w'ith which the words are undoubtedly used in many 
parts of the Treaty. . . . 

It is, how'ever, argued on behalf of the plaintiff that in other parts 
the phrase is iaulologous with the words ‘ Austrian nationals and 
means persons who on the coming into force of the Treaty w'ere 
nationals of the then existing Republic formerly the Austrian Empire, 
in other words, that the expression is restricted to nationals of the 
former Austrian Empire who on July 16, 1920, continued to be 
nationals of the Austrian Republic. I think it is the fact that there are 
clauses in the Treaty where the expression may be read as capable 
of bearing either construction, but 1 cannot find one where 
the plaintiff's construction is inevitable. Reliance is placed in 
support of the argument on the fact that in Article 249 (b). the really 
relevant one in tliis particular case, according to the French text the 
expression ‘ nationals of the former Austrian Empire ’ and ‘ Austrian 
nationals which admittedly only extends to nationals of the Austrian 
Republic, are synonvnious. In paragraph 1 of the article the words 
defining the class of persons whose properly is to be retained are 
' rcssortissants de lancien Empire d'Autrichc \ and in paragraph 3 
excepting certain persons who would but for such exception be 
included in the class the words are *rcssortissants Autrichicns\ In 
the English text the expression is ‘ nationals of the former Austrian 
Empire ’ in both paragraphs. By Article 387 it is provided that in 
case of divergence the French text is to prevail, but this article is 
not scheduled to the Treaty Order, and in these circumstances 1 must 
construe the article as 1 find it in the English text, and without regard 
to the change of expression in the two paragraphs which is to be 
found in the French version. 

Another argument advanced on behalf of the plaintiff was that the 
construction contended for by the defendant involves the imposition 
of some arbitrary date for fixing the class. This is no doubt in a 
sense true, inasmuch as an unlimited retrospective construction would 
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include many present nationals of Allied and Associated Powers, a 
result which obviously would be absurd. Some limitation must there¬ 
fore be imposed on the retrospective effect of the words, and working 
backwards from the date when the Treaty became effective the most 
natural date would certainly appear to be one w'hich restricts their 
operation to those who at the moment of the break-up of the Empire 
were nationals of that Empire. These constitute the class in para¬ 
graph 1 of Article 249 (b), but from that class are exempted those 
who can bring themselves within paragraph 3 and no others. I think 
this construction does no violence to any other article of the Treaty 
and is the right one. 

Accordingly, even if the plaintiff did in July, 1920, acquire Czecho¬ 
slovakian nationality he still remains a member of tlie class defined 
in paragraph 1 of Article 249 (bk and not being able to bring himself 
within the express exceptions under paragraph 3 he cannot in my 
opinion escape the operation of the charge from w'hich by this action 
he claims to be exempted. 

I think his action fails on both grounds, and must be 
dismissed, . . . 
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JuDic lAL CoMMHTin; ov Tin* Privy Counc il 

Assicurazioni Generali v. Selim Cotran 

[1932] A.C:. 268 

Tile appellant insurance company carried on business at Trieste, and 
in 1909 issued to the respondent and his wife, both Ottoman subjects 
domiciled in Palestine, a policy undertaking to pay on the death of 
either 10,000 gold francs to the survivor. Under the Treaty of 
St, Germain, 1920,' Trieste had been transferred from Austria to 
Italy. By paragraph 2 of the Annex to section II of the Treaty of 
l.ausanne, 1923“ to which Italy was a party, it was provided that life 
insurance policies entered into before October 29, 1914, between 
companies possessing allied nationality at the date of the treaty and 
Turkish nationals should,if the amount w'as expressed in gold francs, be 
settled by paying French francs for the period before November 18, 
1915, and Turkish paper pounds for the period after that date. By 
ordinance ^ the Treaty of Lausanne operated as part of the law of 
Palestine. 

'112 B.F.S.P. 1919, p. 317. 

“28 L.N.T.S., 1924, p. 11. 

Palestine Ordinance No. 28 of 1925. 
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The wife died in 1925, and the company sought to meet the 
policy by a cheque for 10,000 francs drawn on Paris. The respondent 
sought in the Palestine courts payment in Egyptian money of 10,000 
gold francs. The Supreme Court of Appeal of Jerusalem found 
against the company which now appealed. The Privy Council allowed 
the appeal. 


Judgment 

Per Lord Russell of Killowen: 

, . . Before the Board . . . the grounds in support of the appeal 
were reduced to the single question whether the treaty operated to 
relieve the insurance company from the obligation to pay gold francs 
as provided by the policy. 

In order to ascertain whether the appellate Court was right in 
its view that the treaty had no application because the insurance 
company was an Austrian company at the date of the policy and 
throughout the war, it is necessary to consider the relevant provisions 
of the treaty. 

The treaty of peace with Turkey was signed at Lausanne on 
July 24, 1923, by the Allied Powers, including Italy. It came into 
force on August 6, 1924. At that date Trieste—where the head ofiice 
and control of the insurance company were situate - had become 
Italian territory by virtue of the Treaty of St. Germain, which became 
operative on July 10, 1920. 

The relevant provisions of the Treaty of Lausanne (are to be found) 
in paragraph 2 of the Annex to section 11. . . . 

The material provision is that contained in the first sentence of 
paragraph 2. (This begins ‘ It is agreed that life assurance policies 
contracted in currencies other than the Turkish pound . . . between 
companies possessing at this date the nationality of an Allied Power, 
and Turkish nationals, . . and) the words ‘at this date’ represent 
the French word actucllcment and refer to the dale on which the 
treaty was signed. 

From a perusal of this sentence it seems clear to their Lordships 
that this provision . . . applies to all life assurance policies wJiich 
satisfy in other respects the detailed description, provided that the 
issuing company possessed the nationality of an Allied Power at 
the date of the signing of the Treaty—namely, July 24, 1923. What¬ 
ever its previous nationality might have been, as to which no inquiry 
need be made, the insurance company in this case undoubtedly 
possessed Italian nationality on that dale. 

Their Lordships are accordingly of opinion that the policy here 
in question became subject to and, on maturity, was governed by 
the Treaty of Lausanne. 
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That being so, it remains to consider what the first sentence of 
paragraph 2 provides in relation to this policy. The payment of the 
10,000 francs is one of the rights of the assured which must be 
determined under this clause; and ... it is, their Lordships think, 
manifest that the right to be paid francs gold has been taken away 
from the respondent. . . . 

Their Lordships are of opinion that the judgment of the appellate 
Court was erroneous and should be discharged, with the result that 
the judgment (in favour of the company) will be restored. . . . 
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1 Hyde, 439-450, 489-510. Schwarzcnberger: Manual, 51. 

1 Oppenheim, 483-487, 1 Schwarzcnberger, 144-148. 
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Phrmani nt CouRr of Intlrnationai. Ji-stici: 

Mosul Case—Interpretation ol Article 3 of the 
Treaty of Lausanne 

(1925) Scries B, No. 12 (see below. No. 201) 
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IJNiTrn Stati s Suprfmf Court 
Kansas v'. Missouri 
(1943) 322 U.S. 213 

When Kansas was admitted to the Union in 1861, the western boun¬ 
dary of Missouri followed the Missouri River along the middle line 
of its main navigable channel. This line became the common boun¬ 
dary of the two States. At various limes since that date the middle 
line of the navigable channel had shifted, causing controversies between 
the two States as to the position of the true boundary. In 1940, 
w'hen the complaint was first filed, the parties were in dispute con¬ 
cerning a number of places, but during the pendency of the suit all 
differences, save that concerning the boundary in the Forbes Bend 
region, had been settled. 

After the suit w as filed a master was appointed, who gave judgment 
for Missouri. Kansas, how^ever, contended that the master’s findings 
were contrary to the law' and the evidence. 

The Supreme Court upheld the award of the master. 

Jud^menl 

Per Rutledge, Justice; 

. . . The land in dispute con.sists of about 2,000 acres. This now 
lies on the Missouri side of the river toward the lower end of Forbes 

385 
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Bend. Kansas claims that this land was at one time accreted to the 
Kansas bank, which an avulsive change in the course of the main 
channel has put back on the Missouri side; or, in the alternative, that 
the tract formed as an island on the Kansas side of the main channel 
and, as a result of a sudden shift in that channel to the other side of 
the island and the drying up of the old course,it has become physically 
attached to Missouri. In either event, Kansas urges, it follows that 
the boundary remains at the centre of the river’s former main channel. 
Missouri denies that the land accreted to Kansas, that there was avul¬ 
sion, or that the island ever lay on the Kansas side of the main channel. 

The States are not in dispute about the applicable law. They 
agree that when changes take place by the slow and gradual process 
of accretion the boundary moves with the shifting in the main channel's 
course. Likewise, they agree that a sudden or avulsive change in that 
course does not move the boundary, but leaves it where the channel 
formerly had run. 

However, the parties are sharply at odds over the facts and the 
conclusions to be drawn from the evidence. . . . 

The Missouri River is a vagrant, turbulent stream. ... It is 
constantly changing its course within the region between its bluffs, 
shifting from side to side as natural forces work upon its flow. . . . 

However, . . . the channel's present location results from more 
complex changes than merely a movement of the river north and cast. 
. . . According to the greatly preponderant though not undisputed 
evidence there w^as a division of channels in Forbes Bend from about 
1914 or 1917 to 1927 or 1928. During this time the more westerly or 
Kansas channel lay slightly west of where the present channel runs. 
The Missouri or easterly channel lay on the other side of the area 
in dispute, w'hich then formed part of a bar or island. . . . 

... It is clear that in 1900 the land which then lay w'here the 
disputed tract now lies w'as Mi.ssouri land. This is undisputed. Like¬ 
wise, the tract now' is attached to Missouri on the easterly bank of 
the river. This is because the Missouri channel dried up during some 
five to eight years beginning around 1927 or earlier. But, before that 
process began, for many years the land in question lay between the 
two channels. And it is from conflicting views concerning whether, 
how and when these major changes took place the parties derive their 
respective claims to sovereignty over this soil. 

Kansas first claims that the land became hers by accretion. . . . 
Relying upon accretion from 1900 to 1917 or 1927 for acquisition of the 
disputed area, Kansas relies upon avulsion in 1917 or 1927 to prevent 
losing the area again to Missouri. Her alternative theory of island 
formation is relied on in case that of accretion and avulsion fails 
on the proof. . . . 

Missouri meets all of Kansas’ claims with denials on the facts. . , . 
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ll may be noted that crucial to Kansas’ case, whether on her theory 
of accretion and avulsion.or on that of island formation, is the need 
for showing that the main channel followed the course of the Missouri 
channel. . . . 

It is clearly established that some time around 1900 ... the river 
began a northerly and eastward movement, cutting away the Missouri 
bank and filling in on the Kansas bank. . . . 

The clear weight of the evidence is that there was only a single 
channel of the river until about 1912 or 1914. . . . The evidence 
also clearly establishes that there was a divided flow from 1917 or 
earlier to 1927. . . . The evidence, however, is conflicting concerning 
when the division first took place and whether, while it remained, the 
Kansas channel or the Missouri channel was the main one. . . . 

... In our opinion (the evidence) fully supports the masters 
ultimate findings and conclusions. It w^as his view, first, that there 
was no avulsive change, whether in 1917, 1927, or at any lime. He 
found there was some evidence of an ice jam in 1917, and more to 
substantiate such a claim for 1927. But he also found . . . that 
neither of these jams was suflicient to cause a sudden change in the 
river’s course. 

. . . The proof ... to sustain avulsion in 1917 is not sufficient, 
and this phase of the case may be put aside. 

We agree with the master . . . that the evidence as a w’hole is 
clearly preponderating that (the piling up of ice in 1927) did not 
cause an avulsive change. . . . 

Both by virtue of her position as complainant and on the facts, 
Kansas has the burden of proof in this case. . . . The disputed 
location was in Missouri in 1900. It lies on the Missouri side now. 
and has done so . . . since at least 1927 or 1928. These facts put 
upon Kansas the burden of showing that in the meantime the land 
lay on the Kansas side of the main channel by virtue of natural 
changes which were effective to change the jurisdiction. Kansas has 
shown beyond doubt that one branch of the river eroded to a point 
or points north and east of this land, probably as early as 1920, 
possibly earlier. But beyond this fact, whether on her theory of 
accretion and avulsion or on that of island formation, the weight of 
the evidence is against her view of what occurred. 

... To show accretion and avulsion (Kansas) w^as required to 
prove that the river’s main channel moved gradually from the Kansas 
bluffs in 1900 to the furthest erosion point in Missouri in 1927, and 
then suddenly shifted back to a new channel cut through the middle 
of the accreted soil, leaving the old one from that time on a minor 
or dry one. To show sovereignty by island formation it was necessary 
to prove that the island formed on the Kansas side of the main 
channel, in which event a subsequent shift in the main flow to the 
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other side of the island would not affect her jurisdiction. ... By 
proving the formation of the island, Kansas in effect disproves that 
the disputed area became accreted soil attached firmly to the Kansas 
bank. Her own evidence in this respect, added to that given by 
Missouri, far outweighs the evidence she presented to show accretion 
beyond where the present channel lies and creates an overwhelming 
preponderance that the flow was divided from 1^>12 or at any rate 
1917 to 1927 or 1928; that the island formed in this period; and thus 
that the soil in question was not at any time attaclicd firmly to the 
Kansas bank by accretion. If it was formed as island soil it was not 
accreted soil. 

Kansas’ evidence concerning the division of flow and formation 
of the island, together with that concerning the drying up of the 
Missouri channel, also proves not that the river suddenly cut a new 
channel through accreted soil in 1^27, but that it merely shifted the 
volume of flow from one channel to another pre-existing i)ne. In 
other words, it goes to disprove both accretion and avulsion. . . . 

Kansas’ stronger case upon the proof is on the theory of island 
formation. On tliis ... it was necessary for her to show that the 
Missouri channel was the river’s main channel, and thus the island, 
which is now part of the disputed land, was formed on her side of the 
river’s thread.' . . . (Kansas) presented substantial evidence to show 
that while the river was divided or during some part of that period, 
more especially from 1921 or 1922 to 1927, the Missouri channel was 
the main one, both in volume of water carried and ... in availability 
for navigation. There is, liowever, at least an equal weight of evidence 
. . . that the Kansas channel remained the main navigable channel 
throughout the period of division. 

... It cannot be said, when account is taken of all the evidence, 

. . . that a preponderance sustains Kansas’ view that the main 
channel ever changed to the Missouri side. Kansas’ burden required 
preponderant proof. She has not made it. 

. . . (The master’s) conclusions in all respects were in fawur of 
Missouri. . . . His judgment accc^rds with the conclusions we make 
from our own independent examination of the record. It is not 
necessary for us to decide more than that Kansas has failed to show 
that the main channel of the river shifted at any time in question 
from a course such as the river now follows, or one slightly closer 
to the Kansas bluffs, to one following the course of the Missouri 
channel when the flow was divided. 

It follows that the land in dispute must be awarded to Missouri and 
the boundary will be fixed as the master has recommended in his 
report. . . . 


^ The middle line of its main navigable channel. 
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Pi RMANFNT CoURT OF ARBITRATION 

The North Atlantic Coast Fisheries 

(1910) No. VII 


The treaty of peace between the United Stales and Great Britain. 
1783,‘ continued to the citizens of the United States the privileges in the 
tisheries of Labrador, Newfoundland and other parts of the North 
Atlantic Coast which they had enjoyed previously in common with 
British subjects. Great Britain considered this Treaty as abrogated 
by the war of 1812, while the United States regarded it merely £s 
suspended. A new treaty concerning the American fishing rights was 
signed in 1818.‘ Difficulties arose as to the scope of Article 1 ^ of 

^ 1 Mallov, Treaties, p. 586. 

- fhid., p. 631. 

■' ' Whereas differences have arisen icspeding the liberty claimed by the United 
States for the inhabitants thereof, to take, dry. and cure fish on certain 
coasts, bays, harbours, and creeks of His Britannic Majesty's dominions in 
America, i! is agreed between the high contracting Parlies that the inhabitants 
of the said United States shall have for ever*, in common with the subjects 
of His Britannic Majesty, the liberty to take fish of every kind on that part 
of the southern coast of Newfoundland which extends from Cape Ray 
to the Rameau Islands, on the western and northern coast of Newfoundland, 
from the said Cape Ray to the Quirpon Islands on the shores of the 
Magdalen Islands, and alsi> on the coasts, bays, hai-hours, and creeks from 
Mount .loly on the soulheiri coast of Labrador, to and through the Straits 
of Hcllcisle, and thence northwardly indcHnitcly along the coast, without 
prejudice, how'cvcr, to any of the exclusive rights of the Hudson Bay Com¬ 
pany: And that the American fishermen shall also have liberty for ever to 
dry and cure fish in any of the unsettled bays, harbours, and creeks of the 
southern part of the coast of Newfoundland here above described, and of 
the coast of l.abrador; hut so soon as the same, or any portion thereof, shall 
be settled, it shall not be lawful for the said fishermen to dry or cure fish 
at such portion so settled, without previous agreement for such purpose with 
the inhabitants, proprietors, or possessors of the gi'oiind. And the United 
States hereby renounce for ever any liberty heretofore enjoyed or claimed 
by the inhabitants thereof, to take, dry, or cure fish on, or within three 
marine miles of any of the coasts, bays, creeks, or harbours of His Britannic 
Majesty’s dominions in America not included within the above-mentioned 
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390 Maritime Frontiers and the High Seas [Chap. J 8 

this Treaty, commencing with the seizure of American fishing vessels 
in 1905. 

Between 1906 and 19J0 the situation between the two countries was 
regulated in accordance with a modus vivendi of 1906, and in 1909 
a compromis was signed submitting the dispute to the Permanent 
Court of Arbitration. Seven questions were submitted to the tribunal, 
which was also requested to indicate a procedure for settling disputes 
relating to the fisheries in the future. The tribunal’s award was 
delivered in 1910. 


Award 

Per the Tribunal: 

. . . Question 1 

. . . Question 1 . . . resolves itself into two main contentions: 

1st. Whether the right of regulating reasonably the liberties con¬ 
ferred by the treaty of 1818 resides in Great Britain: 

2nd. And, if such right does so exist, whether such reasonable 
exercise of tlie right is permitted to Great Britain without the concord 
and concurrence of the United Stales. 

The treaty of 1818 contains no explicit disposition in regard to the 
right of regulation, reasonable or otherwise: it neither reserves the 
right in express terms, nor refers to it in any way. It is therefore 
incumbent on this tribunal to answer the two questions above indi¬ 
cated by interpreting the general terms of Article 1 of the treaty, and 
more especially the words ‘ the inhabitants of the United States shall 
have, for ever, in common with the subjects of His Britannic Majesty, 
the liberty to take fish of every kind.' This interpretation must be 
conformable to the general import of the instrument, the general 
intention of the parties to it, the subject matter of the contract, the 
expressions actually used and the evidence submitted. 

Now, in regard to the preliminary question as to whether the 
right of reasonable regulation resides in Great Britain: 

Considering that the right to regulate the liberties conferred by 
the treaty of 1818 is an attribute of sovereignty, and as such must 
be held to reside in the territorial sovereign, unless the contrary be 
provided; and considering that one of the essential elements of sove¬ 
reignty is that it is to be exercised within territorial limits, and that, 
failing proof to the contrary, the territory is coterminous with the 
sovereignly, it follows that the burden of the assertion involved in 
the contention of the United States - V7C., that the right to regulate 

limits: Pnwided, however, that the American fishermen shall be permitted 
to enter such hays or harbours for the purpose of shelter and of repairing 
damages therein, of purchasing wood, and of obtaining water, and for no 
other purpose whatever. But they shall be under such restrictions as may 
be necessary to prevent their taking, drying or curing fish therein, or in any 
manner whatever abusing the privileges hereby re.served to them.’ 
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does not reside independently in Great Britain, the territorial sovereign 
—must fall on the United States. . . . 

F^'or the purpose of such proof it is contended by the United States: 

That the liberties of fishery, being accorded to the inhabitants of 
the United Slates ‘for ever’, acquire, by being in perpetuity and 
unilateral, a character exempting them from local legislation. 

The tribunal is unable to agree with this contention: 

(a) Because there is no necessary connection between the duration 
of a grant and its essential status in relation to local regulation; a 
right granted in perpetuity may yet be subject to regulation, or, 
granted temporarily, may yet be exempted therefrom; or being reci¬ 
procal may yet be unregulated, or being unilateral may yet be 
regulated . . .; 

(b) Because no peculiar character need be claimed for these 
liberties in order to secure their enjoyment in perpetuity, as is 
evidenced by the American negotiators in 1818 asking for the inser¬ 
tion of the words ‘ for ever ’. International law in its modern develop¬ 
ment recognises that a great number of treaty obligations are not 
annulled by war. but at most suspended by it: 

(c) Because the liberty to dry and cure is, pursuant to the terms 
of the treaty, provisional and not permanent, and is nevertheless, in 
respect of the liberty to regulation, identical in its nature with, and 
never distinguished from, the liberty to fish. 

For the further purpose of such proof, the United Slates allege: 

That the liberties of fishery granted to the Lhiited States constitute 
an international servitude in their favour over the territory of Great 
Britain, thereby involving a derogation from the sovereignty of Great 
Britain, the servient State, and that therefore Great Britain is 
deprived, by reason of the grant, of its independent right to regulate 
the fishery. 

The tribunal is unable to agree with this contention: 

(a) Because there is no evidence that the doctrine of international 
servitude was one with which either American or British statesmen 
were conversant in 1818, no English publicists employing the term 
before 1818, and the mention of it in Mr. Gallatin’s report being 
insufficient; 

(b) Because a servitude in the French law, referred to by Mr. 
Gallatin, can, since the code, be only real and cannot be personal; 

(c) Because a servitude in international law predicates an express 
grant of a sovereign right and involves an analogy to the relation of a 
praedium dominans and a praediwn serviens; whereas by the treaty 
of 1818 one State grants a liberty to fish, which is not a sovereign right, 
but a purely economic right, to the inhabitants of another State; 
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(d) Because the doctrine of international servitude in the sense 
which is now sought to be attributed to it originated in the peculiar 
and now obsolete conditions prevailing in the Holy Roman Empire 
of which the doniini terrae were not fully sovereigns; they holding 
territory under the Roman Empire, subject at least theoretically, and 
in some respects also practically, to the courts of that Empire; their 
right being, moreover, rather of a civil than of a public nature, par¬ 
taking more of the character of dominium than of imperiwm and 
therefore certainly not a complete sovereignty. And because in 
contradistinction to this quasi-sovereignty with its incoherent attri¬ 
butes acquired at various times, by various means, and not impaired 
in its character by being incomplete in any one respect or by being 
limited in favour of another territory and its possessor, the modern 
State, and particularly Great Britain, has never admitted partition of 
sovereignty, owing to the constitution of a modern Slate requiring 
essential sovereignty and independence; 

(e) Because this doctrine being but little suited to the principle 
of sovereignty which prevails in States under a system of constitutional 
government . . . and to the present international relations of sove¬ 
reign Stales, has found little, if any, support from modern publicists. 
It could therefore in the general interest of the community of nations, 
and of the parties to this treaty, be aflirnied b\ this tribunal only 
on the express evidence of an international contract; 

(f) Because even if these liberties of lishery constituted an inter¬ 
national servitude, the servitude would derogate from the sovereignty 
of the servient Stale only in so far as the exercise of the rights of 
sovereignty by the servient State would be contrary to the exercise of 
the servitude right by the dominant State. Whereas it is evident that, 
though every regulation of the fishery is to some extent a limitation, 
as it puts limits to the exercise of the fishery at wall, yet such regula¬ 
tions as are reasonable and made for the purpose of securing and 
preserving the fishery and its exercise for the common benefit, arc 
clearly to be distinguished from those restrictions and ‘ molestations 
the annulment of which was the purpose of the American demands 
formulated ... in 1782, and such regulations consequently cannot 
be held to be inconsistent with a servitude; 

(g) Because the fishery to which the inhabitants of the United 
States were admitted in 1783, and again in 1818, was a regulated 
fishery. . . . (The tribunal examined statutes regulating the fisheries 
from 1663 to 1834.) . . . The fact that these acts extend the prohi¬ 
bition over a greater distance than the first marine league from the 
shore may make them non-operative against foreigners without the 
territorial limits of Great Britain, but is certainly no reason to deny 
their obligatory character for foreigners Avithin these limits; 

fh) Because the fact that Great Britain rarely exercised the right 
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of regulation in the period immediately succeeding 1818 ... is 
not evidence of the non-existence of the right; 

(i) Because the words ‘in common with British subjects ’ tend to 
confirm the opinion that the inhabitants of the United States were 
admitted to a regulated fishery. . . . 

It has also been alleged by the United States: 

That the treaty of 1818 should be held to have entailed a 
transfer or partition of sovereignty, in that it must in respect to the 
liberties of fishery be interpreted in its relation to the treaty of 1783; 
and that this latter treaty was an act of partition of sovereignty and of 
separation, and, as such, was not annulled by the war of 1812. 

Although the tribunal is not called upon to decide the issue w^hciher 
the treaty of 1783 w'as a treaty of partition or not, the questions 
involved therein having been set at rest by the subsequent treaty of 
1818, nevertheless the tribunal could not forbear to consider the 
contention on account of the important bearing the controversy has 
upon the true interpretation of the treaty of 1818. In that respect 
the tribunal is of opinion: 

(a) That the rigln to take fish was accorded as a condition of 
peace to a foreign people; wherefore the British negotiators refused 
to place the rights of British subjects on the same footing with those 
of American inhabitants; and further refused to insert the words 
. . . ‘ continue to enjoy ’ in the second branch of Article 3 of the 
treaty of 1783; 

(b) That the treaty of 1818 was in different terms, and very differen:. 
in extent, from that of 1783, and was made for different considerations. 
It was, in other words, a new grant. . . 

... It is further contended by the United States: 

That as the liberty to dry and cure on the treaty coasts and to 
enter bays and harbours on the non-treaty coasts are both subjected 
to conditions, and the latter to specific restrictions, it should therefore 
be held that the liberty to fish should be subjected to no restrictions, 
as none are provided for in the treaty. 

The tribunal is unable to apply the principle of expressio imiiis 
exclusio altcriiis to this case: 

(a) Because the conditions and restrictions as to the liberty to 
dry and cure on the shore and to enter the harbours are limitations 
of the rights themselves, and not restrictions of their exercise. Thus 
the right to dry and cure is limited in duration, and the right to enter 
bays and harbours is limited to particular purposes; 

(b) Because these restrictions of the right to enter bays and har¬ 
bours applying solely to American fishermen must have been expressed 
in the treaty, whereas regulations of the fishery, applying equally to 
American and British, are made by right of territorial sovereignty. . . . 
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Now with regard to the second contention involved in Question 1, 
as to whether the right of regulation can be reasonably exercised by 
Great Britain without the consent of the United States: 

Considering that the recognition of a concurrent right of consent 
in the United Slates would affect the independence of Great Britain, 
which would become dependent on the Government of the United 
Stales for the exercise of its sovereign right of regulation, and con¬ 
sidering that such a co-dominium would be contrary to the constitution 
of both sovereign States; the burden of proof is imposed on the United 
States to show that the independence of Great Britain was thus 
impaired by international contract in 1818 and that a co-dominium 
was created. . . . 

The tribunal is unable to accede to this claim . . 

(a) Because every State has to execute tlie obligations incurred 
by treaty hona fide, and is urged thereto by the ordinary sanctions of 
international law in regard to observance of treaty obligations. . . . 
But no reason has been shown why this treaty, in this respect, should 
be considered as difl'erent from every other treaty under which the 
right of a State to regulate the action of foreigners admitted by it on 
its territory is recognised; 

(b) Because the exercise of such a right of consent by the United 
States would predicate an abandonment of its independence in this 
respect by Great Britain, and the recognition by the latter of a con¬ 
current right of regulation in the United States. But the treaty conveys 
only a liberty to lake lish in common, and neither directly nor 
indirectly conveys a joint right of regulation; 

(c) Because the treaty does not convey a common right of fishery, 
but a liberty to fish in common. . . . 

In any event. Great Britain, as the local sovereign, has the duty 
of preserving and protecting the fisheries. In so far as it is necessary 
for that purpose. Great Britain is not only entitled, but obliged to 
provide for the preservation and protection of fisheries; always 
remembering that the exercise of this right of legislation is limited 
by the obligation to execute the treaty in good faith. 1 his has been 
. . . recognised by Great Britain in limiting the right of regulation 
to that of reasonable regulation. The inherent defect of this limitation 
of reasonableness, without any sanction except in diplomatic remon¬ 
strance, has been supplied by the submission to arbitral award as 
to existing regulations in accordance with Articles 2 and 3 of the 
special agreement, and as to further regulation by the obligation to 
submit their reasonableness to an arbitral test in accordance with 
Article 4 of the agreement. . . . 

(The United States contended that there was a line beyond which 
Great Britain could not go, without invading the rights granted to 
the United States. But the tribunal could not agree.) . . . 
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(b) Because a line which would limit the exercise of sovereignty 
of a State within the limits of its own territory can be drawn only 
on the ground of express stipulation, and not by implication from 
stipulations concerning a different subject-matter; 

(c) Because the line in question is drawn according to the principle 
of international law that treaty obligations are to be executed in perfect 
good faith, therefore excluding the right to legislate at will concerning 
the subject-matter of the treaty, and limiting the exercise of sovereignty 
of the vStates bound by a treaty with respect to that subject-matter to 
such acts as are consistent with the treaty; 

(d) Because on a true construction of the treaty the question docs 
not arise whether the United States agreed that Great Britain should 
retain her right to legislate with regard to the fisheries in her own 
territory; but whether the treaty contains an abdication by Great 
Britain of the right which Great Britain, as the sovereign Power, 
undoubtedly possessed when the treaty was made, to regulate those 
fisheries; 

(e) Because the right to make reasonable regulations, not incon¬ 
sistent with the obligations of the treaty, which is all that is claimed 
by Great Britain, for a fishery which both parties admit requires 
regulation for its preservation, is not a restriction of or an invasion 
of the liberty granted to the inhabitants of the United States. This 
grant docs not contain words to justify the assumption that the sove¬ 
reignly of Great Britain upon its own territory was in any way affected; 
nor can words be found in the treaty transferring any part of that 
sovereignty to the United Stales. Great Britain assumed only duties 
with regard to the exercise of its sovereignty. The sovereignty of 
Great Britain over the coastal waters and territory of Newfoundland 
remains after the treaty as unimpaired as it was before. But from 
the treaty results an obligatory relation whereby the right of Great 
Britain to exercise its sovereignty by making regulations is limited 
to such regulations as arc made in good faith, and are not in violation 
of the treaty. . . . 

This tribunal decides and awards as follows: 

The right of Great Britain to make regulations without the consent 
of the United States, as to the exercise of the liberty to take fish 
referred to in Article 1 of the treaty of ... 1818, ... is inherent 
to the sovereignty of Great Britain. 

The exercise of the right by Great Britain is, however, limited 
... in that such regulations must be made bona fide and must not 
be in violation of the said treaty. 

Regulations which are (1) appropriate or necessary for the pro¬ 
tection and preservation of such fisheries, or (2) desirable or necessary 
on grounds of public order and morals without unnecessarily inter¬ 
fering with the fishery itself, and in both cases equitable and fair 
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as between local and American fishermen, and not so framed as to give 
unfairly an advantage to the former over the latter class, arc not 
inconsistent w^ith the obligation to execute the treaty in good faith, 
and are therefore reasonable and not in violation of the treaty. 

For the decision of the question whether a regulation is or is 
not reasonable . . . the treaty of 1818 contains no special provision. 
... By reason, however, of the form in which Question 1 is put, and 
by further reason of the admission by Great Britain . . . bcF)re this 
tribunal that it is not now for either of the parties to the treaty to 
determine the reasonableness of any regulation, . . . the reasonable¬ 
ness of any sucli regulation, if contested, must be decided . . . by 
an impartial authority in accordance with the principles liereinabove 
laid down, and in the manner proposed by the tribunal in virtue of 
.Article 4 of the agreement. 

The tribunal further decides that Article 4 of the agreement is 
. . . permanent in its effect, and not terminable by the expiration of 
the general arbitration treaty of 1908, between Great Britain and 
the Ignited States. , . . (The tribunal then proceeded to suggest the 
procedure that should be adopted to determine the reasonableness 
of the regulations.) 

Question 2 

Have the inhabitants of tlie United wSlales, while exercising the 
liberties referred to (in the treaty), a right to employ as members of 
the fishing crews of their vessels persons not inhabitants of the Ihiited 
States? 

Now' considering (1) that the liberty to take fish is an economic 
right attributed by the treaty; (2) that it is attributed to the inhabitants 
of the United States, without any mention of their nationality; (3) that 
the exercise of an economic right includes the right to employ servants: 
(4) that the right of employing servants has not been limited by the 
treaty to the employment of persons of a distinct nationality or 
inhabitancy; (5) that the liberty to take fish as an economic liberty 
refers not only to the individuals doing the manual act of fishing, 
but also to those for wiiose profit the fish arc taken. 

But considering that the treaty does not intend to grant to indi¬ 
vidual persons or to a class of persons the liberty to take fish in 
certain waters ‘ in common that is to say in company, with individual 
British subjects, in the sense that no law could forbid British subjects 
to take service on American fishing ships; (2) that the treaty intends 
to secure to the United States a share of the fisheries designated 
therein, not only in the interest of a certain class of individuals, but 
also in the interest of both the United States and Great Britain . . .; 
(3) that the inhabitants of the United Stales do not derive the liberty 
to take fish directly from the treaty, but from the United States 
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Government as party to the treaty with Great Britain, and. moreover, 
exercising the right to regulate the conditions under which its inhabit¬ 
ants may enjoy the granted liberty; . . . (6) that the treaty does not 
alTcct the sovereign right of Great Britain as to aliens, non-inhabitants 
of the United States, nor the right of Great Britain to regulate the 
engagement of British subjects, while these aliens or British subjects 
are on British territory. 

. . . This tribunal is of opinion that the inhabitants of the United 
States w hilc exercising the liberties referred to in the (treaty) have a 
right to employ, as members of the fishing crews of their vessels, 
persons not inhabitants of the United States. 

But . . . the tribunal, to prevent any misunderstanding as to the 
effect of its award, expresses the opinion that non-inhabitants em¬ 
ployed as members of the fi.shing crews of United States vessels derive 
no benefit or immunity from the treaty. . . . 

Question J 

Can the exercise by the inhabitants of the United ^States of the 
liberties referred to ... be subjected, without the consent of the 
United States, to the recjuirenients of entry or report at custom¬ 
houses or the payment of light or harbour or other dues, or to any 
other similar requirement or condition or exaction? 

... It is obvious that the liberties referred to in this question 
are those that relate to taking fish and to drying and curing fish on 
certain coasts as prescribed in the treaty of ... 1818. The exercise 
of these liberties . . . has no reference to any commercial privileges 
which ma\' or may not attach to such vessels by reason of any sup¬ 
posed authority outside the treaty, which itself confers no commercial 
privileges whatever upon the inhabitants of the United wStates or the 
vessels in which they may exercise the fishing liberty. It follows, 
therefore, that w hen the inhabitants of the United States are not seeking 
to exercise the commercial privileges accorded to trading vessels 
for the vessels in which they are exercising the granted liberty of 
fishing, they ought not to be subjected to requirements as to report 
and entry at custom-houses that are only appropriate to the exercise 
of commercial privileges. . . . 

We think, however, that the requirement that American fishing 
vessels should report, if proper conveniences and an opportunity for 
doing so are provided, is not unreasonable or inappropriate. Such a 
report, . . . while it gives an opportunity for a proper surveillance 
by revenue officers, may also serve to afford to such fishing vessel 
protection from interference in the exercise of the fishing liberty. . . . 

The tribunal is also of opinion that light and harbour dues, if not 
imposed on Newfoundland fishermen, should not be imposed on 
American fishermen while exercising the liberty granted by the 
treaty. . . . 
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The tribunal therefore decides . . 

The requirement that an American fishing vessel should report, if 
proper conveniences for doing so are at hand, is not unreasonable. 
. . . There should be no such requirement, however, unless there 
be reasonably convenient opportunity afforded to report in person 
or by telegraph, either at a custom-house or to a customs official. 

But the exercise of the fishing liberty by the inhabitants of the 
United States should not be subjected to the purely commercial 
formalities of report, entry and clearance at a custom-house, nor to 
light, harbour or other dues not imposed upon Newfoundland 
fishermen. 

Question 4 

Under the provision . . . that the American fishermen shall be 
admitted to enter certain bays and harbours for shelter, repairs, wood, 
or water, . . . but that they shall be under such restrictions as may 
be necessary to prevent their taking, drying, or curing fish therein or 
in any other manner whatever abusing the privileges thereby reserved 
to them, is it permissible to impose restrictions making the exercise 
of such privileges conditional upon the payment of light or harbour 
or other dues, or entering or reporting at custom-houses or any similar 
conditions? 

The tribunal is of opinion that the provision . . . admitting 
American fishermen to enter certain bays or harbours for shelter, 
repairs, wood and water, and for no other purpose whatever, is an 
exercise in large measure of those duties of hospitality and humanity 
which all civilised nations impose upon themselves and expect the 
performance of from others. ... To impose restrictions making the 
exercise of such privileges conditional upon the payment of light, 
harbour or other dues, or entering and reporting at custom-houses, or 
any similar conditions would be inconsistent with the grounds upon 
which such privileges rest and therefore is not permissible. . . . 

It seems reasonable, however, in order that these privileges . . . 
should not be abu.sed. that the American fishermen entering such bays 
for any of the four purposes aforesaid and remaining more than forty- 
eight hours therein, should be required, if thought necessary by Great 
Britain or the Colonial Government, to report, either in person or 
by telegraph, at a custom-house or to a customs official, if reasonably 
convenient opportunity therefor is afforded. . . . 

Question 5 

From where must be measured the ‘three marine miles of any 
of the coasts, bays, creeks, or harbours ’ referred to in the 
fireaty)? . . . 

Now, considering that the treaty used the term ‘ bays' without 
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qualification, the tribunal is of opinion that these words of the treaty 
must be interpreted in a general sense as applying to every bay on 
the coast in question that might reasonably be supposed to have been 
considered as a bay by the negotiators of the treaty under the general 
conditions then prevailing, unless the United States can adduce satis¬ 
factory proof that any restrictions or qualifications of the general use 
of the term were or should have been present to their minds. . . . 

3. The United Stales also contend that the term ‘ bays of His 
Britannic Majesty’s Dominion ’ in the renunciatory clause must be 
read as including only those bays which were under the territorial 
sovereignty of Great Britain. 

But the tribunal is unable to accept this contention: 

(a) Because the description of the coast on which the fishery is 
to be exercised by the inhabitants of the United States is expressed 
throughout the treaty of 1818 in geographical terms and not by refer¬ 
ence to political control: the treaty describes the coast as contained 
between capes; 

(b) Because to express the political concept of dominion as equiva¬ 
lent to sovereignty, the word ‘ dominion ’ in the singular would have 
been an adequate term and not ‘dominions’ in the plural; this latter 
term having a recognised and well-settled meaning as descriptive 
of those portions of the earth which owe political allegiance to His 
Majesty. . . . 

4. It has been further contended by the United States that the 
renunciation applies only to bays six miles or less in width inter fauces 
terrae, those bays only being territorial bays, because the three-mile 
rule is, as shown by this treaty, a principle of international law 
applicable to coasts and should be strictly and systematically applied 
to bays. 

But the tribunal is unable to agree with this contention; 

(a) Because admittedly the geographical character of a bay con¬ 
tains conditions which concern the interests of the territorial sovereign 
to a more intimate and important extent than do those connected 
with the open coast. Thus conditions of national and territorial 
integrity, of defence, of commerce and of industry are all vitally 
concerned with the control of the bays penetrating the national coast 
line. This interest varies, speaking generally, in proportion to the 
penetration inland of the bay; but as no principle of international 
law recognises any specified relation between the concavity of the 
bay and the requirements for control by the territorial sovereignty, 
this tribunal is unable to qualify by the application of any new^ 
principle its interpretation of the treaty of 1818 as excluding bays 
in general from the strict and systematic application of the three-mile 
rule; nor can this tribunal take cognizance in this connection of 
other principles concerning the territorial sovereignty over bays such 
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as ten-mile or twelve-mile limits based on international acts subsequent 
to the treaty of 1818 and relating to coasts of a different configuration 
and conditions of a different character; . . . 

(e) Because it is difficult to explain the words in Article 3 of the 
treaty under interpretation ‘ country . . . together with its bays, har¬ 
bours and creeks ’ otherwise than that all bays without distinction as 
to their width were, in the opinion of the negotiators, part of the 
territory; 

(f) Because from the information before this tribunal it is evident 
that the three-mile rule is not applied to bays strictly or systematically 
either b\ the I nited States or by any other Power; 

(g) It has been recognised by the United States that bays stand 
apart, and that in respect of them territorial jurisdiction may be 
exercised farther than the marginal belt in the case of Delaware Bay ^ 
. . and the letter of Mr. Jefferson to Mr. Genet of November 8, 
1793, declares the bays of the United States generally to be, ‘ as being 
landlocked, within the body of the United States 

5. ... It is further contended by the Ihiited States that such 
e.xceptions only should be made from the application of the three-mile 
rule to bays as are sanctioned by conventions and established usage; 
that all exceptions for which the United States of America were 
responsible are so sanctioned; and that His Majesty's Government 
are unable to pro\ide evidence to show that the bays concerned 
by the treaty of 1818 could be claimed as exceptions on these grounds 
either generally, or except possibly in one or two cases, specifically. 

But the tribunal while recognising that conventions and established 
usage might be considered as the basis for claiming as territorial 
those bays which on this ground might be called historic bays, and 
that such claims should be held valid in the absence of any principle 
of international law on the subject; nevertheless is unable to apply 
this, a contrario, so as to subject the bays in question to the three-mile 
rule, as desired by the United States: 

(a) Because Great Britain has during this controversy asserted a 
claim to these bays generally, and has enforced such claim specifically 
in statutes or otherwise, in regard to the more important bays such 
as Chaleurs, Conception * and Miramichi; 

(b) Because neither should such relaxations of this claim, as 
are in evidence, be construed as renunciation of it; nor should omis¬ 
sions to enforce the claim in regard to bays as to which no controversy 
arose, be so construed. . . . 

^Opinion of the United States Attorney-General, May 14, 1793, 1 Moore, 
Dij^est of International Law, p. 735. 

’ Ihid., p. 703. 

* Direct United States Cable Co. v. Anglo-American Telegraph Co. (1877) 
2 App. Cas. 394. 
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6. It has been contended by the United Stales that the words 
‘ coasts, bays, creeks or harbours ’ are here used only to express 
different parts of the coast, and are intended to express and be equiva¬ 
lent to the word ‘ coast whereby the three marine miles would be 
measured from the sinuosities of the coast and the renunciation would 
apply only to the waters of bays within three miles. 

But the tribunal is unable to agree with this contention: 

(a) Because it is a principle of interpretation that words in a docu¬ 
ment ought not to be considered as being without any meaning if 
there is not specific evidence to that purpose and the interpretation 
referred to would lead to the consequence, practically, of reading the 
words ' bays, coasts and harbours ’ out of the treaty; so that it would 
read ‘ within three miles of any of the coasts ’ including therein the 
coasts of the bays and harbours; 

(b) Because the word ‘therein* in the provisorestrictions 
necessary to prevent their taking, drying or curing fish therein’ can 
refer only to ‘ bays and not to the belt of three miles along the 
coast; and can be explained only on the supposition that the words 
‘ bays, creeks and harbours ’ are to be understood in their usual 
ordinary sense and not in an artificially restricted sense of bays within 
the three-mile belt; . . . 

(f) Because the tribunal is unable to understand the term ‘bays’ 
in the renunciatory clause in other than the geographical sense, by 
which a bay is to be considered as an indentation of the coast, bearing 
a configuration of a particular character easy to determine specifically,, 
but difficult to describe generally. 

The negotiators of the treaty of 1818 did probably not trouble 
themselves with subtle theories concerning the notion of ‘ bays ’; they 
most probably thought that everybody would know what was a bay. 
In this popular sense the terra must be interpreted in the treaty. . . . 

For these reasems the tribunal decides and awards: 

In case of bays the three marine miles are to be measured from 
a straight line drawn across the body of water at the place where it 
ceases to have the configuration and characteristics of a bay. At all 
other places the three marine miles are to be measured following 
the sinuosities of the coast. 

But considering the tribunal cannot overlook that this answer 
, . „ although correct in principle .... is not entirely satisfactory 
as to its practical applicability, and that it leaves room for doubts 
and differences in practice. Therefore the tribunal considers it its 
duly to render the decision more practicable and to remove the 
danger of future differences by adjoining to it a recommendation in 
virtue of the responsibilities imposed by Article 4 of the special 
agreement. 


26 
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Considering, moreover, that in (various) treaties . . . Great 
Britain has adopted for similar cases the rule that only bays of ten 
miles width should be considered as those wherein the fishing is 
reserved to nationals. And that in the course of the negotiations 
between Great Britain and the United Stales a similar rule has been 
on various occasions proposed and adopted by Great Britain in 
instructions to the naval officers stationed on these coasts. And that 
though these circumstances are not sufficient to constitute this a 
principle of international law, it seems reasonable to propose this rule 
with certain exceptions, all the more that this rule with such exceptions 
has already formed the basis of an agreement between the two 
Powers. 

Now, therefore, this tribunal . . . recommends the following rules 
and method of procedure for determining the limits of the bays 
hereinbefore enumerated. 

1. In every bay not hereinafter specifically provided for the limits 
of exclusion shall be drawn three miles seaward from a straight line 
across the bay in the part nearest the entrance at the first point where 
the width does not exceed ten miles. 

2. In the following bays where the configuration of the coast and 
the local climatic conditions are such that foreign fishermen when 
within the geographic headlands might reasonably and honu fide 
believe themselves on the high seas, the limits of exclusion shall be 
drawn in each case between the headlands hereinafter specified as 
being those at and within which such fishermen might be reasonably 
expected to recognise the bay under average conditions. . . . 

It is understood that nothing in these rules refers either to the 
Bay of Fundy considered as a whole apart from its bays and creeks 
or as to the innocent passage through the Gut of Canso . . .; or to 
Conception Bay, which was provided for by the decision of the Privy 
Council in the case of the Direct United States Cable Co. v. The Anglo- 
American Telegraph Co.,' in which decision the United States have 
acquiesced. 

(Question 6 inquired whether the fishery extended to certain 
geographic limits, and the tribunal decided that it did.) . . . 

Question 7 

Are the inhabitants of the United States whose vessels resort to 
the treaty coasts for the purpose of exercising their liberties . . . 
entitled to have for those vessels, when duly authorised by the United 
States in that behalf, the commercial privileges on the treaty coasts 
accorded by agreement or otherwise to United States trading vessels 
generally? 


' (1877) 2 App. Cas. 394. 
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Now, assuming that commercial privileges on the treaty coasts are 
accorded by agreement or otherwise to United States trading vessels 
generally, without any exception, the inhabitants of the United States, 
whose vessels resort to the same coasts for the purpose of exercising 
the liberties referred to in Article 1 of the treaty of 1818, are entitled 
to have for those vessels when duly authorised by the United Stales 
in that behalf, the above-mentioned commercial privileges, the treaty 
containing nothing to the contrary. But they cannot at the same time 
and during the same voyage exercise their treaty rights and enjoy 
their commercial privileges, because treaty rights and commercial 
privileges are submitted to different rules, regulations and 
restraints. . . . 

(Drago, arbitrator, dissented on Question 5.) 


104 

Permanent Court of International Justice 

The S.S. Lotus 

(1927) Scries A, No. 10 


For the facts and judgment in this case see above. No. 48. 

Dissenting Judgment 

Per Moore, Judge: 

On the present judgment as a whole the vote, as appears by the 
judgment itself, stood six to six, and, the Court being equally divided, 
the President gave, under Article 55 ' of the Statute, a casting vote, 
thus causing the judgment as it stands to prevail. 1 was one of the 
dissenting six; but 1 wish at the outset to stale that my dissent was 
based solely on the connection of the pending case with Article 6 
of the Turkish Penal Code. ... In the judgment of the Court that 
there is no rule of international law by virtue of which the penal 
cognizance of a collision at sea, resulting in loss of life, belongs 
exclusively to the country of the ship by or by means of which the 
wrong was done, I concur, thus making for the judgment on that 
question, as submitted by the compromis, a definitely ascertained 
majority of seven votes. . . . 

. . . France, by her own Code, asserts in general and in definite 
terms the right to punish foreigners who, outside France, commit 
offences against the ‘ safety ’ of the French State. This claim might 


Art. 55 (2), ‘ In the event of an equality of votes, the President or hi^ deputy 
shall have a casting vote.’ 
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readily be found to go in practice far beyond the jurisdictional limits 
of the claim of a country to punish crimes perpetrated or consummated 
on board its ships on the high seas by persons not corporeally on 
board such ships. Moreover, it is evident that, if the latter claim 
is not admitted, the principle of territoriality, when applied to ships 
on the high seas, must ensure solely to the benefit of the ship by or 
by means of which the crime is committed, and that if the Court 
should sanction this view, it not only would give to the principle of 
territoriality a one-sided application, but would impose upon its 
operation at sea a limitation to which it is not subject on land. 

Tlicre is nothing to show that nations have taken such a view. 
On the contrary, in the cases of what is known as piracy by the law 
of nations, there has been conceded a universal jurisdiction, under 
which the person charged with the ofi'ence may be tried and punished 
by any nation into whose jurisdiction he may come. I say ‘ piracy 
by law of nations \ because the municipal laws of many States 
denominate and punish as ‘ piracy' numerous acts whicli do not 
constitute piracy by law of nations, and which therefore are not of 
universal cognizance, so as to be punished by all nations. 

Piracy by law of nations, in its jurisdictional aspects, is sid generis. 
Though statutes may provide for its punishment, it is an ofi'ence 
against the law of nations; and as the scene of the pirate’s operations 
is the high seas, which it is not the right or duty of any nation to 
police, he is denied the protection of the flag which he may carry, 
and is treated as an outlaw, as the enemy of all mankind hostis 
hunumi generis —whom any nation may in the interest of all capture 
and punish. Wheaton defines piracy by law of nations as murder 
or robbery committed on tlie high seas by persons acting in defiance 
of all law, and acknowledging obedience to no flag whatsoever.^ 
Dana, commenting on this definition, remarks that, while the attempted 
definitions of piracy arc unsatisfactory, some being too wide and some 
too narrow', the olTence cannot be made to embrace ‘ all acts of plunder 
and violence . . . simply because done on the high seas \ since as 
every crime may be committed at sea, piracy ‘ might thus be extended 
to the whole criminal code Hall says that all acts of piracy by 
law of nations have one thing in common, namely, that ‘ they arc 
done under conditions which render it impossible or unfair to hold 
any State responsible for their commission that a pirate ‘ either 
belongs to no State or organised political society, or by the nature 
of his act he has shown his intention and his power to reject the 
authority of that to which he is properly subject that, as the ‘ distinc¬ 
tive mark ’ of piracy is " independence or rejection of State or other 
equivalent authority ’, it is not confined to ‘ depredations or acts of 
violence done animo furandi \ but that a satisfactory definition ‘ must 

^Elements of International Law (Dana’s edition), 1866, p. 193 et sea. 

^Ihid., D. 193, Note 83. 
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expressly exclude all acts by which the authority of the State or other 
political society is not openly or by implication repudiated 

It is important to bear in mind the foregoing opinions of eminent 
authorities as to the essential nature of piracy by law of nations, 
especially for the reason that nations have shown the strongest repug¬ 
nance to extending the scope of the offence, because it carried with 
it not only the principle of universal jurisdiction, but also the right 
of visit and search on the high seas in time of peace. For the purpose 
of protecting ships on the high seas, we must therefore look to a 
reasonable and equal interpretation and application of the principle 
of the territoriality of ships. . . . 
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Canada—L'NITHd Stati s: wSpecial JoiNr Commission 

The l^m Alone 

(1933:1935) 3 Reports of International Arbitral Awards, p. 1609 


The Tm Alone was a Canadian vessel which was de facto owned, 
controlled and managed by a group of American citizens engaged in 
smuggling liquor into the United States. This was effected by carrying 
liquor from British Honduras to points in the Gulf of Mexico near 
to the coast of Louisiana. Here the liquor was transferred to smaller 
craft and smuggled into the United States. 

On March 20, 1929, the Im Alone, when within twelve miles of 
the Louisiana coast, was hailed by the American Coast Guard patrol 
vessel Wolcott, She ignored the signal to heave to for boarding and 
examination in accordance with the United States Tariff Act, 1922,’ 
and the Convention between the United States and Great Britain for 
the Prevention of Smuggling of Intoxicating Liquors, 1924." The 
Wolcott fired at the Tm Alone, but was unable to stop her, as the 

^ Intcrnatiotial Law, 1924, pp. 310-1. 

' 42 U.S. Statutes 858. 

= Treaty Series, No. 22 (1924), Cmd. 2199; 27 L.N.T.S., 1924. p. 182: 

Article 2 (1): ‘ His Britannic Majesty agrees that he will raise no objection 
to the hoarding of private vessels under the British flag outside the limits of 
territorial waters by the authorities of the United States ... in order that 
inquiries may be addressed to those on board and an examination be made 
of the ship’s papers for the purpose of ascertaining whether the vessel or 
those on board are endeavouring to import or have imported alcoholic 
beverages into the United States . . . in violation of the laws there in force. 
When such inquiries and examination show a reasonable ground for sus¬ 
picion a search of the vessel may be instituted.’ 

Article 2 (3): ‘The rights conferred by this article shall not be exercised 
at a greater distance from the coast of the United States . . . than can be 
traversed in one hour by the vessel suspected of endeavouring to commit 
the offence. . . .’ 
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gun jammed. The Fni Alone fled, pursued by the Wolcott and a 
second patrol boat, the Dexter^ which joined in the chase. The 
Dexter overhauled the I'm Alone two days later, on March 22. The 
I'/n Alone still refused to heave to, and was sunk by fire from the 
Dexter, one member of her crew being lost. 

The Commissioners appointed under the Convention of 1924 were 
first asked certain preliminary questions which they answered in an 
interim Report. In their Final Report they found that the United 
States owed no compensation for the loss of the ship, but that they 
owed damages for the sinking which was an unlawful act. 


Per the Commissioners: 

Jium Interim Report (1933) 

. . . I he first cjiiestion is whether the Commissioners may inquire 
into the beneficial or ultimate ownership of the I'm Alone or of the 
shares of the Corporation that owned the ship. If the Commissioners 
are authorised to make this inquiry, a further question arises as to 
the effect of indirect ownership and control by cili/ens of the United 
States upon the Claim: viz,, whether it w'ould be an answer to the 
Claim under the Convention, or whether it would go to mitigation 
of damages, or whether it would merely be a circumstance that should 
actuate the claimant CKnernment in refraining from pressing the claim, 
in whole or in part. 

. . . The Commissioners think they ma} inquire into the beneficial 
or ultimate ownership of the I'm Alone and of the shares of the 
Corporation owning the ship: as well as into the management and 
control of the ship and the venture in which it was engaged; and 
that this may be done as a basis for considering the recommendations 
which they should make. But the Commissit)ners reserve for future 
consideration the extent to which, if at all, the facts of such ownership, 
management and control may alTcct particular branches or phases 
of the claim presented. 

. . . The second question relates to the right of hot pursuit. 
Further, it has two aspects, and it is based upon the assumption that 
the averments in the Answer with regard to the location and speed 
of the I'm Alone are true. The question in its first aspect is whether 
the Government of the United States under the Convention has the 
right of hot pursuit where the offending vessel is within an hour’s 
sailing distance of the shore at the commencement of the pursuit 
and beyond that distance at its termination. The question in its .second 
aspect is whether the Government of the United States has the right 
of hot pursuit of a vessel when the pursuit commenced within the 
distance of twelve miles established by the revenue laws of the United 
States and w'as terminated on the high seas beyond that distance. 
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The answer given to this question is as follows: . . . 

The Commissioners are as yet not in agreement as to the proper 
answer, nor have they reached a final disagreement on the matter. 
The Commissioners, therefore, suggest that the proceeding go forward 
and that the evidence be produced in an orderly way, leaving the 
Commissioners free to give further consideration to the matter and 
to announce their agreement or disagreement thereon as the case 
may be. 

The question in the second aspect need not be answered because 
the Government of the United States has now withdrawn as much 
of its answer as led to the propounding of that aspect of the question. 

. . . The third question is based upon the assumption that the 
United States Government had the right of hot pursuit in the circum¬ 
stances, and was entitled to exercise the rights under Article 2 of the 
Convention at the time when the Dexter joined the Wolcott in the 
pursuit of the Tm Alone. It is also based upon the assumption that 
the averments set forth in . . . the Answer are true. The question 
is whether, in the circumstances, the Government of the United States 
was legally justified in sinking the Tm Alone. 

... On the assumptions stated in the question, the United States 
might, consistently with the Convention, use necessary and reasonable 
force for the purpose of effecting the objects of boarding, searching, 
seizing and bringing into port the suspected vessel; and if sinking 
should occur incidentally, as a result of the exercise of necessary 
and reasonable force for such purpose, the pursuing vessel might be 
entirely blamelc.ss. But the Commissioners think that, in the circum¬ 
stances stated in . , . the Answer, the admittedly intentional sinking 
of the suspected vessel w^as not justified by anything in the 
Convention. . . . 


Joint Final Report (1935) 

... By their interim report the Commissioners found that the 
sinking of the vessel was not justified by anything in the Convention. 
The Commissioners now add that it could not be justified by any 
principle of international law. 

. . . We find as a fact that, from September, 1928, down to the 
date when she was sunk, the Tm Alone, although a British ship 
of Canadian registry, was de facto owned, controlled, and. at the 
critical times, managed, and her movements directed and her cargo 
dealt with and disposed of, by a group of persons acting in concert 
who were entirely, or nearly so, citizens of the United States, and who 
employed her for the purposes mentioned. The possibility that one 
of the group may not have been of United States nationality we regard 
as of no importance in the circumstances of this case. 
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The Commissioners consider that, in view of the facts, no com¬ 
pensation ought to be paid in respect of the loss of the ship or the 
cargo. 

The act of sinking the ship, however, by officers of the United 
Stales Coast Guard was ... an unlawful act; and the Commissioners 
consider that the United States ought formally to acknowledge its 
illegality, and to apologise to His Majesty’s Canadian Government 
therefor; and, further, that as a material amend in respect of the 
wrong the United States should pay the sum of $25,000 to His Majesty’s 
Canadian Government; and they recommend accordingly. 

The Commissioners have had under consideration the compensa¬ 
tion which ought to be paid by the United States to His Majesty’s 
Canadian Government for the benefit of the captain and members 
of the crew, none of whom was a party to the illegal conspiracy to 
smuggle liquor into the United States and sell the same there. The 
Commissioners recommend that compensation be paid (in accordance 
with a table set out in their Report). . . . 
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The High Court of Admiralty 
The Twee Gebroeders 
(1800) 3 C. Rob. 163 

The ship was a Dutch vessel captured in 1799 while on a voyage 
from Emden to Amsterdam, which was then under blockade. The 
capture was effected by boats sent from the LEspeigle, then lying 
in the Eastern Eems. A claim was lodged on behalf of the Prussian 
Government that the capture was made within Prussian territory. 
It was contended that although the actual capture might not have 
been effected within Prussian waters, it was enough that the LEspeiglc 
was lying in neutral limits. The Court ordered the vessel to be 
restored. 


Judgment 

Per Sir William Scott: 

. . . The first fact to be determined is the character of the place 
where the capturing ship lay; whether she was actually stationed 
within those portions of land and water, or of something between 
water and land, which are considered to be within the limits of the 
Prussian territory. On this point, I am inclined to think, on an 
inspection of the charts and on hearing what has been urged, that 
she was lying within the limits to which neutral immunity is usually 
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conceded. She was lying within the eastern branch of the Eems, 
within what may, I think, be considered as a distance of three miles 
at most from East Friesland. An exact measurement cannot easily 
be obtained, but in a case of this nature, in which the Court would 
not willingly act with an unfavourable minuteness towards a neutral 
State, it will be disposed to calculate the distance very liberally; and 
more especially as the spot in question is a sand covered with water 
only on the flow of the tide, but immediately connected with the land 
of East Friesland, and when dry may be considered as making part 
of it. I am of opinion that the ship was lying within these limits, in 
which all direct hostile operations are by the law of nations forbidden 
to be exercised. That fact being assumed, I have only to inquire 
whether, the ship being so stationed, the capture which look place, 
was made under such circumstances as oblige us to consider it as an 
act of violence committed within the protection of a neutral territory. 

... I am of opinion that no use of a neutral territory for the 
purposes of war is to be permitted. I do not say remote uses, such 
as procuring provisions and refreshments, and acts of that nature, 
which the law of nations universally tolerates; but that no proximate 
acts of war are in any manner to be allowed to originate on neutral 
grounds; and T cannot but think that such an act as this, that a ship 
should station herself on neutral territory, and send out her boats on 
hostile enterprises, is an act of hostility much too immediate to be 
permitted, for, supposing that even a direct hostile use should be 
required to bring it within the prohibition of the law of nations, 
nobody will say that the very act of sending out boats to elTect i. 
capture is not itself an act directly hostile, not complete indeed, but 
inchoate and clothed with all the characters of hostility. . . . The 
act of hostility . . . actually begins with the launching and manning 
and arming the boat that is sent out on such an errand of force. 

... An act of hostility is not to take its commencement on neutral 
ground. It is not sufficient to say it is not completed there—you are 
not to take any measure there that shall lead to immediate violence; 
you are not to avail yourself of a station on neutral territory, making 
as it w'ere a vantage ground of the neutral country, a country which 
is to carry itself with perfect equality between belligerents, giving 
neither the one nor the other any advantage. ... I am of opinion that 
this capture cannot be maintained. . . . 

107 

The High Court of Admiralty 
The Anna 
(1805) 5 C. Rob. 373 

A ship carrying American colours, bound from the Spanish main to 
New Orleans, was captured by a privateer near the mouth of the 



410 Maritime Frontiers and the High Seas [Chap. 18 

Mississippi. A claim was given under the direction of the American 
ambassador alleging that the ship and its cargo should be restored, as 
having been taken within American territory and in view of a post 
protected by a gun. The Court decreed restitution. 

Judgment 

Per Sir William Scott: 

I certainly shall not think proper to detain the ship and cargo any 
longer: because, setting aside the question of territory, the objections 
to the property are so very slender that I may be excused from making 
any particular observations upon them. ... 1 cannot but say that, 
taking it at the outside to be a case of further proof, it was a most 
unadvised capture. To bring a vessel so much out of her way for the 
chance only of catching an order for further proof, is an act of indis¬ 
cretion, which, 1 hope, will not be committed by those who are 
entrusted with His Majesty’s commission. . . . 

The ship with this cargo was brought to England for adjudication, 
and it lies on the captor to exonerate himself from the impropriety 
of this act: because though the instructions to cruisers give something 
of a discretion to captors as to the port to which they are to bring 
their prize, ti) some convenient port, it is a discretion which must 
be cautiously exercised, and with sound reason, so as to be justified 
in the Court before which the case is brought. It would be (a) cause 
of infinite vexation if neutral ves.sels taken on slight pretences at 
so great a distance as the coast of America were to be dragged across 
the Atlantic for adjudication; more especially when this country has 
established Courts in different islands in the West Indies to prevent 
inconvenient recurrence to this Court, and to provide for claimants 
in that part of the w orld justice at their owm doors, that their commerce 
may be subject to as little interruption as possible from the exercises 
of the rights of war, on the part of this country, in those seas. At the 
same time there may be circumstances that would justify such a 
procedure, . . . (such as) a case of necessity, arising out of the public 
service, for which States must make allowance reciprocally. But with 
respect to privateers, I cannot think that any such circumstances , . . 
can be pleaded, as a justifying excuse for such conduct on their part. 
... If a person sends out a privateer to cruise in the American seas, 
it becomes his duty to appoint agents in some of the neighbouring 
ports to which the law requires that prizes taken in that part of the 
world should be brought for adjudication. The omission of this 
precaution has evidently been a cause of great inconvenience in the 
present case, which is at most a ca.se of further proof. . . . 

When the ship was brought into this country, a claim was given 
of a grave nature alleging a violation of the territory of the United 
States of America. . . . The capture was made, it seems, at the mouth 
of the River Mississippi, and, as it is contended in the claim, within 
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the boundaries of the United States. We all know that the rule of 
law on this subject is terrae dominium finitur, ubi finitur armorum 
vis,' and since the introduction of firearms that distance has usually 
been recognised to be about three miles from the shore. But it so 
happens in this case that a question arises as to what is to be deemed 
the shore, since there arc a number of little mud islands composed of 
earth and trees drifted down by the river, which form a kind of 
portico to the mainland. It is contended that these are not to be 
considered as any part of the territory of America, that they are a 
sort of ‘ no man's land \ not of consistency enough to support the 
purposes of life, uninhabited, and resorted to only for shooting and 
taking birds' nests. It is argued that the line of territory is to be 
taken only from the Balise, which is a fort raised on land by the 
former Spanish possessors. 1 am of a different opinion. 1 think that 
the protection of territory is to be reckoned from these islands, and 
that they arc the natural appendages of the coast on which they 
border, and from which indeed they arc formed. Their elements are 
derived immediately from the territory, and on the principle of allu¬ 
vium and increment, . , . quod vis jhnninis de tuo praedo detraxent, 
et vicino praedio attulerit, palani tuum remanet,^ even if it had been 
carried over to an adjoining territory. If they do not belong to the 
United States of America, any other Power might occupy them; they 
might be embanked and fortified. ... It is physically possible at 
least that they might be so occupied by European nations, and then 
the command of the river would be no longer in America, but in such 
settlements. The possibility of such a consequence is enough to expose 
the fallacy of any arguments that are addressed to show that these, 
islands arc not to be considered as part of the territory of America. 
Whether they are composed of earth or solid rock will not vary the 
right of dominion, for the right of dominion does not depend upon 
the texture of the soil. 

I am of opinion that the right of territory is to be reckoned from 
those islands. That being established, it is not denied that the actual 
capture took place within the distance of three miles from the islands, 
and at the very threshold of the river. But it is said that the act of 
capture is to be carried back to the commencement of the pursuit, 
and if a contest begins before, it is lawful for a belligerent cruiser to 
follow, and to seize his prize within the territory of a neutral State. 
... I confess I should have been inclined to have gone along . . . 
to this extent, that if a cruiser, which had before acted in a manner 
entirely unexceptionable, and, free from all violation of territory, had 
summoned a vessel to submit to examination and search, and that 
vessel had fled to such places as these, entirely uninhabited, and the 
cruiser had, without injury or annoyance to any person whatever. 


' Bynkershoek, Dc Dominio Maris, 1702, chapter 2. 
^Institutes, Book 2, Title 1, s. 21. 
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quietly taken possession of his prey, it would be stretching the point 
too hardly against the captor to say that on this account only it should 
be held an illegal capture. If nothing objectionable had appeared 
in the conduct of the captors before, the mere following to such a 
place as this is would, I think, not invalidate a seizure otherwise just 
and lawful. 

But . . . captors must understand that they are not to station 
themselves in the mouth of a neutral river for the purpose of exercising 
the rights of war from that river, much less in the very river itself. It 
appears from the privateer’s own log-book that this vessel has done 
both . . . The captors appear by their own description to have been 
standing off and on, obtaining information at the Balise, overhauling 
vessels in their course down the river, and making the river as much 
subservient to the purposes of war as if it had been a river of their 
own country. This is an inconvenience which the States of America 
are called upon to resist, and which this Court is bound on every 
principle to discourage and correct. . . . The conduct of the captors 
has on all points been highly reprehensible. Looking to all the circum¬ 
stances of previous misconduct, I feel bound to pronounce that there 
has been a violation of territory, and that as to the question of 
property there was not sufficient ground of seizure; and that these 
acts of misconduct have been further aggravated by bringing the 
vessel to England, without any necessity that can justify such a 
measure. . . . 


108 

Tnr Hicjh Court of Admiralty 
The Le Louis 
(1817) 2 Dods. 210 

A French vessel on her way from Martinique to the coast of Africa 
was captured on the high seas by an English cutter. It was alleged 
that the vessel was indulging in the slave trade after that trade had 
been made illegal by the laws of France and by the treaty of 1815 
between England and France.' 

The Vice-Admiralty Court at Sierra Leone condemned the vessel 
for participating in the slave trade contrary to the law of nations. 
The High Court of Admiralty allowed the appeal from this decision. 

Judgment 

Per Sir William Scott: 

... At the outset of the proceedings the seizor describes himself 


' Additional Article to the Treaty of Vienna, 2 Dods. App. N. (165 English 
Reports, p. 1573). 
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as commissioned to make captures and seizures. It certainly appeared 
to be a singular commission that authorised him to make captures 
in time of peace. . . . This commission professes to be issued by the 
Governor of Sierra Leone, on January 25, 1816; to be founded on 
the Slave Trade Act,^ and to authorise the commander to seize and 
detain—for I do not find that the word capture occurs —all ships and 
vessels offending against that Act, or any other Act abolishing the 
slave trade; and, after stating these facts, (it might be sufticient) to 
observe that neither this British Act of Parliament, nor any commis¬ 
sion founded on it, can affect any right or interest of foreigners, unless 
they are founded upon principles and impose regulations that are 
consistent with the law of nations. That is the only law which Great 
Britain can apply to them; and the generality of any terms employed 
in an Act of Parliament must be narrowed in construction by a religious 
adherence thereto. 

. . . (Sir William reviewed the procedure adopted during the 
hearing at Sierra Leone.) The prize interrogatories calculated for 
the transactions of war arc, instantly on bringing in, applied to this 
transaction, which, however, denominated a capture, and, with what¬ 
ever fatal violence accompanied, is in truth a transaction of peace. 

. . . There is, 1 think, considerable difficulty in vindicating the cor¬ 
rectness of these proceedings, except upon the supposition that per¬ 
sons charged with a concern in so odious a traffic are instantly to have 
a caput lupinuni placed upon their shoulders, and are not entitled, 
in the course of proceedings against them, to the ordinary forms and 
measures of justice. ... 1 hasten to the . . . task of considering 
the propriety of the judgment itself; having just stated that the grounds 
arc two: one, that this was a French ship, intentionally employed in 
the African .slave trade; the other, that she resisted by force the King 
of England's commissioned cruiser. 

... I think that the natural order of things compels me to inquire 
first, whether the party who demanded had a right to search; for if 
not, then not only was the resistance to it lawful, but likewise the 
very fact on which the other ground of condemnation rests is totally 
removed. For if no right to visit and search, then no ulterior right 
of seizing and bringing in, and proceeding to adjudication; and it 
is in the course of those proceedings alone that the facts arc produced, 
that she is a French ship trading in slaves; and if these facts are 
made known to the seizor by his own unwarranted acts, he cannot 
avail himself of discoveries thus unlawfully produced, nor take advan¬ 
tage of the consequences of his own wrong. Supposing, however, that 
it should appear that he had a right to visit and search, and therefore 
to avail him.sclf of all the information he so acquired, the question 
would then be, whether that information has established . . . that 


1811, 51 Geo. 3, c. 23. 
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it was a French ship intentionally employed in the slave trade, which 
. . . appears to be sufhciently shown; . . . that such a trading is a 
contravention of the French law; for it has been repeatedly admitted 
that the Court, in order to support this sentence of condemnation, 
must have the foundation of the trade being prohibited by the law of 
the country to which the parly belongs.® 

Upon the first questiiMi, whether the right of search exists in time 
of peace . . . two principles of public law are generally recognised 
as fundamental. One is ihe perfect equality and entire independence 
of all distinct States. Relative magnitude creates no distinction of 
right; relative imbecility, whether permanent or casual, gives no 
additional right to the more powerful neighbour; and any advantage 
seized upon that ground is mere usurpation. This is the great founda¬ 
tion of public law, which it mainly concerns the peace of mankind, 
both in their politic and private capacities, to preserve inviolate. The 
second is, that, all nations being equal, all have an equal right to the 
uninterrupted use of the unappropriated parts of the ocean for their 
navigation. In places where no local authority exists, where the 
subjects of all wStates meet upon a footing of entire equality and 
independence, no one State, or any of its subjects, has a right to 
assume or exercise authority over the subjects of another. 1 can 
find no authority that gives the right of interruption to the navigation 
of States in amity upon the high seas, excepting that which the rights 
of war give to both belligerents against neutrals. This right, incom¬ 
modious as its exercise may occasionally be to those who are subjected 
to it, has been fully established in the legal practice of nations, having 
for its foundation the necessities of self-defence, in preventing the 
enem\' from being supplied with the instruments of war, and from 
having his means of annoyance augmented by the advantages of mari¬ 
time commerce. Against the property of his enemy each belligerent 
has the extreme rights of war. Against that of neutrals, the friends 
of both, each has the right of visitation and search., and of pursuing an 
inquiry whether they are employed in the service of his enemy, the 
right being subject, in almost all cases of an inquiry wrongfully 
pursued, to a compensation in co.sts and damages. 

With professed pirates there is no state of peace. They are the 
enemies of every country, and at all times and therefore are universally 
subject to the extreme rights of war. ... At present, under the law, 
as now' generally understood and practised, no nation can exercise a 
right of visitation and search upon the common and unappropriated 
parts of the sea, save only on the belligerent claim. If it be asked 
why the right of search does not exist in time of peace as well as in 
war, the answ'er is prompt; that it has not the same foundation on which 
alone it is tolerated in war—the necessities of self-defence. They 

'The Amedie (1810; 1 Acton 240; The Diana (1813) 1 Dods. 95. 
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introduced it in war; and practice has established it. No such necessi¬ 
ties have introduced it in time of peace, and no such practice has 
established it. It is true, that wild claims . . . have been occasionally 
set up by nations ... in the East and West Indian seas; but these 
are claims of a nature quite foreign to the present question, being 
claims not of a general right of visitation and search upon the high seas 
unappropriated, but extravagant claims to the appropriation of par¬ 
ticular seas, founded upon some grants of a pretended authority, 
or upon some ancient exclusive usurpation. Upon a principle much 
more just in itself and much more temperately applied, maritime 
States have claimed a right of visitation and inquiry within those 
parts of the ocean adjoining to their shores, which the common 
courtesy of nations has for their common convenience allowed to 
be considered as parts of their dominions for various domestic 
purposes, and particularly for fiscal or defensive regulations more 
immediately affecting their safely and welfare. Such are our hovering 
laws,’ which, within certain limited distances more or less moderately 
assigned, subject foreign vessels to such examination. This has nothing 
in common w^ith a right of visitation and search upon the unappro¬ 
priated parts of the ocean. . . . 

The right of visitation being in this present case exercised in time 
of peace, the question arises, how is it to be legalised? And looking 
to w'hat I have described as the known existing law of nations evidenced 
by all authority and all practice, it must be upon the ground that the 
captured vessel is to be taken legally as a pirate, or else some nev/ 
ground is to be assumed on which this right, which has been distinctly 
admitted not to exist generally in time of peace, can be supported. 
Wherever it has existed, it has existed upon the ground of repelling 
injury, and as a measure of self-defence. No practice that exists in 
the world carries it further. 

It is perfectly clear that this vessel cannot be deemed a pirate 
from any want of a national character legally obtained. She is the 
property not of sea rovers, but of French acknow^Iedged domiciled 
subjects. She has a French pass, French register, and all proper docu¬ 
ments, and is an acknowiedged portion of the mercantile marine of 
that country. If, therefore, the character of a pirate can be impressed 
upon her, it must be only on the ground of her occupation as a slave 
trader; no other act of piracy being imputed. The question then 
conies to this: Can the occupation of this French vessel be legally 
deemed a piracy, inferring, as it must do, if it be so. all the pains and 
penalties of piracy? ... In discussing this question, I must consider 
it ... as the law considers it; and, looking at the question in that 
direction, I think it requires no labour of proof to show that such an 
occupation cannot be deemed a legal piracy. The very statute lately 
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passed which makes it a transportable offence in any British subject 
to be concerned in this trade, affords a decisive proof that it was not 
liable to be considered as a piracy, and a capital offence, as it would 
be in foreigners as well as British subjects, if it was a piracy at all. 
In truth it wants some of the distinguishing features of that offence. 
It is not the act of freebooters, enemies of the human race, renouncing 
every country, and ravaging every country in its coasts and vessels 
indiscriminately, and thereby creating a universal terror and alarm; 
but of persons confining their transactions-- reprehensible as they may 
be- - to particular countries without exciting the slightest apprehension 
in others. It is not the act of persons insulting and assaulting coasts 
and vessels against the will of the Governments and the course of 
their laws, but of persons resorting thither to carry on a traffic . . .. 
not only recognised but invited by the institutions and administrations 
of those barbarous communities. ... No lawyer, I presume, could be 
found hardy enough to maintain that an indictment for piracy could 
be supported by the mere evidence of trading in slaves. Be the 
malignity of the practice what it may, it is not that of piracy, in legal 
consideration. 

Pirac> being excluded, the Court has to look for some new and 
peculiar ground: but in the first place a new and very extensive 
ground is offered to it by the suggestion . . . that this trade, if not 
the crime of piracy, is nevertheless crime, and that every nation 
. . . has not only a right, but a duly to prevent in every place the 
commission of crime. It is a sphere of duty suliicienlly large that is 
thus opened out to communities and to their members. But to estab¬ 
lish the consequence required, it is first necessary to establish that 
the right to interpose by force to prevent the commission of crime 
commences, not upon the commencement of the overt act, nor upon 
the evident approach towards it, but on the bare surmise grounded 
on the mere possibility ; for unless it goes that length it will not support 
the right of forcible inquiry and search. . . . Secondly, it must be 
shown that the act imputed to the parties is unquestionably and 
legally criminal by the universal law of nations; for the right of search 
makes no distinctions, and in truth can make none; for till the ship is 
searched it cannot be known whether she is a slave trader or not, and 
whether she belongs to a nation which admits the act to be criminal, 
or to one which maintains it to be simply commercial. . . . (The 
Court) must conform to the judgment of the law upon that subject; 
and acting as a Court in the administration of law, it cannot attribute 
criminality to an act where the law imputes none. It must look to 
the legal standard of morality; and upon a question of this nature, 
that standard must be found in the law of nations as fixed and 
evidenced by general and ancient and admitted practice, by treaties 
and by the general tenor of the laws and ordinances and the formal 
transactions of civilised States; and looking to those authorities, I 
find a difficulty in maintaining that the traffic is legally criminal. 



The Le Louis 


417 


Cask 108 ] 

. . . Within these few years a considerable change of opinion 
has taken place, particularly in this country. Formal declarations 
have been made, and laws enacted, in reprobation of this practice; and 
pains, ably and zealously conducted, have been taken to induce other 
countries to follow the example; but at present with insufficient effect: 
for there are nations which adhere to the practice, under all the 
encouragement which their own laws can give it. What is the 
doctrine of our Courts of the Law of Nations relatively to them? 
Why, that their practice is to be respected; that their slaves if taken 
are to be restored to them; and, if not taken under innocent mistake, 
to be restored with costs and damages. All this, surely, upon the 
ground that such conduct on the part of any State is no departure 
from the law of nations; because, if it were, no such respect could be 
allowed to it, upon an exemption of its own making; for no nation can 
privilege itself to commit a crime against the law of nations by a 
mere municipal regulation of its own. And if our understanding and 
administration of the law of nations be that every nation, indepen¬ 
dently of treaties, retains a legal right to carry on this traffic, and 
that the trade carried on under that authority is to be respected by all 
tribunals, foreign as well as domestic, it is not easy to find any 
consistent grounds on which to maintain that the traffic, according 
to our views of that law, is criminal. 

Against the subjects of countries which have issued declarations 
hostile to the trade, the Courts have not unfairly applied the ar^umen- 
tuni ad honiiues. At the same time, it is impossible not to feel . . . 
that if the real understanding of the law, both in this country and 
others, is to be collected from public acts as well as from public 
declarations, it will at least be difficult to determine with certainty 
and precision what tliat understanding really is. . . . The notorious 
fact is that, in the dominions of this country and others, many 
thousands of persons are held as property . . . upon no other 
original title than that which 1 am now called upon to pronounce a 
crime. . . . Yet (these instances) are protected by law, with all the 
securities that can be given to property in its most respected forms. 
Recent treaties with foreign Powers stipulate for a permitted continu¬ 
ance of this traffic to them for a course of years, and in extensive 
districts, and without any limitation of the numbers they may export. 
. . . In such a state of law and fact, at home and abroad, it is more 
than difficult to arrive at the conclusion, and for this Court, repre¬ 
senting this country, to notify such conclusion to foreign parties, 
that in its clear and conscious judgment of the law of nations upon 
this traffic, it is a gross violation of that law. . . . 

It is said that every country has a right to enforce its own naviga¬ 
tion laws; and so it certainly has, so far as it does not interfere with 
the rights of others. It has a right to see that its own vessels arc 
duly navigated, but it has no right in consequence to visit and search 
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all the apparent vessels of other countries on the high seas, in order 
to institute an inquiry whether they are not in truth British vessels 
violating British laws. No such right has ever been claimed, nor 
can it be exercised without the oppression of interrupting and harass¬ 
ing the real and lawful navigation of other countries; for the right of 
search, when it exists at all, is universal and will extend to vessels 
of all countries, whether they tolerate the slave trade or not, and 
whether the vessels arc employed in slave trading or in any other 
traffic. It is no objection to say that British ships may thus by 
disguise elude the obligations of British law. The answer of the 
foreigner is ready, that you have no right to provide against the 
inconvenience by imposing a burden upon his navigation. If the 
question were even reduced lo this, that either all British ships might 
fraudulently escape or all foreign ships be injuriously harassed. Great 
Britain could not claim the option to embrace the latter branch of 
the alternative. When you complain that the regulation cannot be 
enforced without the exercise of such a right, the answer again is that 
you ought not to make regulations which you cannot enforce without 
trespassing upon the rights of others. If it were a matter by which 
your own safety was affected, the necessities of self-defence would 
fully justify; but in a mailer in which your own safety is in no degree 
concerned, \ou have no right to prevent a suspected injustice towards 
another b\’ committing an actual injustice of your own. . . . 

It is said . . . that if not permitted in time of peace it will be 
extremely difficult to suppress the traflic. . . . But the difficulty of 
the attainment will not legalise measures that arc otherwise illegal. 
To press forward to a great principle by breaking through every other 
great principle that stands in the way of its establishment; to force 
the way to the liberation of Africa by trampling on the independence 
of other Slates in Europe; in short, to procure an eminent good by 
means that are unlawful, is as little consistent to private morality as 
to public justice. Obtain the concurrence of other nations if you 
can. . . . But a nation is not justified in assuming rights that do not 
belong to her merely because she means to apply them to a laudable 
purpose; nor in setting out upon a moral crusade of converting other 
nations by acts of unlawful force. Nor is it to be argued that because 
other nations approve the ultimate purpose they must therefore submit 
to every measure which any one State or its subjects may inconsider¬ 
ately adopt for its attainment. In this very case nothing could be 
clearer than that the only French law produced is in direct contra¬ 
diction to such a notion; because approving as it does—though to a 
very limited extent—the abolition, it nevertheless reserves to its own 
authorities the cognizance of each cause and the appropriation of 
the penalties. . . . 

(The Court then proceeded to consider whether French law had 
forbidden slave trading.) On November 30, 1815, the additional 
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article of the definitive treaty ... is formally and publicly executed. 
. . . It is in these terms: ‘The High Contracting Parties, sincerely 
desiring to give elTect to the measures on which they deliberated at 
the Congress of Vienna, for the complete and universal abolition 
of the slave trade, and having each in their respective dominions 
prohibited, without restriction, their colonies and subjects from taking 
any part whatever in this traffic, engage to renew, conjointly, their 
efforts, with a view to ensure final success to the principles which they 
proclaimed in the declaration of February 8, 1815,’ and to concert, 
without loss of time, by their ministers at the Court of London, the 
most effeclual measures for the entire and definitive abolition of a 
traffic so odious and so highly reproved by the laws of religion and 
nature/ 

Now, what are the effects of this treaty? According to the view 
1 take of it they are two, . . . one, declaratory of a fact, the other, 
promissory of future measures. It is to be observed that the treaty 
itself does not abolish the slave trade, it does not inform the subjects 
that that trade is hereby abolished, and that by virtue of the prohibi¬ 
tions therein contained, its subjects shall not in future carry on that 
trade: but the contracting powers mutually inform each otlier of the 
fact that llicy have in their respective dominions abolished the slave 
trade, without staling at all the mode in which the abolition had taken 
place. It next engages to take future measures for the universal 
abolition. That with respect to both the declaratory and promissory 
parts Great Britain has acted with the optima jides is known to the 
whole world, which has witnessed its domestic laws as well as its 
foreign negotiations. 

1 am very far from intimating that the Government of this country 
did not act with perfect propriety in accepting the assurance that the 
I'rcnch Government had actually abolished the slave trade, as a 
suflicient proof of the fact; but the fact is now denied by a person 
who has a right to deny it; for though a French subject, he is not 
bemnd to acknowledge the existence of any law that has not publicly 
appeared, and the other party having taken upon himself the burden 
of proving it in the course of a legal inquiry, the Court is compelled 
to demand and expect the ordinary evidence of such a disputed 
fact. . . . 

(Sir William then examined the single FTench document that had 
been produced.) The very production of a law^ professing to be 
enacted at the beginning of 1817 is a satisfactory proof that no such 
law existed in islb, the year of this transaction. . . . The seizor has 
entirely failed in the task he has undertaken of proving the existence 
of a prohibitory law, enacted by the legal Government (for it is no 

Declaration of the Ei^lU Powers, relative to the Universal Abt>!ition of the 

Slave Trade (Hertslet, fhe Map oj Knrupc h\ Treaty, vol. 1, 1875. No. 7). 
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use referring to legislation of the usurper Napoleon), which can be 
applied to the present transaction, and therefore upon that ground, 
as well as upon the other. 1 think myself called upon to reverse this 
judgment. . . . 


109 

Tin: High Coi rt of Admiralty 
The Magellan Pirates 

(1853) I Spinks 81 

Towards the end of 1851 an insurrection broke out in Chile. In 
the course of this insurrection an ollicer of the garrison of the penal 
settlement of Punta Arenas raised a rebellion against the governor, 
who was murdered. This ollicer and his companions then seized an 
English vessel, the EHzn Ci>nuslu on which they murdered the master 
and a passenger, and also an American vessel, the Florida, on which 
the\' murdered the owner. 

The British cornmander-in-chief in the area despatched the Virago 
to the Straits of Magellan, where she seized the Eliza Ci>rnislL When 
seized, the latter had on board a number of the Punta Arenas insurrec¬ 
tionists, together with some women and children. Fhe vessel's guns 
were loaded and the men armed. The vessel w'as under the command 
of Brionis, who had been commissioned by Cambiaso, the leader of 
the insurrection. The captured men were handed over to the Chilean 
authorities. The ViragiJ later captured the ri<.>rula in a C'hilean port, 
to which she had been brought by her American master and crew', 
after some of the insurrectionists on board had. while at sea, risen 
against Cambiaso. I reasure wiiich had been looted from the Eliza 
Cornish was found t)n board the Florida, All persons on board the 
latter, who were not Americans, were handed over to the Chilean 
aulliorities. 

A claim was laid under the Piracy Act, 1850,' asking the Court to 
declare the persons captured to be pirates, so that bounty could be 
claimed. The Court so declared. 

Judgment 

Per Dr. Lushington: 

... In the administration of our criminal law, generally speaking, 
all persons arc held to be pirates w^ho arc found guilty of piratical 
acts; and piratical acts are robbery or murder on the high seas. I do 
not believe that, even where human life was at stake, our Courts of 
Common Law' ever thought it necessary to extend their inquiries 
further, if it was clearly proved against the accused that they had 
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committed robbery and murder upon the high seas. In that case 
they were adjudged to be pirates, and suffered accordingly. Whatever 
may have been the definition in some of the books, ... it was never, 
so far as I am able to find, deemed necessary to inquire whether parties 
so convicted of these crimes had intended to rob on the high seas, or 
to murder on the high seas indiscriminately. 

Though the municipal law of different countries may and does 
differ in many respects as to its definition of piracy, yet 1 apprehend 
that all nations agree in this; that acts, such as those that I have 
mentioned, when committed on the high seas, are piratical acts, and 
contrary to the law of nations. 

It is true that where the subjects of one country may rebel against 
the ruling power, and commit divers acts of violence with regard to 
that ruling power, that other nations may not think fit to consider 
them as acts of piracy. But however that may be. I do not think it 
necessary to follow up that disquisition on the present occasion. 1 
think it does ru)t follow that, because persons who are rebels or 
insurgents may commit against the ruling power of their own country 
acts of violence, they may n(»t be, as well as insurgents and rebels, 
pirates also; pirates for other acts committed tow ards other powers. It 
does not follow that rebels or insurgents may not c(.>mmit piratical 
acts against the subjects of other vStates, especially if such acts were 
in no degree connected with the insurrection or rebellion. 

I'ven an independent State may, in my opinion, be guilty of 
piratical acts. W'hat were the Barbara pirates in olden times? W’hat 
man> of the African tribes at this moment? It is, 1 believe, notorious 
that tribes inhabiting the African coast of the Mediterranean will 
.send out their boats and capture any ships becalmed upon their 
coasts. Are lliey not pirates, because, perhaps, their whole livelihood 
may not depend on piratical acts? 1 am well aware that it has been 
said that a Stale cannot be piratical; but 1 am not dispo.sed to assent 
to such dictum as a universal proposition. 

It appears to me, Ihcrefc^re, that in atli.xing a construction to this 
statute, 1 am entitled to hold that the intention of the Legislature was, 
that acts of piracy might constitute men pirates, notwithstanding they 
w'cre committed by the subjects of a barbarous State, or by insurgents. 
It appears to me this is true as a general, though perhaps not as a 
universal proposition. . . . 

(The learned doctor then referred to common law piracy as defined 
by Ru.sscll.*) 

... As to the general character of these transactions. I really 
cannot bring myself to entertain a doubt. Even if I could be induced 
to adopt the distinction, that the acts in question were the acts of 
insurgents, I should still, even from that, adhere to the opinion that 

"Russell on Crimes, 1S4.L Bk. 2, ch. 8. ss. 1 anJ 2. 
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they were piratical acts; piratical acts, loo, in my judgment, in no 
way connected with the insurrection or rebellion, or with the intention 
of these parties to go to any other part of the world, ... I am of 
opinion that the persons who did these acts were guilty of piracy, and 
were to be deemed pirates. ... 

It has been said that these acts were not commilted on the high 
seas, and therefore the murder and robbery not properly or legally 
piratical. This objection well deserves cemsideration: for it is true 
that murder and robbery, done upon land, and ru^i by persons 
notoriously pirates, would not be piracy. . . . I he IJiza Cor?ii\h 
and the Florida were seized in port, and the murders com¬ 
mitted in port or committed on land, on liie persons taken 
out of the vessels. Had the vessels been recaptured whilst 
lying in port, there might be raised an argument . . . that these 
offences . . . uould not be classed as piracy. 1 say it might be so; 
though I am not dispe-jsed to hold that the doctrine that the pt)rt, 
forming a part of the dominions of the State to u Inch it belongs, ought 
in all cases to divest robbery and murder done in such port of the 
character of piracy. ... 1 am . . . inclined to come lo that con¬ 
clusion . . . because the statute e.\pressl> contemplates acts done on 
shore, for these are the words: ' Shall . . . attack or be engaged with 
an\ person alleged be pirates, afloat or asliore manifestly intend¬ 
ing to take cognizance of piratical oll'ences. or oli’ences of that class 
when lhe\ were committed on shore. It would quite fail if it were not 
so: because we all know that pirates arc not perpetually at sea. but 
under the necessity of going on shore at \arious places; and. t>f course, 
they must be fvdlmvcd and taken there, or not .it all. 

In this case, lu)we\er. the siiips were carried awa> and navigated 
by the very same persons who v^riginall> seized theiti. \ow, I ciui- 
sider the possession at sea to have been a piratical pcvNscs.sion; to ha\e 
been a continuation of the murder and robbery: a.nd the carrying 
away of the ships on the high seas to liave been piratical acts, quite 
independently of the original seizure, 

. . . The words of the Act arc ‘shall attack or be engaged with 
an\ persons alleged to be pirates, afloat or ashore '. 1 am to determine 
whether the pei'sons or any of them so attacked or engaged were 
pirates. . . . 

... I lake an attack to be the use (.)f, or the attempt to use. force 
or violence. I take it, it is not necessary, to constitute an attack, that 
there should be any resistance, or any actual combat or any blood 
spilt. l.bigagcmeni is a different word, and seems necessarily to imply 
that there was something of a combat or fight. 

Now\ with respect to the Flira ('<trnish, it appears to me to fall 
fairly within the Act of Parliament. She w'as in possession of pirates; 


■'Section I. 
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her capture was efl’ecled by intimidation, by an overwhelming force; 
she yielded of necessity, when a gun was fired across her bows. I 
cannot conceive that, in order to bring this case within the meaning of 
the statute, it was necessary that a gun should be fired into her. I 
think that bloodshed is not an indispensable ingredient to form an 
attack within the meaning of the statute, and that the Legislature 
never intended that, in order to entitle themselves to reward, the 
captors must take away human life. 

... No man, I think, can reasonably doubt that the capture of 
tlie i'Aizd ('(trnish was elfccted by force alone not, indeed, by actual 
violence, but by an intimidation which rendered it unnecessary. . . . 

... It is, I think, fair to conclude that all who embarked on 
board the iAizu Cc^rnish or the Florida, save the American crew, 
were cimspirators in the original murders and robberies (and, there¬ 
fore, those captured on land, where they had been disembarked by 
the rebel leader, were also pirates). . . . 

Lastly, m> attention must be directed to the recapture of tlie 

Florida .She was, when the Virayi> found her fin the Chilean 

port of) .San ('arlos, in possession of a part of the persons who had 
originall) embarked in her at Punta Arenas; but they had risen on 
( ambiaso, and he and some of his comrades were in confinement. 
She llien was in the actual possession of those w'ho . . . had been 
concerned in acts of piracy, and not only that, but who had continued 
the acts by carrying the vessel away over the .sea for their own object 
and for their own advantage. 

It d(K‘s no{ appear to me U) matter which of the pirates were in 
possession. ... 1 think they are all placed in the same category, and 
all to be deemed pirates. 

. . . t I he commander of the 17/v/gtd, on his arrival, immediately 
placed his vessel alongside the Florida and boarded her . . and 
took forcible possession of her again. , . . 

. . . I'he persons so taken arc justly U) he deemed pirates. . . . 


no 

C'oi ki I’OR Crown (\asi s RrsiRvrD 

R. Keyn (The Franconia) 

(1876)2 I-x. D. 63 

The accu.sed was a German in command of a German vessel, the 
Franconia, which, within two and a half miles of Dover beach, 
collided with a British steamer, the Strathclyde, which sank. The 
accused was charged with the manslaughter of one of the passengers 
on the Strathclyde. 
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It was alleged for the prisoner that the Court had no jurisdiction, 
but the judge ruled that it had, and the jury found him guilty. 

The question for the Court for Crown Cases Reserved w'as whether 
the Central Criminal Court had jurisdiction. The Court by seven 
judges to six—although apparently Archibald .1., who died before 
judgment was delivered, agreed with the majority —held that the 
Central Criminal C'ourt was w’ithout jurisdiction. This decision was 
soon followed by the passing of the Territorial Waters Jurisdiction 
Act, 1878,^ which gave the Tnglish Courts jurisdiction over oil’ences 
committed in territorial waters. 


Judgment 

Per Cock burn CJ.; 

. . . The legality of the conviction is contested, on the ground that 
the accused is a foreigner: that the Franconia, the ship lie commanded, 
was a foreign vessel, sailing from a foreign port, bound on a foreign 
voyage; that the alleged olTence was commiiied on llie high seas. 
Imder these circumstances, it is contended that the accused, tliough 
he may be amenable to the law of his own country, is not capable of 
being tried and punished by the law of Tnglanil. 

The facts on which this defence is based are not capable of being 
disputed; but a twofold answer is given on the part of the proseciititm : 
First, that, although the occurrence on which the charge is founded 
took place on the high seas in this sense, that the place in which it 
happened was not within the body of a county, it occurred within 
three miles of the English coast: that, by the law v>f nations, the sea. 
for a space of three miles from the coast, is part (^f the territory of the 
country to which the coast belongs: that, consequenll\, the f rancimia, 
at the time the olTence was committed, w'as in English waters, and those 
on board were therefore subject to Ediglish law, Sect>ndly, that, 
although the negligence of which the accused was guilty occurred on 
board a foreign vessel, the death occasioned bs such negligence took 
place on board a British vessel; and that, as a British vessel is in 
point of law to be considered British territory, the otfence having been 
consummated by the death of the deceased in a British ship, must be 
considered as having been committed on British territory. 

I . . . proceed, in the first instance, to consider the general question 
—how far, independently of (the arguments put forward by the 

Ml & 42 Viet., c. ly. The pre;jrnhle declares that ‘the rij^htfu! juiisdieliDn 
of Her Majesty, her heirs and successors extends and alw'ays has extended 
over the open seas adjacent tc> the coasts of the United Kinydom, and of 
all other parts of Her Majesty's dominions to such a distance as is necessary 
for the defence and security of such dominions,* and that * it is expedient 
that all offences committed in the open sea within a certain distance of the 
coasts of the United Kingdom and of all other parts of Her Majesty's 
dominions, by whomsoever committed, should be dealt with according to 
law.’ 
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Crown), the accused, being al the lime the offence was committed a 
foreign subject, in a foreign ship, on a foreign voyage, on the high 
seas, is amenable to the law of England. 

Now, no proposition of law can be more incontestable or more 
universally admitted than that, according to the general law of nations, 
a foreigner, though criminally responsible to the law of a nation not 
his own for acts done by him while within the limits of its territory, 
cannot be made responsible to its law for acts done beyond such 
limits. . . . 

This rule must, however, be taken subject to this qualification, 
namely, that if the legislature of a particular country should think fit 
by express enactment to render foreigners subject to its law with 
reference to offences committed beyond the limits of its territory, it 
would be incumbent on the Courts of such country to give effect to 
such enactment, leaving it to the state to settle the question of inter¬ 
national law with the governments of other nations. . . . 

To the general rule to which I have referred there is one exception 
- that of a foreigner on board the ship of another nation. But the 
exception is apparent rather than real; for by the received law of every 
nation a ship on the high seas carries its nationality and the law of its 
own nation with it, and in this respect has been likened to a Heating 
pv)rtion of the national territory.^ All on board, therefore, whether 
subjects or foreigners, are bound to t^bey the law^ of the country to 
which the ship belongs, as though they were actually on its territory on 
land, and are liable to the penalties of that law for any oifence 
committed against it. 

But they are liable to that law alone. On board a foreign ship on 
the high seas, the hireigner is liable to the law’ of the foreign ship 
only. It is only when a fv^reign ship comes into the ports or waters of 
another Slate that the ship and those on board become subject to 
the local law. The.sc are the established rules of the law of nations. 
They have been adopted into our own municipal law. and must be 
taken to form part of it. 

According to the general law, therefore, a foreigner who is not 
residing permanently or temporarily in British territory, or on board 
a British ship, cannot be held responsible for an infraction of the law 
of this country. Unless, therefore, the accused, Keyn, at the time the 
offence of which he has been convicted w^as committed, was on British 
territory or on board a British ship, he could not be properly brought 
to trial under English law, in the absence of express legislation. . . . 

Whatever of the .sea lies within the body of a county is within the 
jurisdiction of the common law. Whatever does not, belonged 
formerly to that of the Admiralty, and now' belongs to the Courts to 


‘ ('a. Chi Chvufii* v. The Kiti^ A.C. 160, 174-^. see above, No. 4. 
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which the jurisdiction of the admiral has been transferred by statute; 
while in the estuaries or mouths of great rivers, below the bridges, in 
the matter of murder and mayhem, the jurisdiction is concurrent. On 
the shore of ihe outer sea the body of the county extends so far as the 
land is uncovered by water. And so rigorous has been the line of 
demarcation between the two jurisdictions, that, as regards the shore 
between high and low water-mark, the jurisdiction has been dixided 
between the Admiralty and the common law according to the state of 
the tide. Such was the law in the time of Lord Coke: and as regard 
otTences such it is still. . . . 

W’e must, tlicrefore, deal with this case as one which wtuild have 
been under the ancient jurisdiction of the admiral. But the jurisdiction 
of the admiral, though largely asserted in theory, was nc\er. m> far 
as I am aware except in the case of piracy, which, as the pirate was 
considered the ctnnniunis fiostis of mankind, was triable an\where 
exercised, or attempted to be exercised, in respect of oH'cnces. i>ver 
other than Fnglish ships. . . . 

. . . The jurisdiction iT the admiral, however largely asserted in 
theory in ancient times, being abandoned as untenable, it becomes 
necessary for the counsel for the Crown to ha\e recourse li> a doctrine 
of comparaiixely nu^dern growth, namelx, that a belt of sea, li> a 
distance of three miles from the coast, though so far a portion of 
the high seas as to be still within the jurisdiclion of the admiral, 
is part of the lerriK^ry of the realm, so as to make a foreigner in a 
foreign ship, within such belt, tlu'ugli on a \i\\age io a foreign puM-t. 
subject to our law\ which it is clear he would not be on the high 
sea beviMid such limit. It is necessary \o keep the old assertion of 
jiirisdictivm and liiat of lo-day essentially distinct, and it should be 
borne in mind that it is because all proof of the actual exercise of any 
jurisdiction by the admiral over foreigners in the naria^w seas totally 
fails, that it becomes neccssarx to gi\e to the ihree-ntile /.one the 
character of ierrit(^ry in order to make gCHuI the assertion of jurisdic* 
lion over the foreigner therein. 

Now, it may be asserted without fear of contradiction that the 
position that the sea within a bell or /one of three miles from the 
shore, as distinguished from the rest of the open sea, forms part of 
the realm or territory of ihe Cnnvn is a doctrine unknown to the 
ancient law of Fingland, and which has never >ct received the sanction 
of an English criminal Court of justice. . . . 

(The learned Chief Justice then referred to the various extensive 
claims to .sovereignty over wide expanses of the open sea made in 
the past by England and other countries, but) all thc.se vain and 
extravagant pretensions have long since given way to the influence of 
reason and common sen.se. If, indeed, the sovereignly thus asserted 
had a real existence, and could now be maintained, it would, of cour.se, 
independently of any question as to the three-mile zone, be conclusive 
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of the present case. But the claim to such sovereignty, at all limes 
unfounded, has long since been abandoned. No one would now dream 
of asserting that the sovereign of these realms has any greater right 
over the surrounding seas than the sovereigns of the opposite shores: 
or that it is the special duty and privilege of the Oueen of Great Britain 
to keep the peace in these seas; or that the Court of Admiralty could 
try a foreigner for an (4Tence committed in a foreign vessel in all parts 
of tlic Channel. . . . The consensus of jurists, which has f>een so much 
insisted on as authority, is perfectly unanimous as to the non-existence 
of any such jurisdiction. Indeed, it is because this claim of sovereignty 
is admitted to be untenable that it has been found necessary to resort 
to the theory of the three-mile zone. It is in vain, therefore, that the 
ancient assertion i>f sovereignty over the narrow sea.s is invoked to give 
countenance to the rule now sought to be established, of jurisdiction 
over the three-mile zone. If this rule is to prevail, it must be on 
alt(>gclhcr diilerent gnnjnds. To invoke as its foundation, or in its 
supp(Mt, an assertion of sovereignty which, for all practical purposes, 
is, and always has been, idle and unfounded, and the invalidity of 
which renders it necessary io have recourse to the new doctrine, 
involves an inconsistency, on which it would be superfluous to dwell. 
I must confess myself unable to comprehend how. when the ancient 
doctrine as to sovereignty o\er the narrow seas is adduced, its opera¬ 
tion can be confined to the three-mile zone. If the argument is gocul 
for an\thing, it must apply t(^ the whole of the surrtujnding seas. But 
the counsel fc>r the Cr(>wn e\idently shrank from applying it to this 
extent. Such a pretensit>n would not be admitted or endured by 
foreign nations. 'I'hai it is out of this extravagant assertion of 
sovereignly that the doctrine on the three-mile jurisdiction, as.sertcd on 
the part of the CTcnvn. and which, the older claim being necessarily 
abaiuhmed, we are now called upon to consider, has sprung up 1 
readily admit. . . . 

[■rom the review cT (the) authorities we arrive at the following 
results, rhere can he no dvnibt that the suggestion of Bynkershock." 
that the .sea surrcnmdlng the coast to the extent t)f canmui-range 
should be treated as belonging to the slate owning the coast, has. 
with but very few exceptions, been accepted and adopted by the 
publicists who have followed him during the last two centuries. But 
it is equally clear that, in the practical application of the rule, in 
respect of the particular of distance, as also in the still more essential 
particular of the character and degree of sovereignly and dominion 
to be exercised, great dilTerence of opinion and uncertainly have 
prevailed, and still continue to exist. 

As regards distance, while the majority of the authors have 
adhered to the three-mile zone, others, . . . applying with greater 
consistency the principle on which the whole doctrine rests, insist 
on extending the distance to the modem range of cannon- in other 

'Pc Pominio Maris. 1702. chapter 2. 
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words doubling it. I’his difference of opinion may be of little practical 
importance in the present instance, inasmuch as the place at which the 
offence occurred was within the lesser distance; but it is, nevertheless, 
not immaterial as showing how unsettled this doctrine still is. The 
question of sovereignty, on the other hand, is all-important. . . . 

One set of writers . . . ascribe to the state territorial property and 
sovereignty over the three miles of sea, to the extent of excluding the 
ships of all other nations, even for the purpose of passage. . . . Another 
set concede territorial property and sovereignty, but make it subject 
to the right of other nations to use these waters for the purpose of 
navigation. Others again . . . deny any right of territorial properly, 
but concede ‘ jurisdiction '; by which I understand them to mean the 
power of applying the law, applicable to persons on the land, to all 
who are within the territorial water, and the power of legislating \n 
respect of it. so as to bind everyone who comes within the jurisdiction, 
whether subjects or foreigners. Some . . . would confine this jurisdic¬ 
tion to purposes of * safety and police b\ which I should be disposed 
to understand measures for the protcclit>n of the territory, . . . rather 
than the general application of the criminal law. 

Other authors . . . would restrict the jurisdiction to certain 
specified purposes in which the stale has an immediate interest. . . . 

. . . None of these writers, it should he noted, discuss the question, 
or go the length of asserting that a foreigner in a foreign ship, using 
the waters in question for the purpose of navigation solely, on its way 
to another country, is liable to the criminal law of the adjoining 
country for an offence committed on board. 

Now\ when it is remembered that it is mainly on the statements 
and authority of these writers, and to opinii>ns founded upon them, 
that we are called upon to hold that foreigners on the so-called 
territorial sea are subject to the general law of this country, the dis¬ 
crepancy of opinion which 1 have been pointing out becomes very 
material. Looking to this, we may properly ask those who contend 
for the application of the existing law’ to the liltoral sea independently 
of legislation, to tell us the extent to which we are to go in applying 
it. . . . Which of these wTiters arc we to follow? . . . What is there in 
them which authorises us to assume not only that Parliament can of 
right deal with the three-mile /one as forming part of our territory, 
but also that, by the mere assent of other nations, the sea to this 
extent has become so completely a part of our territory as to be 
subject, without legislation, to the wiiolc body of our existing law, civil 
and criminal. 

But it said that, although the writers on international law are 
disagreed on so many essential points, they are all agreed as to the 
power of a littoral state to deal with the three-mile zone as subject to 
its dominion, and that consequently we may treat it as subject to 
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our law. But this reasoning strikes me as unsatisfactory; for what 
does this unanirnily in the general avail us when we come to the 
practical application of the law in the particular instance, if we are 
left wholly in the dark as to the degree to which the law can be 
legitimately enforced? This unanimity of opinion that the littoral 
sea is, at all events for some purposes, subject to the dominion of 
the local state, may go far to show that, by the concurrence of (nher 
nations, such a state may deal with these waters as subject to its 
legislation. But it wholly fails to show that, in the absence of such 
legislation, the ordinary law of the local state W'ill extend over the 
waters in question which is the point which we have to determine. . . . 

... It seems me to follow that when the sovereignty and jurisdic¬ 
tion from which the property in the soil of the sea w'as inferred is 
gone, the territorial property which was suggested to be consequent 
upon it must necessarily go with it. 

. . . No concurrent assent of nations, that a portion of what before 
W’as treated as the high sea. and as such common to all the world, 
sliall now' he treated as the territory of the local stale, can of itself 
without the authority of Parliament, convert that which behne was in 
the eye of the law high sea into British territory, and so change the 
law', or gi\e to the Qmrts of this country, independently of legislation, 
a jurisdiction o\er the foreigner where they had it not before. . . . 

F'ven if entire unanimity had existed in respect of the important 
particulars to which I have referred, in place of so much discrepanev 
of opinion, the question would still remain, how far the law’ as slated 
by the publicists had received the assent of the civilised nations of 
the world. For writers on international law, however valuable their 
labours may be in elucidating and ascertaining the principles and rule 
of law, caniKU make the law. lo be binding, the law must have 
received the assent of the nations who arc to be bound by it. This 
assent may be express, as bv treaty or the acknowledged concurrence 
(T governments, or may be implied from esiabli.shed usage. ... In the 
ab.sencc of proof of assent, . . . derived frcMii one or other of these 
sources, no unanimity on the part of theoretical writers would warrant 
the judicial application of the law on the sole aulhorilv of their views 
or statements. Nor, in my opinioii, would the clearest proof of 
unanimous assent on the part of other nations be sufllcient to authorise 
the tribunals of this country to apply, without an Act of Parliament, 
what w'ould practically amount lo a new law. In so doing we should 
be unjustifiably usurping the province of the legislature. The assent of 
nations is dcnibtless sunicicnt to give the power of parliamentary 
legislation in a mailer olherwise within the sphere of international 
law; but it would be powerless lo confer without such legislation a 
jurisdiction beyond and unknown to the law, such as that now insisted 
on, a jurisdiction over foreigners in foreign ships on a portion of the 
high seas. 
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When 1 am told that all other nations have assented to such an 
absolute dominion on the part of the littoral stale, over this portion 
of the sea. as that their ships may be excluded fnnn it, and that, without 
any open legislation, or notice to them or their subjects, the latter may 
be held liable to the local law’, I ask. first, what proof there is of such 
assent as here asserted; and, secondly, to what extent has such assent 
been carried? a question of infinite importance, when, undirected by 
legislation, we are called upon to apply the law on the strength of 
such assent. It is said that we are to take the statements of the 
publicists as ciMiclusive proi^f (>f the assent in ijuestion. and much has 
been said to impress on us the respect which is due to their authority, 
and that they are to be looked upim as witnesses (^f the facts to w'hich 
they speak, witnesses whose sialcmenls, or the foundatimi on which 
llu^se slalemenls rest, we are scarcely at liberty {o cjucNiion. I demur 
altogether to this positiofi. I entertain a pn'found respect for the 
opinivMis of jurists when dealing with the matters of juridical principle 
aiui opinion, hut we arc here dealing with a question not I'f 
principle hut of fact, and 1 must assert my entire liberty to examine 
the evidence and see upon what foundation these statements are based. 
The question is not one of theoretical opinion, Init of fact, and, 
fortunately, the writers upon whose statements we are called upon to 
act ha\e alTorded us the means of testing thv>se statements by reference 
to facts. They refer us to tw'o things, and \o these alone treatie.^- 
and usage. . . . 

First, then, let us .see how the matter stands as regards treaties. 
It may be asserted, without fear of contradiction, that the rule that 
the sea surrounding the canist In to be treated as a part of the adjacent 
territory, so that the state shall ha\e e\clusi\e dominion over it, and 
that the law of the latter shall be generally applicable to those passing 
over it in the ships (>f (uher natives, has ne\er been made the 
subject-matter of any lreat\. or, as matter (T ackn<nvledged right, has 
formed the basis of an\ treaty, or has e\cr been the subject of 
diplomatic disciissitm. !i has been entirely the creation of the writers 
on iniernaiiimal law. It is true that the writers . . . cmistantly refer to 
treaties in support of the doctrine they assert. Bui when the treaties 
they refer to arc looked at, they will be buind to relate to two subjects 
only—the observance of the rights and obligations of neutrality, and 
the exclusive right of fishing In fixing the limits to w'hich these rights 
should extend, nations have so far followed the writers on international 
law as to adopt the three-mile range as a convumient distance. . . . 

But in all these treaties this di.slancc is adopted, not as matter of 
existing right established by the general law of nations, but as mailer 
of mutual concession and convention. Instead of upholding the 
doctrine contended for. the fact of these treaties having been entered 
into has rather the oppo.sitc tendency: for it is obvious that, if the 
territorial right of a nation bordering on the sea to this portion of the 



431 


Case 110J /?. v. Keyn (The Iranconia) 

adjacent waters had been established by the common assent of nations, 
these treaty arrangements would have been wholly superfluous. Each 
nation would have been bound, independently of treaty arrangement, 
. . . without any stipulation to that effect by treaty. For what object, 
then, have treaties been resorted to? Manifestly in order to obviate 
all questions as to concurrent or conflicting rights under the law of 
nations. Possibly, ... it may not be loo much to say that, indepen¬ 
dently of treaty, the three-niilc belt of sea might at this day be taken 
as belonging, for these purposes, to the local state. But it is scarcely 
logical to infer, from such treaties alone, that, because nations have 
agreed [o treat the littoral sea as belonging to the country it adjoins, 
for certain specified objects, they have therefore assented to forgo all 
other rights previously enjoved in common, and have submitted them¬ 
selves. even to the extent of the right of navigation on a portion of 
the high seas, and the liability of their subjects therein to the criminal 
law . . . and the jurisdiction of the local state. Equally illogical is it, 
as it seems to me. from the adoptivMi of the three-mile distance in these 
particular instances, to assume independently of anything else, a 
recv>gniiion, h\ the C(>mmon assent of nations. i>f the principle that 
the suhiecls one stale passing in ships within three miles of the 
coast of another shall be in all respects subjeci to the Jaw of the latter. 
It mav he tiiat the maritime nations of the world are prepared to 
actiuiesce in the appropriation of the liltcual sea: but I canni't think 
that lliesc treaties help us much towards arriving at the conclusion 
that this appri^priation has actually taken place. At all events, the 
qiiesiiim remains, whether jiidiciall} we can infer that the nations who 
have been parlies to these treaties, and still further those who have 
not, have thereby assenltxl Xo the application of the criminal law of 
other nations to their subjects on the waters in queslitin. and on the 
strength of such inference to applv the criminal law of this countrv. . . . 

So much for treaties. I hcn how stands the matter as to usage, to 
which reference is so frequently made by the publicists in suppc^rl of 
their doctrine? When the mailer is lo(>ked into, the only usage found 
to exist is such as is connected with navigation, or with revenue, local 
hsherics. or neuiralilv. and it is to these alone that the usage relied 
on is c<^nrmed, I'sage as to the application of the general law 
of the local state to foreigners on the littoral sea there is actually 
none. ... It is for the first lime that a Court of justice is now 
called upon to apply the criminal law’ of the country to such a case 
as the present. 

It may well be . . . that ... a nation which should now deal with 
(his portion of the sea as its own, so as to make foreigners within it 
subject to its law’, for the prevention and punishment of offences, 
would not be considered as infringing the rights of other nations. But 
1 apprehend that as the right to deal with these waters would result, 
not from any original or inherent right, but, from the acquiescence 
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of other states, some outward manifestation of the national will, in 
the shape of open practice or municipal legislation, so as to amount, 
at least constructively, to an occupation of that which was before 
unappropriated, would be necessary to render the foreigner, not 
previously amenable to our general law, subject to its control. 1'hat 
such legislation, whether consistent with the general law of nations or 
not, would be binding on the tribunals of this country . . . can, of 
course, admit of no doubt. The question is whether such legislation 
would mn, at all events, be necessary to justify our Courts in applying 
the law of this country to foreigners under entirely novel circum¬ 
stances in which it has never been applied before. 

It is obviously one thing to say that the legislature of a nation 
may, from the commim assent of other nations, have acquired the 
full right to legislate over a part of that w'hich w'as before high sea, 
and as such common to all the w^^rld; another and a very dilTerenl 
thing to say that the law of the local slate becomes thereby at once, 
without anything more, applicable to foreigners within such part, 
or that, independently of legislation, the Courts of the local state can 
propria vigorc so apply it, . . . It is unnecessary ... to the decision of 
the case, to determine whether Parliament has the right to treat the 
three-mile /one as part of the realm consistently with internatiimal law. 
That is a matter on which it is for Parliament itself to decide. It 
is enough for us that it has, .so far as to be binding on us, the powder 
to do so. The question is whether, acting judicially, w'c can treat the 
power of Parliament to legislate as making up for the absence of 
such legislation. 1 am clearly of opinion that we cannot, and that 
it is only in the instances in which foreigners on the seas have been 
made specifically liable to our law by statutory enactment that that 
law' can be applied to them. . . . 

Before we can hold (a) statute, from the generality of its terms. 
to include foreigners, we have to consider whether, according to the 
law' of nations, the jurisdiction . , . over foreigners, in foreign ships, 
on the high seas, existed when the statute w'as passed. For w'hen the 
language of a statute is general, and may include foreigners or not, 
the true canon of construction is to assume that the legislature has 
not so enacted as to violate the rights of other nations. . . . 

... If there is one proposition of international law' more settled 
and indisputable than another, it is that the ships of each nation on 
the high seas carry the law' of their own nation with them, and that 
those on board of them arc amenable in respect of ofTences committed 
in them—save and except in respect of piracy, which is an offence 
against the law of all nations—to the law of such nation alone; the 
only exception to this otherwise universal rule being that the merchant 
ships of one nation, when in the ports and waters of another, are 
subject to the law of the latter, . . . 

Hitherto, legislation, so far as relates to foreigners in foreign ships 
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in this part of the sea, has been confined to the maintenance of 
neutral rights and obligations, the prevention of breaches of the 
revenue and fishing laws, and, under particular circumstances, to cases 
of collision, Jn the two first the legislation is altogether irrespective 
of the three-mile distance, being founded on a totally dilTerent 
principle, namely, the right of a state to take all measures for the 
protection of its territory and rights, and the prevention of any breach 
of its revenue laws. . . . 

... It is apparent that with the exception of the penalties imposed 
for violation of neutral duties or breaches of the revenue or fishery 
laws, there has been no assertion of legislative authority in the 
general application of the penal laws to foreigners within the three- 
mile /one. The legislature has omitted to adopt the alleged sovereignty 
over the littoral .sea, to the extent of making our penal law applicable 
generally to foreigners passing through it for the purpose of navigation. 
( an a court of justice take upon itself, in such a mailer, to do what 
the legislature has not thought fit to do- that is, make the whole body 
of our penal law applicable to foreign vessels within three miles of our 
coasts’.’ It is further apparent from these instances of specific legisla¬ 
tion that, when asserting its power to legislate with reference to the 
foreigner within the three-mile /one. Parliament has deemed it 
necessary, whenever it was thought right to subject him to (uir law, 
expressly to enact that he should be so. We must lake this, 1 think, 
as an exp(>sition of the opinion of Parliament that specific legislation 
is here necessary, and consequently, that w'ithout it the foreigner in a 
foreign vessel will not come within the general law of this country in 
respect of matters arising on the sea. . . . 

One common observation arises on all (the) decisii>ns (which 1 have 
examined), though, perhaps, not on all (the) dicta. They all arise on 
the construction of Acts of Parliament. In nt> instance has the judge 
been called upon to decide how far without legislation the law of 
this country can be applied to foreigners on the littoral sea. . . . 

1aken together, decisions and dicta no doubt shi>w that the views 
and opinions of the foreign jurists as to a territorial sea have been 
received with favour by eminent judicial authorities of this country, 
and that the doctrine respecting it has been admitted in the construction 
of statutory enactments; but none of them go the length of establishing, 
or even suggesting, that, independently of statute, the criminal law of 
Bigland is applicable to the foreigner navigating these waters. . . . 

In the result, looking to the fact that all pretension to sovereignty 
or jurisdiction over foreign ships in the narrow seas has long since 
been wholly abandemed to the uncertainty which attaches to the 
doctrine of the publicists as to the degree of sovereignty and juri.sdic- 
tion which may be excrci.sed on the so-called territorial .sea to the 
fact that the right of absolute sovereignty therein, and of penal 
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jurisdiction over the subjects of other States, has never been expressly 
asserted or conceded among independent nations, or, in practice, 
exercised and acquiesced in, except for violation of neutrality or breach 
of revenue or fishery laws, which . . . stand on a different footing - 
as well as to the fact that, neither in legislating with reference to 
shipping, nor in respect of the criminal law, has Parliament thought 
fit to assume territorial sovereignty over the three-mile zone, so as to 
enact that all offences committed upon it, by foreigners in foreign 
ships, should be within the criminal law of this country, wherever it 
was thought right to make the foreigner amenable to our law, has 
done so by express and specific legislation- 1 cannot think that, in 
the absence of all precedent, and of any judicial decision or authority 
applicable to the present purpose, we should be justified in holding 
an offence, committed under such circumstances, to be punishable by 
the law of England, especially as in so holding we must declare the 
whole bod\ of our penal law to be applicable to the foreigner passing 
our shores in a foreign \essel on his way to a foreign port. . . . 

... If by the assent of other nativms the three-mile belt of sea has 
been brought under the dominion of this country, so that consistently 
with the right of other nations it may be treated as a portion of British 
territory, which, of course, is assumed as the foundation of the 
jurisdiction which the Ccnirts of law are here called upon to exercise, 
it follows that Parliament can legislate in respect of it. Parliament 
has only to do so, and the judges of the land will, ('f course, as in 
dut\ bound, give full effect to the lavs which Parliament shall so 
create. The question is, whether legislati\e action shall be applied to 
meet the exigency of the case, or judicial authority shall be strained 
and misapplied in order to overcome the difficulty. . . . 

Having arrived at this conclusion, it becomes necessary to consider 
the second point taken on the part of the C'rown, namely, that though 
the negligence of which the accused was guilty occurred on board a 
foreign ship, \ei. the death having taken place on hoard a Ifi'iiish ship, 
the offence was committed within the jurisdjc:li(ni of a British Court 
of justice. ... In considering this cjiicstion it is necessary to bear 
in mind . . . that we must deal with this part of the case without any 
reference to the theory of the three-mile /one, and ... as though 
the two ships had met, and the occurrence had happened, on the 
ocean. . . . 

. . . The question is , . . not whether the death of the deceased, 
which no doubt took place in a British ship, was the act of the 
defendant in such ship, but whether the defendant, at the time the act 
was done, was himself within British jurisdiction. But, in point of 
fact, the defendant was, at the time of the occurrence, not on board 
the British ship, the Strathclyde, but on a foreign ship, the Franconia, 
And here wc must remember that, ex hypothesi, we have to deal with 
the case on the assumption that both the vessels were on the high 
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seas, and not in British waters. ... In order to render a foreigner liable 
to tlie local law, he must, at the time the offence was committed, have 
been within British territory if on land, or in a British ship if at sea. 
1 cannot think that if two ships of different nations met on the ocean, 
and a person on board of one of them were killed or wcuindcd by 
a shot fired from the (nher, the person firing it would be amenable 
to the law of the ship in which the shot t(K)k effect. . . . Protection 
and allegiance arc c(^rrelativc ‘: it is only where protection is afforded 
by the law that the obligation of allegiance to the law arises; or, as 
I prefer to pul it, it is only for acts d(nie when the person doing them 
is within the area over wliich the authority of British law extends, 
that the subject of a foreign Stale awes obedience to that law, or 
can be made amenable to its jurisdiction. ... I should ha\e ih^night 
it beyond all dispute that a foreign ship, when mU in British waters, 
hut on the high seas, was not subject to our law. ... I think that it is 
not enough the running doun the Strathclyde, and so causing the 
death (ff the deceased, can be said to have been the act of the 
defendant on board the latter \essel, unless it can be made out that 
the defendant was also on board of it. But tlic defendant was certainly 
not actually, m'r do I think . . . he can be said to have been, in any 
sense, construcii\el\', on board the Strathclyde, If. therefore, his 
(nvn vessel was not within British waters, hut on the high seas, he owed 
no obedience to the law o\' this country, and cannot be punished for 
an infraction of it. , . . 

. . . h appear> to me that the general rule must prevail, and that 
the defendant, having been a fi'reign subject, on board a fc^reign ship, 
on a foreign \o>agc\ and on the high seas at the lime the offence was 
cv)mniiltcd, is not amenable to the law v)f this cenintry; that there was, 
therefore, jurisdiction \o try him, and that, conseijuently, the 
ct>nviciion was illegal and niiisl be quashed, . . . 

(('onciirring judgments were delivered by Kelly C.B., Bramwell 
Lush and Field .1.1., Sir RoIhti Pliillimore, and F\dlock B.) 


Per Lord Coleridge C..L : 

... I agree in thinking it clear that unless the place where the 
offence was committed was part of the realm of Lngland locally, or 
unless the offence itself was committed on board a British ship, 
whether the British ship was locally within the realm of England, or 
without it. the conviction cannot stand. 

Bui, first, I think the offence was committed within the realm of 
Ibigland; and if so, there was jurisdiction to try it. . . . Now the 
offence was committed much nearer to the line of low-water mark than 
three miles: and thcrefiire. in my opinion, upon English territory. 1 
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pass by for the inomenl the question of the exact limit of the realm 
of England beyond low-water mark. I am of opinion that it docs 
go beyond low-water mark; and if it does, no limit has ever been 
suggested which would exclude from the realm the place where this 
offence was committed. But for the difference of opinion upon the 
Bench, ... I should have said it was impossible to hold that laigland 
ended with low-water mark. 1 do not, of course, forget that it is 
freely admitted to be within the competency of Parliament to extend 
the realm how far soever it pleases to extend it by enactments, at least 
so as to hind the tribunals of the country: and 1 admit equally freely 
that no siauite has in plain terms, or by definite limits, so extended it. 
But, in my judgment, no Act of Parliament was required. . . . 

. . . By a consensus of writers, without one single authority to the 
contrar\, some portion of the c<’»ast waters of a country is considered 
for some purposes to belong to the country the coasts of which they 
wash. I concur in thinking that the discrepancies to he found in 
these writers as to the precise extent of the coast waters which belong 
to a country . . . are not material in this question: because they all 
agree in the principle that the waters, to some point be\ond low-water 
mark, belong io the respective countries, on grounds of sense if not 
of necessiiN, belong to them as territory or sovereignty, in property. 
exclusi\e]y, s(^ that the authority of (the particular country) is the 
(ml\ autlu^riiy rec(>gnised o\cy the coast waters which adjoin these 
countries. This is established as solidly as, by the ver> nature of the 
case, any proposiii('n of iniernati(>nal law can be. Strictly speaking, 
international law is an inexact expression, and it is apt to mislead if 
its inexactness is not kept in mind. Law implies a law-giver, and a 
tribunal capable of enforcing it and C‘>ercing its transgressors. But 
there is tio common lavv-gi\cr to sovereign Stales: and no tribunal 
has the power to bind them by decrees or cocrcc them if they trans¬ 
gress. The law of nations is that collecti(>n of usages which civilised 
States have agreed to observe in their dealings with ('iie another. What 
these usages are, whether a particular one has or has not been agreed 
to. must be a matter of evidence. Treaties and acts of Stale are but 
evidence of the agreement of nations, and do not in this country at 
least per sc bind the tribunals. Neither, certainly, does a camsensiis 
of jurists: but it is evidence of the agreement nf nations on international 
points: and on such points, when they arise, the F.nglish Courts give 
effect, as part of English law, to such agreement. 

Regarding jurists, then, in the light of witnesses, it is their 
ccmipetencv rather than their ability which most concerns us. Wc 
find a number of men of education, of many different naticuis, most of 
them quite uninterested in maintaining any particular thesis as to the 
matter now in question, agreeing generally for nearly three centuries in 
the proposition that the territory of a maritime country extends beyond 
low'-water mark. I can hardly my.self conceive stronger evidence to 
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show lhal, as far as it depends on the agreement of nations, the 
territory of maritime countries does so extend. ... If the matter were 
to be determined for the tirst time, i should not hesitate to hold that 
civilised nations had agreed to tliis prolongation of territory of 
maritime Stales, upon the authority of the writers who have been cited 
in this argumeiU as laying down the anirnialion of this proposition. 

But it is not now to be done for the first lime. ... A number of 
F-nglish judges, t.)f the very highest authority, have themselves accepted 
and acted upon the authority of these jurists. . . , 

F'urihermore, . . . English judges have held repeatcdls that these 
coast waters arc portions of the realm. It is true that this particular 
point does not seem ever distinctly to have arisen. But . . . (lhe^e 
judges) used language . . . which I am unable to construe, except as 
asserting . . . that the realm of England, the territory of England, the 
property of the State and Cr(nvn of England over the water and the 
land beneath it, extends at least so far beyond the line of h.nv water 
on the F'.nglish coast as to include the place where this (*lTence was 
committed. 

F-uriher.at least in one remarkable instance-■ the British 

Parliament has declared and enacted this to be the law.' . . . 1 here is 
no reason, legal or olhervNise, as far as 1 am aware, why the bed of the 
.sea ' adjacent to but not part ('f the (/ouniv c^f Cornwall ' should he, 
and why the bed of the sea adjacent to. but not pari of the County of 
Kent, where this offence was committed, should fun be, ‘ part of the 
soil and territorial possessiims of the Crown ' in the w'ords of the Act 
of Parliament.'' Parliament did hut apply to a particular case . . . 
that which is and always has been the law of this countrv. We have 
therefore it seems the express and definite authoritv of Parliament for 
the proposition that the realm docs not end with low-water mark, but 
that the open sea and the bed i^f it are part of the realm and the 
territory of the sovereign. If so it follows that British law' is supreme 
over it, and that the law' must be administered by some tribunal. . . , 
It can be, and always could be. by the Admiralty, and if by the 
Admiralty, then by the Central Criminal Court. 

I do not feel much pressed by the undoubted fact that no record 
can be found of the exercise of this particular authoritv. Cases ot 
collision are not often the subject of criminal iiujuiry. they do not 
often happen w'ithin local limits so as to raise this particular question. 
If they were cases of wanton violence they would in former days. I 
conceive, have been summarily disposed of. Sometimes, no doubt, 
the fact that a jurisdiction has never been exercised is a strong 
argument against the existence of the jurisdiction: but the force of 
this argument varies with circumstances: and though undoubtedly it 


*Thc Cornwall Submarine Mines Act. 1858 (21 & 22 \'icl., c. 10^)). 
• Section 2. 
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is a matter to be considered, it does not, 1 think, in this case outweigh 
the arguments which establish its existence. On the whole, therefore, 
1 am of opinion . . . that the conviction is right. 

1 am of the same opinion, though with some doubt, upon the (point) 
that the otTence was committed on board an I'nglish ship. If this had 
been murder it would, as I understand the law. be clear that the offence 
was committed. . . . On the whole, though not without some hesitation. 
... I think the same rule should apply in manslaughter which applies 
in murder. And tni (this) point (also), therefore, I am of opinitui that 
the conviction was right and should be allirmed. 

(Dis^scIUin^ judizments were also deli\ered by Brett and Amphlett 
JJ.A.. G rove. l3ennian and l.indley JJ.) 


Ill 

Moi st oi Lories 

The Lord Advocate v. Wcinyss 

[\m:)] A.c. 48 

rhe respondent, while still a minor. >uccccded to Scottish lands, some 
of which were held (-n entail and some in fee simple. 'Ihe testa- 
mentarx trustees were also curatt^r^ of the respondent while he was a 
minor. Part of the estates comprised coal-pits, and for more than 
forty vears before the respondent succeeded to the lands, coal King 
under the bed of the sea, beyond the foreshore, had been worked. 

In 1875 the trustees accepted a lease from the C'rown whereby 
they acijiiired all llie coal below low-water mark, while the Crown 
agreed noi to claim damages for the coal worked in the past. In 
1879 the respondent came of age and accepted the assignation of 
the estates and the lease from the trustees. Me Ci>ntinued to w'ork 
under the lease as tenant of the Crown until 1893. when, ha\ing 
become aware that he was entitled {o some of the coal below hnv-waier 
mark, he sought a declarator that the fv^reshorcs of the estates and the 
coal and minerals under them bcKmged to the respondent who was 
not bound by the C'rowm lease. 

The House of I c^rds held that by his actions after coming of age 
the respondent was barred from challenging the lease. 


Judgment 

Per L(.)rd Watson: 

. , . J see no reason to doubt that, by the law of Scotland, the 
solum underlying the w'atcrs of the ocean, whether within the narrow 
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seas, or from ihc coast outward to the three-mile limit, and also the 
minerals beneath it, are vested in the Crown. Whether the Crown 
could make an elFectual grant of that solum or of any part of it to a 
subject appears to be a question not unattended with doubt; but I do 
not think that the Crown could, without the sanction of the Legislature, 
lawfully convey any right or interest in it which, if exercised by the 
grantee, might by possibility disturb the solum or in any way interfere 
with the uses of navigation, or with any right in the public. The 
mineral strata below the bed of the sea, in so far as they are capable 
of being worked without causing disturbance, appear to me to stand 
in a dilferent posiliem. To that extent, 1 know' of no principle of 
Scottish law w'hich could prevent the Crowm from communicating the 
right of working to a subject, in the character of cither tenant or 
proprietor. If that be so, it w'ould follow that submarine minerals, 
if expressly included, might, to the extent w'hich T have indicated, be 
competently made parts and pertinents of a baronial or other Crown 
grant of adjacent lands. But it is by no means so clear that, w'hen 
these minerals have not been expres.sly included in a grant of barony, 
the whole submarine mineral tield lying ex adverso of the barony lands 
ought to be treated upon the same footing as the foreshores of a Imrony 
have hitherto been dealt with in our law; or that the baron's prescrip¬ 
tive W(>rking. at one point, of a comparatively small scam, ought to 
be recci\ed as e\idence either that he had actual possession of the 
whole submarine field, or a> showing b\ implication that the field 
was included in the original grant, 

... I am disposed to believe that, at the dates when the three 
original baronies w’ere created, as well as at the lime when they were 
subsequently united, it might be safely predicated that neither the 
Crown nor its grantees had in contemplation that the grams were to 
carry any right to w'ork submarine minerals. If that conclusion could 
be legitimately reached, it would seriously dilTcrentiale the position 
of adjacent sea minerals from that of the foreshores of a barony 
which, according to an (’>pinion expressed by many emincnl Scottish 
judges, are carried by the mere grant of barony, without their being 
expressly mentioned. That doctrine has not been expressl\ affirmed 
by a judgment of the Court; but the contrary has never been expressly 
decided, although, in the majority of cases, an opposite doctrine 
appears to have been followed. 

There is, in my apprehension, or ought to be, a practical distinction 
recognised between the prescriptive possession w'hich establi.shes a new' 
and adverse right in the possessor, and the prescriptive possession 
which the law admits, for the purpose of construing or explaining, in 
a question with its author the limits of an antecedent grant or 
conveyance. In the first case the rule obtains tantum prescriptum 
quantum possessum. In the second, it appears to me that a much 
more liberal effect has been given to partial acts of possession as 
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evidencing proprietary possession of the whole, in cases where the 
subject of controversy has been in itself a distinct and definite 
tenement. The foreshore is simply a tract of land, at times covered 
by the tide and at other limes dry, and is in many respects attended 
with the same incidents as land estate situated above the level of 
high tide. When the subjacent minerals have not been severed from 
it in title, an absolute grant of foreshore will, just as in the case of 
other land, carry the whole materials below it usque ad centrum: 
and in the absence of an express grant, the fact of tlie baron’s having 
worked a mineral seam below it might be reasonably regarded as a 
strong act of possession, to be taken into account along with other acts 
and circumstances, in determining whether he and his predecessors in 
title had been in prescriptive proprietary possessiem of the whole 
foreshore. 

. . . In the case of mineral strata lying beUnv the bed of the sea, it 
is doubtful whether they have any covering tenement which could he 
made the subject of a feudal grant; and if such tenement were possible, 
it is not claimed by the respondents. In their natural state these strata 
are mere partes of the soil under the surface of which they lie, and 
it may be doubled whether there is any such connection between them 
as would justify the inference that the owner of a barony situated on 
the coast where he works one of the strata, in whole or in part, ought 
to be regarded as having possessed them all. . . . 


In the first place, 1 think it is not a mailer of reasonable inference 
from the terms of any of the charters or other titles in priKess that 
submarine minerals e.\ adverso of the three baronies of West W'emyss, 
East W'emyss, and Methil, or of the larger barony created by their 
union, were included in the grants made by the Crown. . . . 

In the second place, 1 am of opinion that the description of the 
barony of F-a.st W'emyss and its parts and pertinents contained in the 
Crown charter of . . . 1651, does in effect constitute a hounding charier, 
the extreme boundary seawards being the low-water line of the fene- 
sbore; and that the baron is consequently precluded from acquiring 
or otherwise comprehending in his original grant sea minerals beyond 
that limit by reason of his prescriptive possession. The words infra 
fluxiwi maris do not, in my opinion, refer to the permanent waters of 
the ocean, hut solely to that part of them which is liable to flux and 
reflux, or, in other w'ords, which covers the foreshore during high 
water, lhat such is their true meaning is made clear by the words 
which immediately follow them in the same sentence infra hondas 
prcedictcLS. These ‘ foresaicl ’ boundaries refer back to the general 
description of onmes alias partes et pendicula qiurcunque diet ierrarum 
et baron'ue de Fist Wemyss, jaceh in parochid de Wemyss. That 
parochial boundary is strictly territorial, and can include no part of the 
waters or bed of the sea beyond the foreshore. ... In the Act of 1661 
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confirming the Union Charter of 1651 the words injra fluxum maris are 
rendered ‘ within the sea flood 

In the third place, 1 . . . (think) that, inasmuch as the submarine 
minerals lying ex ad verso of the baronies of West Wemyss and Methil 
respectively are so separated in locality by the intervening sea minerals 
of East Wemyss, to which the respondents are not in the position of 
having acquired any right by prescription, the baron’s working of 
minerals below the sea in connection with the scams opposite to his 
lands of West Wemyss cannot be regarded as an act of possession 
exercised in the mineral field which the respondents claim ex udverso 
of the barony of Methil. The finding would be applicable to a claim 
for foreshore when there is a considerable space intervening between 
the parts claimed, and it is, in my opinion, applicable a fortiori to a 
claim for separate sea minerals. 

7*he result of these rulings ... is ... to exclude the respondents' 
claims for submarine minerals connected w'ith the baronies of East 
Wemvss and Methil. In the case of liust Wemyss there is a bounding 
charier, and prescriptive possession cannot operate beyond the outer 
margin of the foreshore, which is the limit prescribed. In the case 
of Methil it was made matter of admission in the course of the proof 
‘ that there never was any working of the coal under the bed of the 
sea below the low-water mark ex adverso of the lands of Fast Wem\ ss 
and Methil until after the year 1874’. It is not stated at what date 
these workings commenced or how long they w'cre continued. But 
they have been since the beginning of 1874, and until the dale of this 
aclicm, carried on under a Crown lease, and so far can be of no avail 
to set up the title of the baron as against the Crown. It would be in 
the pow'cr of the Crowm at any time within f(^rly years from the date 
at which the respondents or their successors might begin to work the 
sea minerals ex adverso of the lands of Methil, as in the assertion of 
a proprietary right, to extinguish their inchoate and imperfect title by 
declarator. 

... In my opinion it is sufliciently established that the trustees 
sanctioned the arrangement which w'as made with the Crown, . . . and 
that they w^cre aware of its terms when lhe> entered into the mineral 
lease of . . . 1875. . . . 

The trustees did not labour under any defect of power to enter into 
the transaction, because the trust deed under which ihey acted gave 
them very wide authority, including ample powers of' compromise and 
submission Accordingly, their transaction was elTectiial to bind, not 
only them.selves, but the land in which they were vested, and all who 
might derive title from them, under the destination contained in the 
trust deed. . . . The Crown w'as, in February, 1875, free to let the 
sea minerals ex adverso of the entailed baronies of East Wemyss and 
Methil to the trustees or to any other tenant, because in the case of 
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E£ast Wemyss the Crown had excluded these minerals from the barony 
by a bounding charter; in the case of Melhil there had been no 
prescriptive possession. The trustees were admittedly owners of, and 
had the right to deal as they chose with, the fee of the unentailed 
lands of the barony of West W^cmyss; and they had full and 
undisturbed possession of the sea minerals under the Crow’n lease. 
Whatever might be the right of the respondent, Mr. Wemyss, I do not 
think the trustees had any title to challenge their own transaction with 
the Crown. , . . 

... So far as the Crown was concerned, it is clear that the 
transaction was begun and completed upon the footing that all claim 
for the property of sea minerals, whether by the proprietors of the 
entailed or unentailed portions of the barony, was to be withdrawn. ... 

Had the respondent. Mr. Wem\ss. upon his attaining majority, or 
within a reasonable period thereafter, repudiated the arrangement 
which had been made on his behalf in 1875, there seems no reason to 
doubt that he would have been entitled to do so. In 187^1 he became 
the proprietor of the whole united barony and land, and under the 
assignation from the trustees he also became tenant of the Crown in 
the sea minerals cx adverso of the barony, which he continued to w'ork 
in that capacity until the present action was brought, more than 
fourteen \ears afterwards. During the whole of that period he must be 
taken to have known that the Crown was asserting its rights as owner 
of the sea-mincrals ex adverso of his barony and lands. He had 
distinct notice in the terms of his mineral lease that, at its commence¬ 
ment. the Crown had not stood in the position of owner, and that 
the Crown, in consideration of the lessees becoming its tenants, instead 
of exercising a proprietary right, had consented \o forgo its claims 
against the trustees and their tenants, w^ho had, previous to the year 
1874, asserted that they had the ownership of the sea minerals. He 
does not dispute that he was in possession of the titles to his estate, 
and had, therefore, the means of obtaining information at his 
command: but he seeks t(^ excuse his long acquiescence by explaining 
that he was not aware that his titles gave him proprietary right to 
the sea minerals in question, and that his attention had never been 
directed to the point. I am not prepared to hold that the facts of the 
case bear out that excuse. . . . 

T am, therefore, of opinion that the interlocutor appealed from, 
except in so far as it declares the right of the pursuers to the foreshore 
of the barony, ought to be reversed. . . . 

fConcurring judgments were delivered by Lords Her.schcll, Morris, 
and Shand.) 
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Mortcnsen v. Peters 

112 

Court of Justiciary, S( uiland 

Mortcnsen v. Peters 

(1906) 8 S.C. 93 


Mortcnsen was the master of a Norwegian trawler and was charged, at 
the instance of the defendant, the Procurator-fiscal of the Court, with 
having contravened the Herring Fisheries (Scotland) Act, 1889,'^ by 
otter-traw'Iing in the Moray birth, outside the three-mile limit, but 
within an area delimited under the statute.' He was found guilty and 
appealed. 

I'he Court of Justiciary dismissed the appeal. 


Ju(h^ment 

Per Lord Dunedin, I.ord Justice-General: 

... It is not disputed that if the appellant had been a British 
subject in a British ship he would have been rightly convicted. . . . 

1 apprehend that the question is one of construciion. and of 
construction only. In this Court we have nothing to do with the 
question o{ whether the 1 egislalure has or has not done wliat foreign 
powers may ccMisider a usurpation in a question with them. Neither 
are we a tribunal sitting, to decide w’hether an Act of the Legislature 
is ulira vires as in contrax eniion of generally acknow'ledged principles 
of international law. I'or us an Act of Parliament ... is supreme, and 
w'c are bound to gi\e ellect to its terms. . . , 

. . . The prohibiiiiMi here, a breach of which constitutes the olTence, 
is not an absolute prohiinlion against doing a certain thing, but against 
doing it in a certain place. Now, when the Legislature, using w'ords 
of admitted generality, . . . ctuidilions an olTence by territorial limits, 
it creates ... a very strong inference that it is, for the purposes 
specified, assuming a right to legislate for that territory against all 
persons whomsoever. I'his inference seems to me still further 
strengthened when it is obvious that the remedy to the mischief sought 
to be obtained by the prohibition wmuld be either defeated or rendered 
less elTective if all persons whosoever were not atTccied by the 
enactment. It is obvious that the latter considcrati(m applies in the 
present case. Whatever may be the view\s of anyone as to the 
propriety or expediency of stopping trawling, the enactment shows on 

‘ 52 5.”% Viet., c. 2.L 

® Section 7 (1); *Thc Fishing Board may . . . direct that the methods of 
fishing known as beam-trawling and otte’r-trawling shall not be used within 
a line drawn from Duncansby Head, in Caithness, to Rattray Point, in 
Aberdeenshire. . . .Such a by-law was made by the PTshcry Board in 
1892, and made trawl-fishing in the area an offence. 
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the face of it that it contemplates such stopping; and it would be most 
clearly ineffective to debar trawling by British subjects while the 
subjects of other nations were allowed to fish. 

It is said by the appellant that all this must give way to the con¬ 
sideration that international law has firmly fixed that a locus such as 
this is beyond the limits of territorial sovereignly, and that 
consequently it is not to be thought that in such a place the Legislature 
could seek to affect any but the King's subjects. 

. . . There is no such thing as a standard of international law 
extraneous to the domestic law of a kingdom, to which appeal may be 
made. Inicrnalional law, s(^ far as this Court is concerned, is the 
body of doctrine regarding the international rights and duties of States 
which has been adopted and made part of the law of Scotland. Now, 
can it be said to be clear b\ the law of Scotland that the locus here is 
be\ond what the Legislature may assert rights to affect by legislation 
again.st all whoms<^e\er for the purpose of regulating methods of 
fishing? 

... It may be assumed that within the three miles the territorial 
sovereignty would be sufficient to cover any such legislation as the 
present. It is enough to say that there is not a proof of the counter- 
proposition that outside the three miles no such result could be looked 
for. The locus although outside the three-mile limit, is w'ithin the bay 
known as the Moray F-irth, and the Moray Firth, .says the respondent, 
is intra fauces terne. Now, I cannot say that there is any definition 
of what fauces terra' exactly are. But there are at least three pioints 
W'hich go far to show this spot might be cotisidered as lying therein. 

1. The dicta of Scottish international writers seem to show that it 
would be no usurpation, according to the law of Scotland, so to 
consider it. . . . 

2. The same statute puts forward claims to what are at least 
analogous places. If attention is paid to the schedule appended to 
section 6, many places wall be found beyond the three-mile limit- c.c'.. 
the Furth of Clyde near its mouth. I am not ign(>ring that it may be 
said that this in one scn.se is proving idem per idem, but none the 
less I do not think the fact can be ignored. 

3. There are many instances to be found in decided cases where 
the right of a nation to legislate for whalers more or less landlocked 
or landembraced, although beyond the three-mile limit, has been 
admitted." . . . 

It seems to me therefore, without laying down the proposition that 
the Moray Firth is for every purpose within the territorial sovereignty. 

® Direct United States Cable C<n v. Anf;lo-American Telegraph Co. (1877) 

2 App. Cas. 394. 
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it can at least be clearly said that the appellant cannot make out his 
proposition that it is inconceivable that the British Legislature should 
attempt for fishery regulation to legislate against all and sundry in such 
a place. And if that is so. then I . . . think that it did so legislate. . . . 

I am of opinion that the conviction was right. . . . 


113 

CCU RI OF Appi al 
The Fagernes 
[1927] P. 311 

In 1926 a collisicui occurred in the Bristol Channel between the 
Fagernes, an Italian ship, and the Cfniiisli Coast, owned by the 
plainlifTs. The plaintiiTs brought an action in personam against the 
owners of the Fagernes and obtained an order in chambers giving 
leave under Order xi, r.l (ce), to serve notice of the writ out of the 
jurisdicti(Mi. I'he collision occurred 101 or 121 miles from the English 
coast, and 9t or 71 miles from the Welsh coast, the distance across 
the Channel being about twenty sea miles. The defendants sought to 
set the order aside, alleging that the collision occurred outside British 
territorial waters, and that the Court had, therefore, no jurisdiction 
to try the case. 

Hill .1. held that the w'aters of the British Channel were intra fauces 
terra', and thus part of the territory of the stale owning the land on 
both sides, and therefore within the jurisdictitm of the Court. In the 
Court of Appeal the Attorney-General informed the Court that he 
was instructed by the Secretary of Slate for Home Affairs to say that 
‘ the spot where this collision is alleged to have occurred is not within 
the limits to which the territorial .sovereignly of His Majesty extends 
The C(Hirt of Appeal allowed the defendants' appeal. 

Judgment 

Per Bankes L.J.: 

. . . (Hill J.) refers to what is the undoubted fact, that w'ithin limits 
inlets of the sea into the land are part of the territory of the State 
which owms the land on both sides: and after referring also to the fact 
that the expressitm intra fauces terra' has high authi>rity as an 
indication of what the limits arc. he asks himself this pertinent 
question: ‘What arc the inland waters contained within the land? 
What arc the bays, gulfs or estuaries intra fauces ternrl , . .' 

This question has never been authoritatively answered, except in 
cases where some effective occupation has been proved, or .some 
statutory recognition established, or where the opening is so narrow' 
as to admit of no doubt. The answer to the question can be sought 
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either in the domain of international law or, in the case of our own 
country, in our common law. ... 1 do not propose to discuss the 
various and varying opinions of jurists and text writers . . . because it 
is common ground from the point of view^ of international law no 
agreement on the question has been reached. . . . 

(Hill .l.'s) decision upholding the plainiitTs' contention is founded 
on his view of the common law', based on the language of tlie judgment 
in Cunuim^ham's Case. In that case . . . the collision occurred 
considerably higher up the Bristol Channel, where its width is run 
much over ten miles. The place of the collision was w iiiiin the port 
of CardilT, and between an island which is [>art of the parish of CardilT 
and the Welsh shore, and only three miles from that shore. . . . The 
Court in Cunniw^ham's Case ... were merely using language applicable 
to the facts of the case before them, without intending to la\ down 
an\ rule applicable to other parts of the Bristol Channel. . . . 

. . . The Attorney-General . . . gave the Court an exhaustive slalc- 
ment of the opinions of jurists and text writers fnnn very early times 
upon this much discussed question of the territorial jurisdiction over 
creeks, bays, ere.: and he referred the Court to all the relevant 
authorities, with the view of inducing the Court not to lay down any 
rule on the question, but to content themsehes merely by saying that 
there was no authority for holding that the place of this collision was 
within the jurisdiction, 'riie question of what is within lite realm of 
rr.ngland being one of the matters of which the Court takes judicial 
notice, v\e thought it right to ask the Altorne\-General wliethcr the 
CTown did or did not claim that particular part of the Bristol Channel 
where this collision occurred, as being within the territ<>rial jurisdic¬ 
tion of the King; and he replied that the C'r^'wn did not. . . . 

. . . The order appealed from must be set aside and the decision of 
the learned judge rexersed, ... I coniine my judgment to the particular 
part of the Channel where this c(4Iision occurred and to a case where 
no evidence of any elTcciixc occupaii<.>n is given., . . . 

Per Atkin L.J.: 

... 1 consider that (the) sialcmcnl (of the Attorney-General) binds 
the Court, and constrains it to decide that this portion of the Firistol 
Channel is not within British jurisdiction, and that the appeal must 
be allow'ed. 

1 think, however, that it is desirable to make it clear that this is not 
a decision on a point of law'. ... ft is quite certain that there is at 
present no such agreement in the practice of civili.sed Slates as to 
afford a definite rule to regulate territorial claims to ihc w'atcrs of 
gulfs and bays for the future: still less to determine what has been 
in fact the territorial juri.sdiction in the past. It is also clear that 

' R. V. Cunnin^^ham (1859) Bell’s C.C. 72. 
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whenever a rule can in the future be recognised as a principle of inter¬ 
national law, it will have to admit exceptions where territorial 
jurisdiction has been efTcctivcly exercised beyond the limits of the 
general rule, wiiatcvcr it may be; and in determining the existence of 
those exceptions, I do not know' a better statement of the considera¬ 
tions that must be taken into account than is to be found in the Aw'ard 
ot the Permanent Court of Arbitration ... in the North AiUmtic Coast 
Fisheries Arbitration in ‘The interpretation must take into 

account all the individual circumstances which, for any of the dilferent 
bays, are to be appreciated: the relation of its width to the length of 
penetration inland: the possibility and the necessity of its being 
defended by the Stale in whose territory it is indented: the special 
value which it has for the industry of the inhabitants of its shores: the 
distance which it is secluded from the highways of naii(ms on the open 
sea and other circumstances not possible to enumerate.’ . . . 

(Lawrence l..j. concurred.) 
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Jldicial CoMMiTit.i. Oh 'itu: Privv CoL’NC il 

Croft V. Dunphy 

[L)33] A.C 15b 

The rcspinident was a resident of Nova Scotia and owned a schooner 
registered there. In .lune, L>26, while carrying a cargo of rum and 
Ollier liquors which were dutiable under Canadian law, the vessel was 
seized by custenns iMlicers of the Canadian Chnernment. The vessel 
was at the time of the seizure about 1 U miles olf the coast of Nova 
Scotia, and it was not contested that she was ‘ hovering ' within twelve 
miles of the C'anadian coast. vSeizure w-as cITccted under tiie powers 
conferred In the Cuslt>ms Act i>f Canada. 1^127,’ and it was alleged by 
the appellant that in cemferring these powers the Dominion Parliament 
had exceeded its legislative competence. 

'I'he Courts of Nova Scotia upheld the validity of the legislation, 
but the Supreme Court of Canada, by a majority, reversed this 
judgment. 'Mie defendant appealed to the Judicial Committee who 
a I hawed the appeal. 

Judgment 

Per Lord Macmillan: 

. . . I'he (|iiestion is whether it was within the power of the 
I>>minion Parliament to pass legislation purporting to operate at a 
distance of iw'elve miles from the coast of Canada. 

It may be accepted as a general principle that States can legislate 

•' Award No. Vll. sec above, No. 103. 

' Revised Statutes of Canada, 1927, c. 42, amended by 18 & 19 Geo. 5. c. 16, 
1928, ss. 151, 207. 
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effectively only for their own territories. To what distance seaward 
the territory of a Stale is to be taken as extending is a question of 
international law upon which their Lordships do not deem it necessary 
or proper to pronounce. But whatever be the limits of territorial 
waters in the international sense, it has long been recognised that 
for certain purposes, notably those of police, revenue, public health 
and fisheries, a Slate may enact laws affecting the seas surrounding 
its coasts to a distance seaward which exceeds the ordinary limits 
of its territory. There is the weighty authority to this effect of Lord 
Siowell ... in the Le Louis: ‘Maritime States have claimed a right 
of visitation and inquiry within those parts of the ocean adjoining to 
their shores, which the common courtesy of nations has for their 
common convenience allowed to be considered as parts of their 
dominions for various d<'»mestic purposes. . . . Such are our hovering 
laws, which, within certain limited distances more or less moderately 
assigned, subject foreign vessels to such examination. ’ This special 
latitude of legislation in such matters is a familiar topic in the 
text-books on international law. . . . 

But while ilie Imperial Parliament may be conceded to possess such 
powers of legislation under international law' and usage, the respondent 
contends that the Parliament of Canada has no such powers. It is not 
contested that under the British North America Act ' the Dominimi 
legislature has full power to enact customs laws for Canada, but it is 
maintained that it is debarred from introducing into such legislation 
any provisions designed to operate beyond its shi>res or at any rate 
beyond a marine league from the coast. 

In their Lordships' opinion the Parliament of Canada is not under 
an\ such disability. Once it is found that a particular topic of 
legislation is among those upon which the Dominion Parliament may 
competently legislate h^r the peace, order and good g(nernment (ff 
Canada or as being one of the specific subjects enumeratcHi in section 
^1 of the British Nimth America Act, their Lordships see no reason to 
restrict the sci^pe of such legislation by any other consideration than is 
applicable to the legislation of a fully sovereign Stale. . . . 

Legislation of the Imperial Parliament, even in contravention of 
generally acknowledged principles of international Iaw\ is binding 
upon and must be enforced by the Courts of this country, for in these 
Courts the legislation of the Imperial Parliament cannot be challengevl 
as ultra vires. ... It may be that legislation of the Dominion Parliament 
may be challenged as ultra vires on the ground that it is contrary to 
the principles of international law, but that must be because it must 
be assumed that the British North America Act has not conferred 
power on the Dominion Parliament to legislate contrary to these 
principles. In the present case, however, there is no question of 

“■<1817) 2 Dods. 210. 245, sec above. No. 108. 

J867, 30 & .31 Viet., c. 3, s. ^I, 
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international law involved, for legislation of the kind here challenged 
is recognised as legitimate by international law, and in any event the 
provision impugned has no application to foreign vessels. The sole 
question is whether the Imperial Parliament, in conferring upon 
Canada, as it admittedly has done, full power to enact customs 
legislation, bestowed or withheld the power to enact the provisions 
now challenged. No question of any infraclitm of international law 
arises. . . . 

When a power is conferred to legislate on a particular topic it 
is impe^rtant, in determining the scope of the power, to have regard to 
what is ordinarily treated as embraced within that topic in legislative 
practice and particularly in the legislative practice of the State which 
has conferred the power. . . . Now from early limes the customs 
legislation of the Imperial Parliament has contained anti-smuggling 
pnniNions authorising the seizure of vessels having dutiable goods on 
board when found ‘ ho\ ering ' olf the coast within distances sub¬ 
stantially in excess of the ordinary territorial limits. . . . So familiar 
indeed are such provisions in the history of British customs legislation 
that the series of measures embodying them have come to be known 
compenditHJsly as the ‘ Hovering Acts . 

. . . When the Imperial Parliament in 1867 conferred on the 
F^arliamenl of Canada full power to legislate regarding customs, it had 
long been the practice to include in Imperial statutes relating to this 
branch of law executive provisions to take elTcct outside ordinary 
territorial limits. ‘I'he measures against " ho\ering ' were no doubt 
enacted by the Imperial Parliament because they were deemed 
necessary to render anti-smuggling legislation elTective. In these 
circumstances it is ditlicult to conceive that the Imperial Parliament 
in bestowing plenary powers on the Dominion Parliament to legislate 
in relation to customs should have withheld from it the penver to enact 
provisitms similar in scope t^’' tln^se which had been an integral part 
of Imperial customs legislation and which presumably were regarded 
as necessary to its elhcacy. . . . The British North America Act imposed 
no such restriction in terms and their Lordships see no justification for 
inferring it. . . . 

The result is that their Lordships w^ill humbly advise His Majesty 
that the appeal be allowed. . . . 
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.li DiriAi CoMMinn; or thi Privy CorNcn 

In re Piracy Jure Gentium 

[1M34] A.C. 5S6 

In 1931 two Chinese junks pursued and attacked with gunfire another 
Chinese vessel. During the chase the attackers were captured by the 
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Commander of H.M.S. Somme who brought them to Hong Kong 
where they were indicted for piracy. The jury found them guilty 
subject to the question whether piracy could be committed if no 
robbery had occurred. The Full Court of Hong Kong was of opinion 
that robbery was necessary and the accused were acquitted. In 1933 
the following Order in Council was made under the Judicial Com¬ 
mittee Act, 1833^: ‘The question whether actual robbery is an 
essential element of the crime of piracy jure f*cntium is referred to the 
Judicial Committee for their hearing and consideration.’ The 
Judicial Committee answered the question in the negative. 


Opinion 

Per Viscount Sankey L.C.: 

. . . The answer is as follows: ‘ Actual robbery is not an essential 
element in the crime of piracy jure gentium. A frustrated attempt to 
commit a piratical robbery is equally piracy jtirc i^enfium: 

. . . The sources from which international law is derived include 
treaties between various States, Stale papers, municipal Acts of 
Parliament and the decisions of municipal Courts and last, but not 
least, opinions of jurisconsults or text-bo(’>k writers. It is a process 
of inductive reasoning. It must be remetnbered that in the strict 
sense international law still has no legislature, no executive and n<^ 
judiciary, though in a certain sense there is now' an inter¬ 
national judiciary' in the Hague Tribunal and attempts are being made 
by the League of Nations to draw up codes of international law." 
Speaking generally, in embarking upon international law, their 
Lordships are to a great extent in the realm vif opinion, and in 
estimating the value of opinion it is permissible not only to seek a 
consensus of views, but to select w^hal appear to be the better views 
upon the que.stion. 

With regard to crimes a.s defined by international law, that law 
has no means of trying or punishing them. The recognition of them 
as constituting crimes, and the trial and punishment of the criminals, 
are left to the municipal law' of each country. But whereas according 
to international law the criminal jurisdiction of municipal law is 
ordinarily restricted to crimes committed on terra firma or territorial 
waters or its owm ships, and to crimes by its own nationals wherever 
committed, it is also recognised as extending to piracy committed on 
the high seas by any national on any ship, because a person guilty of 
such piracy has placed himself beyond the protection of any State. He 
is no longer a national, but hostis humani generis and as such he is 
justiciable by any State anyw'here.'’ 

* & 4 Will. IV, c. 41. 

’Similar attempts arc now being made by the United Natit)ns through the 
medium of its International Law Commission. 

^ Grotius, De Jure Belli nc Pads, 1625. Bk. II. ch. 20. s. 40 
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... It will be convenient to begin the present discussion by referring 
to the Act of Henry VJII, cap. 15, in the year 1536. which was 
entitled ‘ An Act for the punishment of pirates and robbers of the 
sea Before that Act, the jurisdiction over pirates was exercised by 
the High Court of Admiralty in England and the Court administered 
the civil law. The civilians, how'ever, had found themselves handi¬ 
capped by some of their canons of procedure. . . . I he Act recites the 
deficiency of the Admiralty juri.sdiction in the trial of ofTences accord¬ 
ing to the civil law and after referring to ‘ all treasons, felonies, rob¬ 
beries, murders and confederacies hereafter to be committed in or upon 
the .sea, etc.\ . . . proceeds to enact that all offences committed at 
sea. ctc„ shall be tried according to the common law under the King’s 
Commission, to be directed to the Admiralty and others within the 
realm. 

Many of the doubts and difficulties inherent in considering sub¬ 
sequent definitions of piracy arc probably due tt) a misapprehension 
of that Act. It has been thought, for example, that nothing could be 
piracy unless it amounted to a felony as distinguished from a mis¬ 
demeanour, and that, as an attempt to commit a crime was only a 
disderneanour {sic., qiuvrc misdemeanour) at common law\ an attempt 
to commit piracy could not constitute the crime of piracy, because 
piracy is a felony as distinguished from a misdemeanour. This 
mistaken idea proceeds upon a misapprehension of the Act. In 
Coke’s Institutes ... it is stated that the statute did not alter the 
offence of piracy or make the offence felony, but ‘ leaveth the offence 
as it was before this Act, viz., felony only by the civil law, but giveth 
a mean of triall by the ccMnmon law and infficteth such pains of death 
as if they had been attainted of any felony, etc., done upon the land. 
But yet the offence is iK'Jt altered, for in the indictment upon this 
statute, the offence must be alleged upon the sea: so as this act 
infficteth punishment for that which is a felony by the civill law, and 
no felony whereof the common law laketh knowledge 

The conception of piracy according to the civil law is expounded 
by Molloy, . . . Chapter 4 fof his book) is headed ‘ Of Piracy ’. The 
author defines a pirate as ‘ a sea thief or hostis hiuuani \iencris who 
to enrich himself cither by surprize or open face sets upon merchants 
or other traders by .sea '. He clearly does not regard piracy as 
necessarily involving successful robbery or as being inconsistent with 
an unsuccessful attempt. Thus in paragraph 13 he says: ‘So likewise 
if a ship shall be assaulted by pirates and in the attempt the pirates 
shall be overcome if the captors bring them to the next port and the 
judge openly rejects the trial, or the captain cannot wait for the judge 
without certain peril and los.s, juslice may be done on them by the law 
of nature, and the same may be there executed by the captors.’* . . . 

^ 1809 edition, pari 3, p. 112. 

’ Dc Jure Maritimo ct Navuli or .A Treatise of Ajtdirs Mantimc and of 
Commerce, 1676, 9th edition, 1769. 
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But in certain trials for piracy held in England under the Act of 
Henry VIII, a narrower definition of piracy seems to have been 
adopted. 

(The Lord Chancellor then referred to R. v. Dawson ") . . . 
Dawsons case was described as the sheet-anchor for those who 
contend that robbery is an ingredient of piracy. It must be remem¬ 
bered, howexer, that e\ery case must be read secundum suhjectam 
matcriam and must be held to refer to the facts under dispute. In 
Dawson s case, the prisoners had undoubtedly committed robbery in 
their piratical expeditions. The only function of the C hief Judge was 
to charge the grand jury and in fact io say to them: 'Cientlemcn. 
if you find the prisoners ha\e done these things, then you ought to 
return a true bill against them.' The same criticism applies n> certain 
charges given to grand juries by Sir Leoline Jenkins.' ... It cannot be 
suggested that these learned judges were purporting 1(> give an exhaus¬ 
tive definition of piracy, and a moment's reflection will show that a 
definition of piracy as sea robbery i.s both too narrow and loo wide. 

. . . Assume a modern liner with its crew and passengers, say of several 
thousand aboard, under its national flag, and suppose one passenger 
robbed another. It would be impossible to contend that such a 
robbery on the high seas was piracy and that the passenger in question 
had committed an act of piracy when he robbed his fellow-passenger, 
and was therefore liable to the penalty of death. . . . 

Hut over and above that we are not now in the year 16^^6, vse are 
now in the year Internationa! law was not crystallised in the 

seventeenth century, but is a living and expanding code. In liis 
treatise on international law, . , . Hall says . . ‘Looking b<ick oxer 
the last cample of centuries we sec international law at the clv»se of 
each fifty years in a more solid position than that which it occupied 
at the beginning of the period. Progressixely it has taken firmer hold, 
it has extended its sphere r>f operation, it has cea>ed to trouble itself 
abt)ut trivial formalities, it has tui're and more dared to grapple iti 
detail with the fundamental facts in the relations (4 States. The area 
within which it reigns beyond dispute has in that lime been infinitely 
enlarged, and it has been greatly enlarged within the memory of living 
man.'" Again another example may be given. A body of inter¬ 
national law is growing up with regard to aerial warfare and aerial 
transport, of which Sir Charles Hedges (Chief Judge in Dawsons 
ca;se) in 16% could have had no possible idea. . . . 

. . . 1’hc xarifuis statutes on piracy . . . are immaterial for the 
purpose of the ca.se. becau.se it must always be remembered that the 
matter under present discussion is not what i.s piracy under any 

y}rm} n St. Tr. col. 451. 

' VX'ynnc. T/ic Life of Sir Lcolinc Jrnkins. 1724, vol. I, p. 94. 

ffitcr/iaii(oial Law. preface to 3rd edition, 1889, reprinted in 8th edition. 

1924, p. XXV. 
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municipal Act of any particular country, but what is piracy jure 
gentium. When it is sought to be contended ... that armed men sailing 
the seas on board a vessel, without any commission from any State, 
could attack and kill evcrvbody on board another vessel, sailing under 
a national Hag, without committing the crime of piracy unless they 
stole, say, an article worth sixpence, their Lordships are almost 
templed to say that a little common sense is a valuable quality in the 
interpretation of international law. . . . 

(I.,ord Sankey next referred to American and continental writers, 
and to the decision of Story J., in United States v. Smith.' in which 
there was no doubt about the robbery having been effected. He next 
referred to later cases in which robbery was not considered an 
essential consiiluent of piracy: J he Serhassen Pirates,'" The Magellan 
Pirates, and) linallx, there is the American case The Ambrose Light, 
where it was decided by a Federal Court that an armed ship musf 
ha\e the auihorit\ of a State behind it. and if it has not got such an 
aulhi>rily, it is a pirate even though no act of robbery has been 
committed by it. . . . 

Hall . . . states, . , . ‘the various acts which are recognised or 
alleged to be piratical may be classed as follow'^;: robbery or attempt 
at robbery of a \essel, b\ force or intimidation, either by way of attack 
from without, or b\ way of rc\olt of the crew and con\crsion of the 
vessel and cargo ti> their own use ' Possibly the definition of piracy 
which c\>mes nearest to accuracy coupled with breviiv is that given 
b\ Kennv . . . (who) savs piraev is ‘any armed violence at sea which 
is not a lawful act of war',' although even this would include a 
shocking affray between iw(^ passengers ot, a liner which could not be 
held tc^ be piracy. It would, however, correctly include those acts 
which, as far as their I ordships know, have always been held to be 
piraev. iliat is, where the crew and passengers of a vessel on the high 
seas rise against the captain and tdlicers and seek by armed force to 
seize the ship. Hall pul such a case in the passage just cited: it is 
clear from his words that it is not less a case of piracy because the 
attempt fails. 

I'heir lAirdships do not themselves propose to hazard a 
definition of piracy. . . . 

A careful examination of the subject shows a gradual widening of 
the earlier definition of piracy to bring it from time to lime more in 
consonance with situations cither not thought of or not in existence 
when the older jurisconsults were expressing their opinions. 


’(1820) .5 Wheal. 15.1. 

(1845) 2 W. Rob. 354. 

‘ (I8S3) 1 Spinks 81, see above. No. 109. 

Ml885) 25 F. 408. 

^International Law, 1924. p. 314. 

‘ Outlines of Criminal Law. 14lh edition. 1933. p. 332. I5lh edition. 1936, p. 376. 
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All that their Lordships propose to do is to answer the question 
put to them, and having examined all the various cases, all the 
various statutes and all the opinions of the various jurisconsults cited 
to them, they have come to the conclusion that the better view and the 
proper answer to the question addressed to them is that stated at the 

beginning.namely, that actual robbery is not an essential element in 

the crime of piracy jure gentium, and that a frustrated attempt to 
commit piratical robbery is equally piracy jure gentium. 


116 

Ji:di( lAL Committee of ihe Privy Coi'Ncil 

Molvan v. The Attorney-General, Palestine 

[104S] A.C. 351 

The appellant owned the which, on March 27, 1946, had been 
sighted by a British destroxer on the high seas about 100 miles south¬ 
west of Jaffa. When first sighted she was Hying no flag, but later 
hoisted a Turkish flag. The destroyer hailed her and asked for her 
destination, but received no reply. A boarding party was sent across, 
and when it arrived the Turkish flag was struck and the Zionist flag 
hoisted. There were no ship’s papers on board and her charts were 
marked to a point just north of Tel Aviv. The boarding party brought 
the Asya to Haifa, where it was found that there were 733 persons on 
board, none of whom had any passport or travel document or \i.sa 
to enter Palestine. 

The persons on board were sent to a Clearance Camp and a 
detention warrant was issued in respect of them. 7he respondent 
claimed the forfeiture of the vessel on the ground that on March 27 
there were 733 persons on board within Palestinian terriu^rial waters 
in circumstances in which the master, owmer or agent of the vessel 
was deemed to have abetted their unlawful immigrati(>n. 

The Trial Judge in the District Court confirmed the forfeiture, and 
the Supreme Court dismissed the appeal. The Judicial Committee 
dismissed the instant appeal. 


Judgment 

Per Lord Simonds: 

... In exercise of the powers conferred upon him the High Com¬ 
missioner (of Palestine) made divers Ordinances relating to 
immigration into Palestine and matters connected therewith and these 
were consolidated in the Immigration Ordinance No. 5 of 1941. But 
before the happening of the events out of which this appeal arises this 
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Ordinance was varied by regulations made by the High Commissioner 
under the Palestine (Defence) Order in Council, 1937, . . . 

... It was of a drastic character. ... Its essential purpose was the 
defence of Palestine and in fact it conferred very large powers on the 
High Commissioner. ... By section 6 it was provided that the High 
Commissioner might make such Regulations ... as appeared to him in 
his Linfellered discretion to be necessary or expedient for securing 
the public safety, the defence of Palestine, the maintenance of public 
order, . . . and ... to make provision for the detention of persons and 
the deportation and exclusion of persons from Palestine and to amend 
any law, suspend the operation of any law and apply any law with or 
without modification. . . . 

. . . Ordinances dealing with immigration into Palestine were made 
at an early dale in the administration of the Mandatory. Nothing 
was more important to the peace and good government of the country. 
In 1945 the High Commissioner found it necessary to make Defence 
Regulations amending the existing Immigration Ordinance of 1941. . . . 

(Under section 12, paragraph 3) ‘ a person abets the commission of 
an otfence if he aids counsels or procures the commission of the offence 
whether or not the person abetted does in fact commit the offence or 
is capable in law of committing it: ... the master ow'iier and agent of 
a vessel . . . are all deemed to have abetted the unlawful immigration 
of any person . . . who is pro\ed to have been on board the vessel . . . 
in Palestine or the territorial waters thereof, whether that person or 
the vessel . . . came there voluntarily or not unless it is proved that 
that person did not enter or attempt to enter Palestine and did not 
intend S(^ to do. ... If any vessel, to the knowledge of the master 
owner or agent ... is used in any contravention or attempted con¬ 
travention of this Ordinance ... or if any person is proved to have 
been on board a vessel ... in circumstances in which the master 
owner or agent of the \cs.scl ... is deemed to have abetted the 
unlaw'ful immigration of that person then the vessel . . . shall ... be 
forfeited to the Government. , . 

wScclion 13 . . . proNidcs . . . for the pursuit by any Commanding 
Oniccr of any vessel . . . within the territorial waters of Palestine 
which he believes may be carrying persons intending to enter Palestine 
and for the boarding and searching of such vessel and . . . for the 
detention ... of any vessel . , . which he may have reason to suspect 
to be liable to forfeiture, until the question of forfeiture is determined. 

... Throughout the proceedings it has been urged that the relevant 
provisions of" the Ordinance are invalid as being repugnant to or 
inconsistent with the provisions of the Mandate for Palestine.^ That 

‘ League of Nations Document C.529. M.314, 1922, VI; and 1 Hudson, Inter¬ 
national Legislation, p. 109. 
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this is a justiciable issue their Lordships will assume. But it appears 
to them that the validity of the Ordinance cannot on this ground be 
successfully challenged. If the terms of the Mandate required the 
Mandatory Power to facilitate Jewish immigration into Palestine under 
any conditions and at any cost to other interests, the contention might 
be maintainable. But the Mandate does not do so. On the contrary 
the facilitation of Jewish immigration is expressly made subject to the 
term that the Administration shall ensure that the rights and position 
of other sections of the population are neq prejudiced and to the 
further term that the immigration shall be under suitable conditions.” 
Their Lordships see no reason to suppt>se that the Immigration 
Ordinance—which is general in its application to persons of any nation 

and any creed.departs in the smallest degree from the terms (T the 

Mandate or is in any measure repugnant to or inconsistent with its 
provisions. 

The second ground of appeal . . . was stated in the form of a 
dilemma. The rele\ant facts for this purpose being that the appellant 
is not a Palestinian citi/en now resident in Palestine and that the Asya 
is not a Palestinian \essel, the assumption of law was then made that 
the power conferred on the High C'ommissioner ... to make 
Ordinances or . . . Emergency Regulations \arying any law was a 
delegated legislative power strictly comparable with that conferred 
by an Act of the Imperial Parliament upon a Colonial Legislature. 
From this assumptiiMi it followed, so it was contended, that it w'as not 
competent for the High C'ommissioner to make any Ordinance or 
f^egulation which \iolated any established principle of international 
Iaw\ Jhen the dilemma was posed. Either the Ordinance . . . 
must be so construed as not to touch the owner of a vessel who w'as 
neither a Palestinian citizen nor within the local jurisdiction of 
Palestine, or, if such a construction was not admissible, then the 
Ordinance must pro lanto he regarded as ultra vires and iinalid. 
Linked with this contention was a further argument that in the 
relevant section of the Ordinance, vi:.., section 12 (3) (i) fb) the words 
' whether that person or the vessel . . . came there voluntarily or not ’ 
must in some way be construed so as not to cover the case of a vessel 
which, though in fact found within the territorial w'aters of Palestine, 
had been brought there under escort of a British man-of-w^ar after 
capture on the high seas. And here too it was argued that, if it was 
so construed as to permit the forfeiture (T a vessel forcibly directed 
from the high seas to a Palestinian port, the Ordinance was ultra vires 
and invalid as infringing a principle of intcrnaticmal law. 

Their Lordships will for the purpose of this case assume that the 
pow'er vested in the High Commissioner by the Order in Council is 
analogous to that conferred on a Colonial Legislature by an Act of the 
Imperial Parliament and subject to the same limitations. . . . 


^ Article 6. 
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The construction of the Ordinance does not appear to present any 
doubt or difliculty. . . . The meaning of the words ‘ whether that 
person or the vessel . , . came there voluntarily or not ’ is plain. . . . 
hither the vessel came there voluntarily or it did not. There is no 
tertium quid. In effect the words bear the meaning . . . 'however it 
got there 

In the next place there is no room for limiting the meaning of 
the words ' master, owner or agent ’ to persons who are either 
Palestinian citizens or resident in Palestine. It may be stated as a 
general rule of construction . . . that, since . . . ' crime is local a 
statute creating an offence and imposing a penalty for it should be 
construed as to apply only to those persons who by virtue of residence 
or, in some case, citizenship or nationality are regarded as subject 
to the jurisdiction of the State which has enacted the statute. . . . Hut 
in the present case it would largely stultify the purpose and effect 
of the Ordinance if, wherever the words ' master, owner or agent' 
occur, they were so limited in meaning. The words must clearly bear 
the same meaning whereser they occur, and that can only be their 
natural meaning untpialitied by deference to the general rules above- 
mentioned. . . . 

Let the terms of the Ordinance be applied to the facts of this case. 
The Asya carrying unlawful immigrants \v’as, whether voluntarily or 
not, in Palestinian territorial waters. The unlawful immigration was 
an offence under the Ordinance and . . . the Asya is forfeited to the 
Government of Palestine, and the C'(Hirt must confirm the forfeiture 
unless the appellant can .show cause against it. , . . 

Their Lordships have grave doubt whether it is open to the 
appellant . . , to challenge the validity of the Ordinance on the ground 
that the vessel w^as brought within territorial waters under the com¬ 
pulsion of the Brili.sh Navy. That act, whether or not it was a breach 
of any principle of international law, . . . was not done or purported 
to be done under the authority of the Ordinance. The appellant 
has himself relied on the fact that the Ordinance gives a limited right 
of pursuit and search which w'ould be inconsistent with a larger right 
being thereby created. But as a result of the act, right or wrong, the 
vessel was in fact in a Palestinian port and the terms of the Ordinance 
demanded its forfeiture. . . . Their Lordships think ... it right to 
say that in their opinion the Ordinance is not open to challenge on the 
ground that it offends against any established principle of international 
law', even upon the assumption that it directly authorised . . . the 
seizure of the Asya on the high seas and her compulsory direction to 
a Palestinian port. . . . 

. . . The appellant has invoked the doctrine which is called ‘ the 
freedom of the open sea alleging that under the shield of that doctrine 
the Asya was entitled, whatever her mission might be, to sail the open 
sea off the coast of Palestine. Their Lordships cannot assent to the 
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proposition that any such right, unqualified by place or circumstance, 
is established by international law. There is room for much discussion 
within what limits a State may for the purpose of enforcing its revenue 
or police or sanitary law claim to exercise jurisdiction on the sea 
outside its territorial water. It has not been established that such 
a general agreement exists on this subject as to satisfy the test laid 
down by Lord Alverstonc (in H'ewr Rand Central Gold Mining 
Company v. The King but. even if it had been, it is far from clear 
that it would be applicable to the case of a Mandatory Power carrying 
out a common policy, the execution of which had been entrusted to 
it by other Powers. Their Lordships therefore could not in any event 
conclude that any principle of international law had been violated. 
But it further appears to them that in the circumstances of the present 
case a discussion of the problem is somewhat academic. For the 
freedom of the open sea, whatever those words may connote, is a 
freedom of ships which lly and are entitled to fly the flag of a State 
which is within the comitv of nations. The did not satisfy these 

elementary conditions. No question of comitv nor of any breach of 
international law can arise, if there is no State under whose flag the 
vessel .sails. . . . Having no usual ship’s paper which would serve to 
ideniifv her, flying the I'lirkish flag, to which there was no evidence 
she had a right, hauling it down on the arrival of a boarding party and 
later hoisting a flag which was not the flag of any State in being, 
the Asya could not claim the protection of anv State nor could any 
State claim that any principle of international law was broken by her 
seizure. 

If therefore contrary to the views which their Lordsliips have 
expressed it is legitimate for the purpose of testing its validity to 
assume that it expressly authorised that which w'as done, ihev come 
to the conclusion that the Order in C'ouncil cannot on this ground be 
successfully challenged. 

The further ground of challenge of the validity of llic Ordinance 
has already been indicated; viz., that, upon the construction which has 
been put on it, it purports to penalise persons who are neither 
Palestinian subjects nor residents in Palestine. It is necessary how'ever 
to examine more closely what is the act in respect of w'hich a penalty 
is to be imposed. The offence itself can only take place in Palestinian 
territory, for it consists in the unlawful entry into that territory. But 
it can he abetted by, and can hardly take place without the abetment 
of, those who are outside that territory. Accordingly, abetment of 
the offence is itself made punishable. Particularly the offence can 
hardly lake place without the abetment of the master, owner or agent 
of the offending vessel, whose actual complicity, while they arc outside 
the jurisdiction, may not easily be susceptible of proof. Therefore 
such persons are by the terms of the Ordinance ‘ deemed ’ to have 

•''[1905] 2 K.B. 391, at p. 407; see above. No. 8. 
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been guilty of abetment and the vessel is liable to forfeiture. The 
question then is whether there is any principle of international law 
which is violated by an Ordinance which, in the circumstances in 
which this Ordinance was passed, penalises persons of whatever 
nationality and wherever resident, who abet or are deemed to abet an 
offence against its laws. It is to be observed that, so far as their own 
persons are concerned, they cannot be punished so long as they remain 
outside the jurisdiction. The question therefore narrows down to 
this, whether they may be penalised by the forfeiture of their property 
which is w'ilhin the jurisdiction. Their Lordships have not been 
referred to any decision nor to any text-book of authority, w'hich 
suggests that the enactment by a State of a penally so expedient, if 
not essential, for the purpose of preventing an unlawful invasion of 
its territory, is contrary to any established principle of international 
law . I'pon this question also their Lordships . . . would only add that 
even if any principle of general acceptation could be found which 
appeared to cover the case, it would still . . . remain to be considered 
w'hether an exception must not be made in the case of a Mandatory 
Pow er enforcing by action, which seems io it essential, the policy wliich 
the Principal Allied Powers entrusted to its charge. 

f'or these reasons, . . . the appeal must be dismissed. . . . 
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Fxc iii qiji:r Chamhi r 
Calvin\s Case 
(1608) 7 Co. Rep. la 

Calvin was born in Scotland in 1606 after the accession of 
James VI of Scotland as Janies I of England. It was contended on 
his behalf that he had been disseised of freehold properly in England. 
It was argued that he was born an alien and as such unable to bring 
any real or personal action concerning land in England. The issue 
was argued before the Lord Chancellor and twelve judges who 
resolved that the plaintifT w'as not an alien. 

Jud$*ment 

Per Coke’s Report: 

... 1. Ligeance is a true and faithful obedience of the subject 
due to his Sovereign. This ligeance and obedience is an incident 
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inseparable lo every subject: for as soon as he is born he oweth by 
birtiiright Jigcance and obedience to his Sovereign. ... As the 
subject ovvclh lo the King his true and faithful ligeance and obedience, 
so the Sovereign is to govern and protect his subjects. ... It is 
truly said that protcctio trahit suhjeaionem, et snhjectio pwiectionem. 

. . , They that are born under the obedience, power, faith, ligealty, 
or ligeance of the King, are natural subjects, and no aliens. . . . 

2. riiere is found in the law four kinds of ligcances; the first is, 

li^cantia naturalis, absoluta, pura, et indefinita, and this originally is 
due by nature and birthright, and is called alta lif^eantia, and he that 
oweth this is called subditus natus. The second is called Jii^cantia 
acquisiia, not b\’ nature but by acquisition or denization, . . . being 
called a deni/en, ... he is subditus datus. The third is. lii;eantia 
lacalis, wrought by the law: and that is when an alien that is in 
amity cometh into I'ngland, because as long as he is within England, 
he is within the King's pnUection: therefore .so long as he is here, 
he imclh unto the King a local obedience or ligeance, for that the 
one- as it hath been said - draweth the other. The fc^urih is a legal 
i4u\liencc or ligeance which is called legal, because the municipal 
laws of this realm have prescribed the order and form of it: and 
this to he done upon oath at the torn of the leet. . . . Denization 

. . . appeareih lo be threefold: 1. .Absolute, as the common 

denizations be. \o them and their heirs, without any limitation or 

restraint: 2. Limited, as when the King doth grant letters of 

denization to an alien, and to the heirs males of his body. . . . 

or lo an alien for term of his life. ... 3. It may be granted 

upon condition, for cujus est dare, ejus es: disponerc, . . . And 

this denizaliim of an alien may be clTected three manner of ways; 
by F^irliament, . . . b\ letters patent, . . . and by conquest. 

3. C’oncerning the local obedience it is ob.servable. that as there 
is a local protection on the King's part, so there is a local ligeance 
of the subject's part, . . . which local obedience being but 
momentary and uncertain, is yet strong enough to make a natural 
subject, for if he hath issue here, that issue is a natural born subject: 
a fortiori he that is born under the natural and absolute ligeance of 
the King . . . ought lo be a natural born subject. . . . And it 
is to be observed, that it is ncc cadum, ncc s<dufn, neither the climate 
nor the soil, but lii^eantia and obedientia that make the subject bom; 
for if enemies should come into the realm, and possess town or 
fort, and have issue there, that issue is no subject lo the King of 
England, though he be born upon his soil, and under his meridian, 
for that he was not born under the ligeance of a subject, nor under 
the protection of the King. . If an alien enemy come to 
invade this realm, and be taken in war, he cannot be indicted of 
treason: for ... he never was in the protection of the King, 
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nor ever owed any manner of ligeance unto him, but malice and 
enmity, and therefore he shall be put to death by martial law. . . . 

4. Now are we to speak of legal ligeance, which ... is called 
suit Royal, because that the ligeance of the subject is only due unto 
the King. . . . Ligeantia, in the ca.se in question, is meant and 
intended of the first kind of ligeance, that is of ligeance natural, 
absolute, cu\. due by nature and birthright. But if the plaintiff’s 
father be made a denizen, and purchase lands in England to him 
and his heirs, and die seised, this land shall never descend to the 
plaintiff, for that the King by his letters patent may make a denizen, 
but cannot naturalise him to all purposes, as an Act of Parliament 
may do. . . . 

. . . Now let us see what the law saith in time of peace, 

concerning the King's protection and power of command, as well 
without the realm, as within, that his subjects in all places may 
be protected from violence, and that justice may equally be 
administered to all his subjects. 

. . . The protection and government of the King is general 

over all his dominions and kingdoms, as well in time of peace 
by justice, as in time of war by the sword, and that all be at his 
command, and under hi.s obedience. Now' seeing power and protection 
draw'eth ligeance, it folioweth, that seeing the King’s power, command, 
and protection extendeth out of England, that ligeance cannot be 
local, or coniined within the bounds thereof. He that is abjured 
the realm, Qui ah jurat re^^nuni ami t tit rct^num, svd non Rc^enu 
amiitii patriam, sed non patrcni patriir; for notwithstanding the 
abjuration, he oweth the King his ligeance, and he remainelh within 
the King’s protection; for the King may pardon and restore him to 
his country again. So .seeing that ligeance is a quality of the mind, 
and not confined within any place: it followeth that the plea that 
doth confine the ligeance of the plaintiff to tlie kingdom of Scotland, 
infra liitcntiam Rc<^ds rcitni sui Scotuv, ct cMra li^vantiam Re^is rc^ni 
Mti Anj^Ucr, whereby the defendants do make one local ligeance 
for the natural subjects of England, and another local ligeance for 
the natural subjects of Scotland, is utterly insufficient, and against 
the nature and quality of natural lineage. . . , 

By that which hath been said, it appeareth, that this ligeance 
is due only to the King; so as therein the que.stion is not now, cm. 
sed quomodo dehetur. It is true, that the King hath tw'o capacities 
in him: one a natural body, . . . and this body . . . is subject 
to death . . .; the other is a politic body or capacity, . . . 
and in this capacity the King is esteemed to be immortal. . . . 
Now, seeing the King hath but one person, and several capacities, 
and one politic capacity for the realm of England, and another for 
the realm of Scotland, it is necessary to be considered, to which 
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capacity ligeance is due. And it was resolved, that it was due to 
the natural person of the King, . . . and is not due to the politic 
capacity only, that is. to his Crown or kingdom distinct from his 
natural capacity. . . . 

. . . Our ligeance is to our natural liege Sovereign, descended 
of the blood royal of the Kings of this realm. . . . 

Now followeth the Second Part, Dc Lej^ibus, wherein lliesc parts 
were considered: first that the ligeance or faith of the subject is 
due unto the King by the law of nature; secondly, that the law of 
nature is part of the law of England; thirdly, that the law of nature 
was before any judicial or municipal law: fourthly, that the law 
of nature is immutable. . . . 

... If the obedience and ligeance of the subject to his sovereign 
be due by the law of nature, if that law be parcel of the laws, as 
well of England, as of all other nations, and is iiimnitable, and that 
postnati (of Scotland) and we of England are united by birthright, 
in obedience and ligeance ... by the law of nature; it followeth 
that Calvin the plaintiff being born under one ligeance to one King, 
cannot be an alien born; and there is great reason, that the law of 
nature should direct this case, wherein five natural operations are 
remarkable; first the King hath the Crown of England by birthright; 
being naturally procreated of the blood royal of this realm: secondly, 
Calvin the plaintiff naturalised by procreation and birthright, since 
the descent of the Crown of England: thirdly, ligeance and obedience 
of the subject to the sovereign, due by the law of nature; fourthly, 
protection and government due by the law of nature: fifthly, this 
case . . . was more doubtful in the beginning, but the further 

it proceeded, the clearer and stronger it grew ; and therefore the 
doubt grew from some violent passion, and not from any reason 
grounded upon the law of nature. . . . Hereby it appearcth how- 

weak the objection grounded upon the rule of quanto dm) jura 
concurrunt in una persona ... is: for that rule holdelh not in 
personal things, that is, when two persons arc necessarily and 
inevitably required by law, as in the case of an alien born there is: 
and therefore no man will say, that now' the King of England can 
make war or league with the King of Scotland . . .; and so in 
case of an alien born, you must of necessity have two several ligcanccs 
to two several persons. . . . And therefore thus were directly 

and clearly answ'cred. as well the objections drawn from the severalty 
of the kingdoms, seeing there is but one head of both, and the 
postnati and us joined in ligeance to that one head, wiiich is copula 
et tanquam oculos of this case; as also the distinction of the law's, 
seeing that ligeance of the subjects of both kingdoms, is due to 
their sovereign by one law, and that is the law' of nature. 

... As the law hath wrought four unions, so the law doth 
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still make four separations: The first union is of both kingdoms under 
one natural liege Sovereign King, and so acknowledged by the Act 
of Parliament of recognition. The second is an union of ligcance 
and obedience of the subjects of both kingdoms, due by the law of 
nature to their sovereign: and this union doth sufiice to rule and 
overrule the case in question. . . . The third union is an union 

of protection of both kingdoms, equall\ belonging to the subjects 
of either of them, . . . 

Concerning the separations \et remaining: 1. England and 
Scotland remain several and distinct kingdoms. 2. They are governed 
by several judicial or municipal laws. 3. They have .several and 
distinct separate Parliaments. 4. Each kingdom hath se\eral 
nobilities: for albeit a postmitiis in Scotland, or any of his pt>sterity, 
be the heir of a nobleman of Scotland, and b\ his birth is legitimated 
in England, yet he is none of the peers or nobility of England: for 
his natural ligeance and obedience, due by the law of nature, maketh 
him a subject and no alien within England: but that siibjeditm 
maketh him not noble within England: for that nobility had his 
original by the King's creation, and not of nature. . . . 

An alien is a subject that is born out of the ligeance of the King, 
and under the ligeance of another: and can have no real or persimal 
action for or concerning land: hut in every such action the tenant 
or defendant may plead that he was born in such a country which 
is not within ligeance of the King: and demand judgment if he 
.shall be answered. . . . 

Every man is either alicnii^ena, an alien ht>rn. or suhiliiu.s, a 


subject born. Every alien is cither a friend that is in league, ov 
an enemy that is in open war, or spcciaiiicr pvrmissiis, permitted 
e.spcciallv. Ever\' subject is either born, or chans, given or 

made. . . . An alien friend, as at this lime, a German, a Frenchman, 
a Spaniard all the kinc> and princes in C’hristendom being now in 


league w ith our Sovereign; but a Scot being a subject, cannot be said 
to be a friend, nor Scotland to be solnni aniiri may by the common 
law have, acquire, and get within this realm . . . any . . . 

goods personal whatsoever, as w'cll as an Englishman, and may 
maintain any action for the same: but lands within this realm . . . 
alien friends cannot acquire, or gel, or maintain any action, real 
or personal, for any land or house, unless the house be for their 
necessary habitation, . . . But if this alien become an enemy. 
. . . then he is utterly disabled to maintain any action, or get 

anything within this realm. 

. . . There is a diversity between a conquest of a kingdom 

of a Christian King, and the conquest of a kingdom of an infidel: 
for if a King come to a Christian kingdom by conquest ... he 
may at his pleasure alter and change the laws of that kingdom: 
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but until he doth make an alteration of those laws the ancient laws 
of that kingdom remain. But if a Christian King should conquer 
a kingdom of an infidel, and bring them under his subjection, there 
ipso facto the laws of the infidel are abrogated, for that they be 
not only against Christianity, but against the law of God and of 
nature; . . . and in that case, until certain laws be established 

amongst them, the King by himself, and such Judges as he shall 
appoint, shall judge them and their causes according to natural 
equity. . . . But if a King hath a kingdom by title of descent, 
there seeing by the laws of that kingdom he doth inherit the kingdom, 
he cannot change those laws of himself, without consent of 
Parliament. ... In the case of a conquest of a Christian kingdom, 
as well those that served in wars at the conquest as those that 
remained at home for the safety and peace of their country, and 
other the King's subjects, as well antenati as postnati, are capable 
of lands in the kingd(’)m or country conquered, and may maintain 
any real action, and have the like privileges and benefits there, as 
they may have in England. 

(Another) kind of enemy is ini miens permissns, an enemy that 
comclh into the realm b} the King's .safe conduct. . . . 

fhere be regularly . . . three incidents to a subject born. 

1. fhat the parents be under the actual obedience of the King. 

2. That the place of his birth be within the King's dominion. And 

the time of his birth is chielly to be considered; fv)r he cannot be 

a subject born of one kingdom that was born under the ligcance 
of the King of another kingdom, albeit afterwards one kingdom 
descend to the King of the other. For the first, it is termed actual 
obedience. ... 2. The place is observable, but so as many times 
ligcance or obedience without any place within the King's dominions 
may make a subject born, but any place within the King’s dominions 
wiiltoiu obedience can never produce a natural subject. And 
therefore if any of the King's ambassadors in foreign nations, have 
children there of their ^^ives, being English women, by the common 
laws of Imgiand lhc\ arc natural-born subjects, and yet they are 
born out of the King’s dominions. But if enemies should come into 
any of the King's dominions, and surpri.se any castle or fort, and 
possess the same by hostility, and have issue there, that issue is no 
subject to the King, th(High he be born within his dominions, for 
that he was not born under the King's ligcance or obedience. But 
the time of his birth is of the e.sscncc of a subject born; for he cannot 
be a subject to the King of England, unless at the time of his birth 
he was under the ligeance and obedience of the King. And that 
is the reason that antenati in Scotland—for that at the time of their 
birth they w'crc under the ligcance and obedience, of another King 
—are aliens born, in respect of the lime of their birth. . . . 

The Kings of England had sometimes Normandy under actual 


30 



466 Individuals [Chap. 19 

ligeance and obedience. The question is then, whether men born 
in Normandy, after one King had them both, were inheritable to 
lands in England; and it is evident by our books that they were. 
. . . And the reason was, for that they were one ligeance due 

to one sovereign. . . . 

Everyone who is an alien by birth, may be, or might have been, 
an enemy by accident: but Calvin could never at any lime be an 
enemy by any accident: cri^o, he cannot be an alien by birth. . . . 

Whv>soever are born under one natural ligeance and obedience 
due by the law of nature to one sovereign are natural-born subjects: 
but Calvin was born under one natural ligeance and obedience, 
due by the law of nature to one sovereign: rre<>. he is a natural-born 
subject. 

Whosoever is born within the King's power or protection, is no 
alien: but Calvin was born under the King's power and protection; 
ergo, he is no alien. 

Every stranger born must at his birth be either amicus <>r 
inimicus: but Calvin at his birth could neither be amicus nor 
inimicus: crgi), he is no stranger born. Inimicus he cannot be. 
because he is suhdiius: for that cause also he cannot be amicus: 
neither now can Scoria be said to be si^lum amici. . . . 

Whatsoever is due by the law or ciuistitution of man, may be 
altered: but natural ligeance or obedience of the subject to the 
sovereign cannot be altered; crgif. natural ligeance or obedience to 
the .sovereign is not due by the law' or con.Nlilution of man. Again, 
whatsoever is due by the law of nature, cannot be altered; but 
ligeance and obedience of the subject to the sovereign is due by 
the law of nature; ergo, it cannot be altered. . . . 

Lastly, whosoever at his birth cannot be an alien to the King 
of England, cannot be an alien to any of his subjects of England; 
ergo, the plaintilf cannot be an alien to any c)f the subjects of 
England. . . . The King only without the subject may make 
not only letters of safe conduct, but letters patent of dcni/.ation, 
to whom, and how many he will, and enable them at his pleasure 
to sue any of his subjects in any action wliatsoever real or personal, 
which the King could not do without the subject, if the subject 
had any interest given unto him by the law in any thing concerning 
an alien born. . . . The law estcemeth it a point of high prerogative 
. . . to make aliens born subjects of the realm, artd capable of 

the lands and inheritance of England in such sort as any natural born 
subject is. . . . 

... It hath been often said, natural legitimation rcspcclelh 
actual obedience to the Sovereign at the time of the birth; for as 
the antenati remain aliens as to the Crown of England, because 
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they were born when there were several Kings of the several 
kingdoms, and the uniting of the kingdoms by descent subsequent 
cannot make him a subject to that Crown to which he was alien 
at the time of his birth; so albeit the kingdoms . . . should by descent 
be divided, and governed by several Kings; yet it was resolved, that 
all those that were horn under one natural obedience while the realms 
were united under one Sovereign, should remain natural born subjects, 
and no aliens; for that naturalisation due and vested by birthright, 
cannot by any separation of the Crowns afterward be taken away: 
ruir he that was by judgment of law a natural subject at the time 
of his birth, become an alien by such a matter ex [hist fucto. . . . 

. . . It appears to the Court . . . that the aforesaid 
plea ... is not sullicient in law to bar tlie said Robert Calvin 
from having an answer to his aforesaid writ. . . . 
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The Hi(;h Court or- Admiuaety 

The Lc Louis 

(1817) 2 Dods. 210 (see above. No. 108) 
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King’s Hincii Division 

R. V. Braiisford 

[IW.Sj 2 K.B. 7.'^0 

Two defendants were charged with unlawfully conspiring to obtain 
a passport from the Foreign Secretary in the name of one of them, 
by falsely representing that the .said defendant desired to use the 
passport while travelling in Russia. The intention was. however, 
that the passport, though in the name of one of the defendants, 
.should be u.sed by a third person. The defendants sent the passport 
to Russia intending it to be used there by an unknown person ' to 
the injury and prejudice and disturbance of the lawful free and 
customary intercourse existing between ’ British and Russian subjects. 
‘ to the public rnkschief . . . and to the endangerment of the 

continuance of the peaceful relations ’ between the two countries. 
The defendants were found guilty, but a stay was granted when it 
was alleged that the facts stated in the indictment did not amount 
to a conspiracy. The Divisional Court held that the conviction 
must stand. 
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Judgment 

Per Lord Alverslone C.J.. Lawrance and Ridley JJ.: 

. . . It is not necessary for us to decide whether apart from 

conspiracy the obtaining of a passport by false pretences ... is 
of itself a misdemeanour; but, as the question has some bearing upon 
the validity of the conviction . . we desire to make a few 

observations thereon. It will be well to consider what a passport 
really is. It is a document issued in the name of the Sovereign on 
the responsibility of a Minister of the Crown to a named individual, 
intended to be presented to the Governments of foreign nations 
and to be used for that individuaFs protection as a British subject 
in foreign countries, and it depends for its validity upon the fact 
that llie Foreign Otlice in an oll'icial document vouches for the 
respectability of the person named. 

Passports have been krunvn and recognised as ('llicial documents 
for more than three centuries, and in the event of war breaking 
out become documents which may be necessary for the protection 
of the bearer, if the subject of a neutral Slate, as against the ollicials 
of the belligerents, and in time of peace in some countries, as in 
Russia, they are required to be carried b\ all travellers. 

It is not necessary to do more than to remember certain incidents 
in the nineteenth century to .see uhat grave international questions 
might arise in the event of a person ludding a passport recei\ing 
ill-treatment in a foreign countr\. . . . W'e are clcarlv of opinion 

that the act done, namely, the obtaining of a passport by a false 
pretence, is an act of the kind which \\t>uld render a conspiracy to 
carr\’ it into etlect unlawful, and we think that both defendants 
have been rightly convicted of criminal conspirac\. ... It 
cannot be seriously disputed that the obtaining a passport from the 
Foreign Otlicc by the false statement that it was required for a 
person named therein and recommended to the I'oreign Ollicc, with 
the intent that it should be used by another and dilTerenl person 
who has not been recommended, is a cheat and conspiracy to deceive 
the Foreign Ollicc, and obtaining the document by means therec^f 
is a criminal conspiracy. We are, therefore, clearly of opinion that 
the first count of the indictment upon which the defendants were 
found guilty is good and the conviction stands. . . . 


122 

HoiJSii or Lords 

Kramer v. Attorney-General 

[19231 A.C 528 


The appellant was born in 1867 in Yorkshire of a German father. 
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In 1869 the latter obtained a grant, or regranl, of German nationality 
for himself and his infant children. The appellant was educated in 
Germany and served in the German army for one year from April 
1888. After his discharge he look up residence in Siam, where 
he was informed by the Cierman consul that unless he registered at 
the German Consulate he would be treated as a deserter from the 
German army and sent back to Germany under arrest. He registered 
with the Consulate, and when Siam declared war on Germany in 
1917 he was arrested and sent to India, where he was interned. 
In 1919 the British authorities returned him to Germany. 

The appellant had propert\ in the United Kingdom, and, in 1920, 
instituted an action claiming a declaration that his property within 
His Majesty's Dominions was not subject to any charge under 
Article 297 of the Treaty of Versailles' or the Treaty of Peace 
Order, 1919-=. 

T he Court of Chancery dismissed the action, and the Court of 
Appeal rejected his appeal. The House of Lords atlirmed the order 
of the Court of Appeal, 


Judt^ment 

Per Viscount Cave L.C. : 

. . . The facts relating to the appellant's nationality are 

admitted. , . . T’he appellant, having been bom in England, 

acquired at birth and had not since lost the status of a British 
subject. It is also plain that he acquired German nationality at 
the age of two years, and thenceforth was by residence, education, 
military service, and registration, a German national. In short, 
he is a person of dual nationality, or ... a sujet mixte: and 
the question is whether he is thereby entitled to have his property 
in England exempted from the operation of clause 1 (xvi) of the 
Order. 

The arguments put forward in favour of his being entitled to 
such exemption may be divided into two heads. First, it is pointed 
out that the Treaty of Peace Act, 1919\ was passed ... to 
give effect to the Treaty of Versailles, and the Treaty of Peace Order, 
1919, was in like manner based upon the Treaty, and provided that 
certain sections of the Treaty—including Article 297 and its Annex 

.should have full force and effect as law; and . . . reference 

may be made to the Treaty to ascertain the true construction of 
the Order. . . . 

’ 112 n.F.S.P.. 191‘). p. 1, Art. 297; ‘. . . the Allied and Associated Powers 
reserve the right to retain and liquidate all property . . . belonging at the 
date of the coming into force of the present Treaty to German nationals 
. . . within their territories, . . .* 

*S.R, & O.. 1919, No. 1517, Art. 1 (xvi). 

9 & 10 Geo. 5, c. 33. 
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. . . Counsel for the appellant contended (that the provisions 
of the Treaty) showed an intention to exclude from the operation 
of Article 2^7 ... the property of a German national who is 
also a national of the country where that property is situate. It is 
not denied that the expression 'German national’ may for some 
purposes include a person of dual nationality, or that ... the 
property in I'ngland of a German national may be liable to the 
charge created by the Order even though he may also be the subject 
of another enem\ Power - such as Austria-Hungary or of a neutral 
Power—such as Sweden or of any Allied Pcwver other than Great 
Britain. But it is said that the reference in the introductor\ words 
of Article 2^7 to property ' in an enemy country and the contrast 
in clause 4 of the Annex to that Article of the properi\- of German 
nationals wiiiiin the territory of an Allied Power with the claims 
of nationals of that Allied Power, show- that the expression 'German 
national' must he read as impliedly excluding a German national 
who is also a subject oi the Power in which his property is found. 
1 cannot accede to this argument. It would he strange if Germany, 
in agreeing to a charge on the property of its own nationals situate 
in the territories of the Allied Pi>wers. had stipulated for an 
exception in favour of those per>\>ns who are aNo subjects of those 
PiVvNcrs: and 1 siumld be slow to read sucli an exception into the 
Treaty in the absence of some clear indication of an intention to 
that e/Tect. I can lind no .^uch intention in the clause quoted. Article 
247 deals boili with the pri)perty in Germanv of Allied nativmals 
and with the properly in lingland of German nationals; and the 
words ' property, rights and interests in an enemy country ' . . . 

serve only to label the country as being a country i>pposed to that 
of which the perb»:>n ccmcerned is a national. The word ' enemy ' 
refers to enmity between country and country atjd not between 
country and individual. Nor can 1 draw from tlie distinction in 
clause 4 of the Annex between German and Allied nationals an 
inference that a perstm of mixed German and Allied nationality is 
to be altogether excluded from the operation of that clause, even 
as regards his property in one of the countries of which he is a 
subject. The express provision in Article 247 that German nationals 
who acquired ipso facto the nationality of an Allied Power under 
the provisions of the Treaty would not be considered as German 
natitmals within the meaning of paragraph (b) of the Article, a 
provision which clearly relates to those inhabitants of Eupen and 
Malmcdy and of Alsace-Lorraine who. under Articles 36 and 79 of 
the Treaty, were to become nationals of Belgium and France, shows 
that the framers of the Treaty had in mind the question of dual 

* ‘ 1 he quesUon of private property, rights and interests in an enemy country 
shall be settled according to the principles laid down in this Section*- 
Section IV of Part X of the Treaty ‘and to the provisions of the Annex 
hereto.* 
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nationality and had no intention of giving exemption to the sujet 
mixic. In my opinion no inference can safely be drawn from the 
Treaty that the expression ‘German nationals’ is to be limited either 
to persons who arc of German nationality and no other or to persons 
who, being of German nationality, arc not also subjects of the Allied 
country where their properly is found. 

But, secondly, counsel for the appellant contended that, whatever 
may be the meaning of the Treaty, the Treaty of Peace Order, which 
is part of our municipal law, does not apply to the property of a 
British subject who is also a German national. . . . The argument 
for the appellant under this head substantially depends on the 
contention . . . that within the realm the appellant is not and 

cannot be considered or treated as a German national or otherwise 
than as a British subject. . . . Both in the Treaty of Peace and 

in the Order the expression ‘ German national ’ means a person 
who is by German law a subject of Germany: and in considering 
whether a pers<m is aflccted by the Order, it is impossible to avoid 
an iiuesligalion of his nationality according to German law. Foreign 
nationality has been long recognised by our law as having certain 
legal ci)nsequences in this country, and the same may be said of 
dual personality: and if it is established--' as here it is established 
that the appellant is in fact by German law a German national, 
it would hardly be consistent with the scheme or language of the 
Order to banish that fact from our minds. The appellant is a 
German national, none the less because he is a British subject; and 
if so, he falls within the express provision of clause 1 (xvi) of the 
Order, and must be dealt with accordingly. . . . 

In my opinion the appellant's contention fails and this appeal 
should be dismissed. . . . 

(Lords Birkenhead. Carson, Shaw and Sumner concurred.) 
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House of Lords 

Joyce V. Director of Public Prosecutions 

[1946] A.C. 347 

Joyce was born in the United States in 1906, the son of naturalised 
Irish parents. From 1909-1921 he was resident in Ireland. He then 
came to England, where he stayed until 1939. In 1922. on his 
application for admission to the Officers' Training Corps, he stated 
that he was born in America of British parents, that he understood 
he enjoyed the same rights and privileges as a natural born British 
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subject, and that he was able to produce testimonials of his loyalty 
to the Crown. 

On July 4, 1933. Joyce applied for a British passport, describing 
himself as a British subject by birth, having been born in Ireland. 
This passport was issued to him. as a British subject by birth, for 
the purpose of holiday touring, and in September 1938 he had it 
renewed for one year, again describing himself as a British subject 
by birth. On August 24, 1939, again describing himself in this way, 
he obtained a further renewal of the passport until July 1940. After 
securing this renewal he went to Germany. 

During the war Joyce, holding himself out as a British subject, 
broadcast propaganda over the German radio. On his arrest by 
British forces in Germany in 1945 a document was found in his 
possession describing him as an announcer of Fnglish news employed 
by the German Radio Company. In this document he was described 
as of ' British nationality,’ although in his statement made after his 
arrest he stated that he acquired German nationality in 1940. The 
passport was not found when Joyce was arrested. 

Joyce was charged with adhering to the Ring’s enemies, elsewhere 
than in the King’s realm, contrary to the Treason Act, 135r, and 
w'as found guilty. 


Per Lord Jowitt L.C,: 

. . . The question for "i'our Lordships’ determination is whether 
an alien who has been resident within the realm can be held guilty 
and convicted in this country of high treason in respect of acts 
committed by him outside the realm. This is in trutli a question 
of law of far-reaching importance. . . . 

The House is called upon in the year L45 to consider the 
scope and effect of a statute of the year 1351. . . That 

statute . . . was itself declarator) of the common law. . . . 

It runs: . . if a man do levy war against our Lord the King 

in his realm, or be adherent to the King’s enemies in his realm, 
giving them aid or comfort in the realm, or elsewhere ’ then . . . 
he shall be guilty of treason. It is not denied that the appellant 
has adhered to the King's enemies, giving them aid and comfort 
elsewhere than in the realm, l.’pon this part of the case the single 
question is whether, having done so, he can be and in the circumstances 
of the case is guilty of treason. Your Lordships will observe that 
the statute is wide enough in its terms to cover any man anywhere, 
‘ if a man do levy war.’ Yet it is clear that some limitation must 
be placed upon the generality of the language, for the context in 
the preamble poses the question, ‘ in w'hat case treason shall be 


25 Edw. 3, slat. 5, c. 2. 
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said and in whal not?’ It is necessary then lo prove not only that 
an act was done but that, being done, it was a treasonable act. This 
must depend upon one thing only, namely the relation in which the 
actor stands lo the King to whose enemies he adheres. An act that 
is in one man treasonable, may not be so in another. . . . The 
question whether a man can be guilty of treason to the King has 
been treated as identical with the question whether he owes 
allegiance lo the King. An act. it is said, which is treasonable if 
the actor ow'cs allegiance, is not treasonable if he does not. As 
a generalisation, this is undoubtedly true, ... but it leaves 
undecided the question by whom allegiance is owed. ... It is 
not for His Majesty’s judges to create new offences or lo extend 
any penal law, and particularly the law of high treason, but new 
conditions may demand a reconsideration of the scope of the 
principle. It is not an extension of a penal law to apply its principle 
to circumstances unforeseen at the time of its enactment, so long 
as the case is fairly brought within its language. 

. . . Allegiance is owed to their sovereign Lord the King by 
his natural born subjects; so it is by those w'ho, being aliens, 
become his subjects by denization or naturalisation . . so it 

is by those who, being aliens, reside within the King's realm. . , . 
Fundamentally (this conception) recognises the need of the man 
for protection and of the sovereign lord for service. Protectio 
trahit subjcctioncm et suhjcctii* protectioneni.^ All who w^ere brought 
within the King's protection were ad fhiem re^is: all owed him 
allegiance. . . , The natural born subject owes allegiance from 

his "birth, the naturalised subject from his naturalisaiion, the alien 
from the day when he comes within the realm. By wliat means 
and when can they cast off allegiance? The natural born subject 
cannot at common law at any lime cast it off. . . . Nor can Uie 

naturalised subjects at common law'. It is in regard to the alien 
resident within the realm that the controversy in this case arises. 
Admittedly he owes allegiance while he is so resident, but it is 
argued that his allegiance extends no further. ... It has been 
argued w'iih great force that the physical presence of an alien actor 
within the realm is necessary to make his act treasonable. It is 
implicit in this argument that, during absence from the realm, 
how'cvcr brief, an alien ordinarily resident within the realm cannot 
commit treason; he cannot in any circumstances by giving aid and 
comfort lo the King’s enemies outside the realm be guilty of a 
treasonable act. My Lords, in my opinion this . . . is not only 
at variance w'ilh the principle of the law, but is inconsistent with 
aulhoritv which your Lord.ships cannot disregard. ... It is said 
in Fosters Crown Cases: ‘Local allegiance is founded in the 
protection a foreigner enjoyeth for his person, his family or effects, 

"See Calvin's Case (1608). 7 Co. Rep. la, above. No. 119. 
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during his residence here; and il ceaseth, whenever he withdrawelh 
with his family and effects.' And then . . . comes the statement 
of law upon which the passage 1 have cited is clearly founded. 
‘ Section 4. And if such alien, seeking the protection of the Crown, 
and having a family and effects here, should during a war with his 
native country, go thither, and adhere to the King’s enemies for 
purposes of hostility, he might be dealt with as a traitor. For he 
came and settled here under the protection of the Crown: and, 
though his person was removed for a time, his ctfects and faniilN 
continued still under the same protection. This rule was laid down 
by all the judges assembled at the Queen's command. January 12. 
1707.' " . . . The statement has been repeated without challenge 

by numerous authors of the highest authority. ... In my view 
therefore it is the law that in the case supposed in the resolution 
of 1707 an alien may be guilty of treason for an act committed 
outside the realm. . . . The principle governing the rule is 

established by the exception: " though his person was R*nioved for 
a time, his family and effects continued under the same protection.’ 
that is, the protection of the Crown. The vicarious protection still 
afforded to the family, which he had left behind in this country, 
required of him a continuance of his fidelity. It is thus not true 
to say that an alien can never in law be guiltv of treason to the 
sovereign of this realm in respect of an act committed outside the 
realm. My Lords, here no question arises of a vicarious protccticm. 
I’here no evidence that the appellant left a family or effects 
behind him when he left this realm. . . . But though there was 

no continuing protection for his family or effects, of him tv>o il must 
be asked, whether there was not such pnUcction still afforded by 
the .sovereign as to require of him the continuance of his allegiance. 
The principle which runs through feudal law and what I may 
perhaps call constitutional law requires on the one hand protection, 
on the other fidelity: a duty of the sovereign lord to protect, a dutv 
of the liege or subject to be faithful. Treason, frahison. is the 
betrayal of a trust: to be faithful to the trust is the counterpart of 
the duty to protect. It serves to illustrate the principle which I 
have stated that an open enemy who is an alien, notwithstanding 
his presence in the realm, is not within the protection nor 
therefore within the allegiance of the Crown. Fie docs not owe 
allegiance because, although he is within the realm, he is not under 
the sovereign's protection. 

The question then is, how is this principle to be applied to 
the circumstances of the present case. . . . The appellant had 
long resided here and appears to have had many ties with this 
country, but I make no assumption one w^ay or another about his 

" 3rd edition, 1792. p. 183. 

Uhid., p. 185. 
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intention to return. . . . The material facts are these, that being 
for long resident here and owing allegiance he applied for and obtained 
a passport, and, leaving the realm, adhered to the King’s enemies. 
It does not matter that he made false representations as to his status, 
asserting that he was a British subject by birth. . . . The essential 
fact is that he got the passport, and 1 now examine its effect. The 
actual passport issued to the appellant has not been produced, but 
its contents have been duly proved. The terms of a passport are 
familiar. . . . ‘ It is a document issued in the name of the sovereign 
on the responsibility of a minister of the Crown to a named 
individual, intended to be presented to the governments of foreign 
nations and to he used for the individual’s protection as a British 
subject in foreign countries.’" By its terms it requests and 
requires in the name of His Majesty all those whom it may concern 
to allow the bearer to pass freely without let or hindrance and to 
afford him e\cry assistance and protection of which he may stand 
in need. It is, 1 think, true that the possession of a passport by a 
British subject does not increase the .sovereign's duty of protection, 
though it will make his path easier. F'or him it serves as a voucher 
and means of identification. But the possession of a passport by 
one who is not a British subject gives him rights and imposes upon 
the sovereign obligations which would othcrv\ise not be given or 
imposed, it is immaterial that he has obtained it by misrepre.senlation 
and that he is not in law a British subject. By the possession of 
that document he is enabled to obtain in a foreign country the 
protection extended to British subjects. By his own act he has 
maintained the bond which, while he was within the realm, bound 
him to his sovereign. The question is not whether he obtained 
British citizenship by obtaining the passport, but whether by its 
receipt he extended his duty of allegiance beyond the moment when 
he left the shores of this country. As one owing allegiance to the 
King he sought and obtained the protection of the King for himself 
while abroad. 

Your Lordships were pressed by counsel for the appellant with 
a distinction between the protection of the law and the protection 
of the sovereign, and he cited many passages from the books in 
which the protection of the law was referred to as the counterpart 
of the duty of allegiance. Upon this he based the argument that, 
since the protection of the law could not be given outside the 
realm to an alien, he could not outside the realm owe any duty. 
This argument in my opinion has no substance. In the first place 
reference is made as often to the protection of the Crown or sovereign 
or lord or government as to the protection of the law. ... In 
the second place it is historically false to suppose that in olden 
days the alien within the realm looked to the law for protection 

R. V. BrailsjorJ. [1905] 2 K.B. 730. 745. sec above. No. 121. 
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except in so far as it was part of the law that the King could by 
the exercise of his prerogative protect him. It was to the King that 
the alien looked and to his dispensing power under tlie prerogative. 
. . . At the time when the common law established between 
sovereign lord and resident alien the reciprocal duties of protection 
and allegiance, it was to the personal power of the sovereign rather 
than to the law' of England that the alien looked. It is not, 
therefore, an answer to the sovereign's claim to fidelity from an alien 
without the realm who holds a British passport that there cannot 
be extended to him the protection of the law. What is this protection 
upon which the claim to fidelity is founded? To me. my Lords, 
it appears that the Crown in issuing a passport is assuming an 
onerous burden, and the holder of the passport is acquiring substantial 
privileges. A well-known writer on inlernational law said that by 
a universally recv^gnised customary rule of the law i>f nations cvcr\ 
State holds the right of protecthui over its nationals abroad." I'his 
rule thus recognised ma> be asserted by the holder of a passport 
which is for him the outward title of his rights. It is true that the 
measure in which the State will exercise its right lies within its 
discretion. But with the issue of the passport the first step is taken. 
Armed with that document the holder may demand from the 
Stale's representatives abroad and from the ollicials of foreign 
governments that he be treated as a British subject, and even in 
the territory of a hostile State may claim the inierveniion of the 
protecting Power. ... It is no part of the case for the Crown 
that the appellant is debarred from alleging that he is not a British 
subject. The contention is a difTereni one: it is that by the holding 
of a passport he asserts and maintains the relation in which he 
formerly stood, claiming the continued protection of the Crown and 
thereby pledging the continuance of his ticleiity. In liicse circumstances 
I am clearly of opinion that so long as he holds the passport he 
is, within the meaning of the statute, a man who, if he is adherent 
to the King's enemies in the realm or elsewhere, commits an act 
of treason. ... It is said that there is m>ihing to prevent an alien 
from withdrawing from his allegiance when he leaves tlic realm. 
I do not dissent from this as a general pn^position. It is possible 
that he may do so even though he has obtained a passport. But 
that is a hypothetical case. Here there v^as no suggestion that the 
appellant had surrendered his passport or taken any other overt 
step to withdraw from his allegiance, unless indeed reliance is placed 
on the act of treason itself as a withdrawal. That in my opinion 
he cannot do. For such an act is not inconsistent with his still 
availing himself of the passport in other countries than Germany and 
possibly even in Germany itself. It is not to be assumed that the 
British authorilie.s could immediately advise their representatives 

'^Oppenheim, International Law vol. 1, 1935, p. 546 (op. cit., 1948. p. 626). 
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abroad or other foreign governments that the appellant, though 
the holder of a British passport, was not entitled to the protection 
that it appeared to afford. Moreover the special value to the enemy 
of the appellant’s services as a broadcaster was that he could be 
represented as speaking as a British subject, and his German work 
book showed that it was in this character that he w'as employed, 
for which his passport was undoubtedly accepted as the voucher. 

The second point of appeal . . . was that in any case no 

l:nglish court has jurisdiction to try an alien for a crime committed 
abroad. . . . There is. 1 think, a short answer to this point. The 
statute in question deals with the crime of treason committed within 
or . . . without' the realm; it is general in its terms, and 1 sec 

no reason for limiting its scope except in the W'ay that I indicated 

earlier . . . viz. : that, since it is declaratory of the crime of 

trcast>n. it can apply only to those who are capable of committing 
that crime. No principle of comity demands that a Slate should 
ignore ihe crime of treason committed against it outside its territory. 
On the contrary, a proper regard for its own security requires that 
all tliosc who commit that crime, whether they commit it w'ithin or 
w iihout the realm, should be amenable to its laws. . . . 

Finally ... it was urged on behalf of the appellant that 
there was no evidence that the renewal of his passport afforded 
him or was capable of affording him any protection or that he ever 
availed himself or had any intention of availing himself of such 

protection, and if there was any such evidence the issue was one 

for the jury and the learned judge failed to direct them thereon. 
. . . The document speaks for itself. It was capable of affording 

the appellant protection. He applied for it and obtained it. and it 
was available for his use. Before this House ... it was urged 
that there was no direct evidence that the passport at any material 
time remained in tiic phvsical possession of the appellant and that 
upcHi this mailer the jury had not been properly directed by the 
learned judge in tliat he assumed to determine as a matter of law 
a question of fact w hich it was for them to determine. . . . Having 
read the whole of the proceedings I have come to the clear conclusion 
that the learned judge’s summing up is not open to the charge of 
misdirection. . . . 'Phis point therefore also fails. . . . 

(Lords Simonds, Macmillan and Wright concurred in this judgment. 
Lord Porter dissented as he considered the jury had been misdirected 
on the question of the passport and might, if properly directed, have 
returned a different verdict.) 


' /?. V. Casement, [1917] 1 K.B. 98. 
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PlRMANTNT Coi RT Or INTERNATIONAL JlSlKl 

The Peter Pazmany University 

(1933) Series A/B, No. 61 

By Article 10 of an agreement for the Settlement of Ouestions relating 
to the Agrarian Reforms and Mixed Arbitral Tribunals. 19303 C/echo- 
slovakia, Yugoslavia, Rumania and Hungary agreed to recognise, 
without any special agreement, a right of appeal to the Permanent 
Court of International Justice from judgments delivered in the future 
bv the Mixed Arbitral Tribunals establisfied bv the Treatv of Trian<>n. 
1919.= 

In its judgment. No. 221,” of February 3, 1933, the C/echoslovak- 
Hungarian Mixed Arbitral Tribunal ordered the restitution of certain 
landed estates belonging to the Royal Hungarian Peter F^a/many 
Cniversiiy. The Czechoslovak Government appealed to the Per¬ 
manent Court of International Justice contesting the jurisdiction of 
the Mixed Arbitral Tribunal and the merits of its decisiim. 

The Permanent Court of International Justice sustained the decision 
of the Tribunal, 


Judgment 

Per Curiam : 

. . . The origin of the case before the Court is as follows: 

On December 30, 1923, the University of Budapest, invtiking 
Articles 246 and 250 of the Treaty of Trianon . . , (brought) before 
the Hungaro-Czechoslovak Mixed Arbitral Tribunal a suit against 
the Czechoslovak Government regarding certain landed estates which, 
as alleged by the University, belonged to it, but which were situated 

’ 5 Hudson, International Legislation, p. 436. at p. 442. 

M13 B.F.S.P., 1920, p, 486, 

“P.C.I.J., Series C, No. 72, p. 15. 
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in the territory transferred from Hungary to the State of Czecho¬ 
slovakia and had been retained by the latter State. 

The University claimed, inter alia, that the property in question 
. . . should be restored to it, freed from any measure of sequestration, 
retention or liquidation, and from any other measure restricting its 
right of free disposition. 

The Czechoslovak Government, the defendant, replied by lodging 
a preliminary objection. ... In its objection it contended that ‘ the 
claimant lacked the requisite legal capacity and that the Mixed 
Arbitral Tribunal had no jurisdiction ’. . . . 

. . . The Tribunal adjudicated upon the objection, . . . (and) 
fixed a time-limit of two months within which the Parties were to 
submit written observations. . . . After receipt of these observations 
and after oral argument, the Tribunal would adjudicate ' upon its 
jurisdiction, upon the legal capacity of the claimant, upon the latter's 
right of ownership and its right to restitution of the property claimed ’. 

. . . On February 3, 1933, the judgment was rendered. . . . 

7*’he Court will examine in the first place whether it has jurisdiction 
to entertain the present suit. . . . 

The answer . . . depends upon the interpretation of Article 10 
of Agreement II of Paris in relation to the Statute of the Courl.^ . . . 

I here can he no doubt that this Article confers jurisdiction upon 
the Court. It is a special agreement of submission inserted in a con¬ 
vention between Slates. ... By this agreement the States recognise 
the jurisdiction of the Court in case of disputes between them relating 
to certain judgments of the Hungaro-Czechoslovak Mi.xed Arbitral 
Tribunal. The present suit, which has been brought by Czecho¬ 
slovakia against Hungary in virtue of the Agreement, fulfils the con¬ 
ditions as to the jurisdiction of the Court which are laid down by 
Article 14 of the Covenant of the League of Nations, by Article 34 
of the Statute, providing that ‘ only States or Members of the League 
of Nations can be Parties in cases before the Courtand by Article 
36 of the Statute providing that ‘the jurisdiction of the Court com¬ 
prises all cases which the Parties refer to it and all matters specially 
provided for in treaties and conventions in force'. 

As has been .seen, .Article X . . . confers on the Court jurisdiction as 
a court of appeal. In the present case, the Court considers it unneces- 

‘ ‘ C zechoslovakia, Yugoslavia and Rouinania, of the one part, and Muncary. 
of the other part, agree to recognise, without any special agreemem, a right 
t'f appeal to the Permanent Clourl of International Justice from all judgments 
of jurisdiction or merits which may be given henceforth by the Mixed 
Arbitral rribunals in all proceedings other than those referred to in Article 1 
of the present Agreement. 

‘ The right of appeal may be exercised by w'rittcn application by either 
of the two governments between which the mixed .Arbitral T ribunal is 
constituted, within three months from the notification to its Agent of the 
judgment of the said Tribunal.’ 
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sary to go into the various problems connected with the question of 
the nature of the jurisdiction thus conferred upon it. 

The fact that a judgment was given in a litigation to which one 
of the Parties is a private individual does not prevent this judgment 
from forming the subject of a dispute between two Stales capable of 
being submitted to the Court, in virtue of a special or general agree¬ 
ment between them. In the dispute between Czechoslovakia and 
Hungary, which forms the subject of the present suit, the Czecho¬ 
slovak Government maintains that the Mi.xed .Arbitral Tribunal 
wrongly declared itself to have jurisdiction to adjudicate upon the 
claim for the restitution of certain landed property situated in Slovakia 
brought before the Tribunal by the Peter Pa/many University under 
Article 250 of the Treaty of Trianon: it also contends that this claim 
is not well-founded and that it is not bound to make this reslilulion. 
This contention is disputed by the Hungarian Government. 

Thus there is a distinct point at issue bet\\een two States. 

. . . .According to the terms of Article \ . . . the Parties agree 
to submit to the Court ‘questions of jurisdiction or merits'. In 
view of the fact that its jurisdiction is limited by the clear terms of 
this pro\'ision, the Court has no power to control the way in which 
the Mixed Arbitral Tribunal has exercised its functions as regards 
procedure. 

... In its judgment of February 3, 1933. on the claim (of the 
ITiiversity). the Mixed Arbitral Tribunal first examined seriatim the 
history of the Budapest University and its administration; next, the 
personality in law of the University, its nationality and its capacity 
to appear before the courts; the University's right to the ownership 
of the property in issue and the nature and import of the measures 
taken in respect of that property by the Czechoslovak authorities; 
finally, the elTect of the provisions in the Treaty v)f T‘rian()n cited in 
the case before the Mixed Arbitral Tribunal, On the basis of that 
examination, the operative part of the T'ribunars judgment decided as 
follows: 

(a) that it fthe Tribunal) is competent to lake cognizance of the 
claim under Article 250 of the T'reaty of Triaium; 

(h) that the Czechoslovak Government must restore to the appli¬ 
cant I'niversity the immovable property claimed by the latter . . . 
freed from any measure of transfer, compulsory liquidation or seques¬ 
tration. and in the condition in which it was before the application 
of the measures in question. . . . 

The Czechoslovak Government disputes the correctness of the 
Mixed Arbitral Tribunal’s judgment, both as regards the jurisdiction 
of that Tribunal and as regards the merits. 

Speaking generally, the Tribunal's jurisdiction is governed by 
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Article 239 of the Treaty of Trianon; paragraph (b\ sub-paragraph 1. 
of that Article is worded as follows: ‘The Mixed Arbitral Tribunals 
established pursuant to paragraph (a) shall decide all questions within 
their competence under Sections 111, IV, V and Vll.’ 

The terms of the above clause do not, however, exclude the possi¬ 
bility of Articles conferring jurisdiction on the Mixed Arbitral 
Fribunals being found in other sections of the Treaty, and in particular 
in Section VIII of Part X. This is the section w'hich contains the 
special provisions in regard to the transferred territories. . . . 

it was on the basis of an article in Section VI11 of Part X . . . 
that the University brought its claim before the Tribunal. The 
provision in question is Article 250/" . . . 

. . . The Court does not fee! called upon to deal separately with 
the question of the Tribiinars jurisdiction and of the merits, i.c., 
whether the University was entitled to have the property restored to 
it. It will examine whellier the conditions required by Article 250 
uerc fultilled in this case, and will then, according to the conclusions 
it reaches, proceed to draw the necessary inferences for the decision 
of the case. 

The first condition to be fulfilled is that the claim must be sub¬ 
mitted by a Hungarian national. 

The sense in which the term ‘ Hungarian national ’ in Article 250 
in the Treai\ of Trianon is to be understoixl is determined as ftdlows 
by Article 246 of that Treats : ‘Of the individuals and juridical per¬ 
sons previously nationals of the former Kingdom of Hungary, includ¬ 
ing Bosnia-Her/egovinians, those w'ho acquire ipso factif under the 
present Treaty the nationality of an Allied or Associated Power are 
designated in the provisions which follow by the expression “nationals 
of the former Kingdom of Hungary the remainder are designated 
by the expressii>n " Hungarian nationals 

The cjuestivm which arises in regard to this point ... is whether 
the University is a juridical person. 

The Czechoslovak Government denies this. . . . (but) the Court 
holds that (its) argument is not well-founded. . . . 

. . . When one speaks of the personality in law’ of the University, 
all that is meant is purely and simply its capacity in private law’, that 

‘. . . The property, rights and interests of Hungarian nationals or com¬ 

panies ct>ntrolled by them situated in territories which formed part of the 
former .Xustro-Hungarian Monarchy shall not be subject to retention or 
liquidation. . . . 

‘ Such property, rights and interests shall be restored to their owners freed 
fnun any measure of this kind, or from any other measure of transfer, com- 
pulsorv administration or .sequestration, taken since November 3. 191S. 

until the coming into force of the present Treaty, in the ccuidition in which 

thev were before the application of the measures in question. 

‘riaim.s made by Hungarian nationals under this Article shall be sub¬ 
mitted to the Mixed Arbitral Tribunal provided for by Article 239. . . 
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is to say, its capacity to be the owner of movable or immovable 
property, to receive legacies or donations, to conclude contracts, etc. 
A capacity of this kind is in no way inconsistent with very extensive 
State supervision of the Ihiiversity’s activity in the sphere i>l science 
and education. . . . 

Again, ... the capacity to possess civil rights does not neces¬ 
sarily imply the capacity to exercisa those rights oneself. No argu¬ 
ment against the University's personality in law can therefore be 
deduced from the fact that it did not enjoy the free disposal of the 
property in question. . . . 

The University being a juridical person, its status as a Hungarian 
national, within the meaning of Articles 246 and 250 of the 'Ireaty 
of Trianon, is be>ond doubt. 

. . . The Court is of opinion that the Peter l‘a/many l‘niversil\ 
of Budapest fultilled the conditions necessary to cnal)le it to submit 
a claim (to tiie Mixed Arbitral Tribunal) in virtue of .Article 250 of 
the Treaty of Trianon. 

. . . I'he Czechoslovak Government appears \o have abandoned 
the contention which it maintained before the I'ribunal, that the 
property in issue belonged to the Stale of Hungarv, and for that 
reason came under .Article of the Treaty of I riunon. W hat the 
Czechoslovak Government now asserts before the Court is that llie 
property belongs to another juridical person called the ‘University 
P'und the latter, being itself a juridical person, could not at the 
same time be the property of the University. 

The Czechoslovak Government has not clearlv explained liie 
relations between this so-called juridical person, the ‘ University 
Fund', and the University. .At one lime it apparenllv regarded the 
University as the usufructuary of property belonging :o the University 
Fund. . . . (But) the rights, property and interests referred to in 
Article 250 of the Treaty of Trianon undoubtedly include usufruct, 
and any questions which might arise between owner and usufructuary 
would fall within the jurisdiction of the municipal courts. This theory, 
moreover, of the C zechoslovak Cjovernmcnl is in contradiction with 
the theory that the University has no personality in law. 

Be this as it mav', the Court is of opinion that the Czechoslovak 
Government has not proved the existence of a juridical person distinct 
from the l.’niversity, known as the ‘University Fund’. . . . 

. . . The term ‘ University Fund ’ means the University in the 
sphere of private law. Ihc fact that the Fund is entered in a land 
register as the owner docs not ... in any way prove the existence 
of a juridical person of that name other than the University itself. 
It is true, of course, that only natural or juridical persons can be 
entered in the land registers, for they alone arc capable of owning 
properly. But, apart from the fact that an entry in the registers 
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cannot by itself confer a personality in law. it is by no means impos¬ 
sible that the term ‘ University Fund ’ may have been used in the 
land registers to denote the L'niversity. 

For the rest, ciilries in the land registers appear, under Hungarian 
law. only to create a presumption which can be reversed if evidence 
to the contrary is forthcoming. And the University has produced titles 
investing it with the right of ownership in respect of the estates in 
quesli(m. . , . 

The Oechoslovak Government maintains that Article 250 does 
not protect all the property, rights and interests of Hungarian nationals 
without distinction. . . . Article 250- it is contended-only covers 
private properly, rights and interests. Property, rights and interests 
wiiich. according to the local law in the present case, the Hungarian 
law still in force in the territory in which is situated the property in 
dispute before the Tribunal are not private property, rights and 
interests, and do not, it is argued, come under Article 250. . . . 

The C(nirt ... is content to (observe tliat the distinction betw-een 
public and private property, in the sense of the Czechoslovak Govern¬ 
ment's argument, is neither recognised nor applied by the Treaty of 
'Frianon. 

In this connection, Anicle 191 first calls for consideration. 

7^he first paragraph of lliis article .says: ‘Stales to which territory 
of the former Austro-Hungarian Monarchy is transferred and vStates 
arising from the dismemberment of that Monarchy shall acquire all 
property and possessions situated within their territories belonging 
to the former or existing Hungarian Government.' This article applies 
the principle of the generally accepted law of State succession, but 
makes the transfer of this property subject to certain conditions and 
reservations specified in other paragraphs of the same article. 

From the standpoint of the present case, special notice should be 
taken of paragraph 2 of that article . . . : ‘ F'or the purpose of this 
article, the property of the former or existing Flungarian Govern¬ 
ment shall be deemed to include the property of the former Kingdom 
of Hungary and the interests of that Kingdom in the joint property 
of the Austro-Hungarian Monarchy, as well as all the property of 
the Crown and the private properly of members of the former royal 
family of Austria-Hungary.' 

Thus the property which is transferred under the Treaty ipso facto 
and without need of any special act of acquisition by the successor 
State is specified by enumeration in Article 191, and the enumeration 
is based, not on the public or private nature of the property, but 
solely on the category of persons to whom it belonged. 

All other Hungarian property, /.c.. property belonging neither to 
the former Kingdom of Hungary, nor to the Crown, nor to the former 
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royal family of Austria-Hungary, constitutes property, rights and 
interests of Hungarian nationals. The Treaty as such docs not allect 
the ownership of such property, rights and interests and effects no 
transfer. 

According, hov\evcr, to paragraph {h) of Article 232, ‘ the Allied 
and Associated Powers reserve the right to retain and liquidate all 
property, rights and interests which belong at the dale of the corning 
into force of the present Treaty to nationals of the former Kingdom 
of Hungary, or companies controlled by them, and arc within the 
territories. . . 

The measures thus indicated may not, according to Article 250, 
be applied to property, rights and interests i)f Hungarian nationals 
in the territories of the former .ALUstro-Hungarian Monarch). .Article 
250 makes only one exception, namely, in its fourth paragraph, which 
deals with properl) coming under Article 101. All other Hungarian 
property dealt with in Section Vlll of Part X of the I'reaty of Trianon 
falls within the category of property, rights and interests protected 
by Article 250. 

Clearly, therefore, in determining the treatment of Hungarian 
propert), the 1 real) of Trianon takes two factors into account: the 
person to whom the property beh)ngs. and the territory in which it is 
situated; its alleged public or private character is of no account. 

. . . The Court is of opinion that the right to submit a claim to 
the Mixed Arbitral Tribunal under Article 250 is not conditional upon 
the private character of the propert), rights and interests in dispute. 
It is sufficient in all cases that the propert), rights and interests 
should be those of Hungarian nationals within the meaning, of .Article 
24b. This conditu)n the I riiversity's claim undoubted!) fulfilled. 

. . . Prinia fade, the Cniversiiv was justilied in claiming the 
restitution of the pn>pert) in question, under Article 250 of the 
Treat) of Trianon. . . . 

The Czechoslovak Government . . . argues tltal the conception of 
compulsory administration contcmpialed by the Treaty is not the same 
as that envisaged by the (Czech) Ordinance of (concerning the 
‘compulsory adminislraliim of certain ecclesiastical prt)perty' in 
.Slovakia): only the former, it sa\s, involves a measure on the part 
of the State amounting to seizure, while the latter is purely in the 
nature of a measure of protection. It argues (further) lliat the Treaty 
only requires such measures to be revoked if, and in so far as, they 
involve an element of discrimination, that is to say, if, and in so far as, 
they have been taken in respect of property belonging to Hungarian 
nationals, by reason of their Hungarian nationality ‘ as Hungarian 
and because Hungarian . 

Article 250 does not make ‘ discrimination ' a necessary condition. 
This is true, even in regard to the measures of retention and liquida- 
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tion, which paragraph 2 of the Article has in view when referring to 
paragraph 1, and which are defined in paragraphs (a) and (b) of 
Article 232, and in paragraph 3 of the Annex following Article 233, 
where the expression ‘for whatsoever motive’ is used; this is con¬ 
firmed by what may be described as the consistent practice of the 
Mixed Arbitral Tribunals. The same is true, a fortiori, in regard to 
the * other measures ’ referred to in paragraph 2 of Article 25b. 

Moreover, the ('ourt has on several occasions, and particularly 
in its Judgment (in the case concerning Cur man Interests In Polish 
Upper SUcsia, 1^12b '), expressed the opinion that a measure prohibited 
by an internatiiMial agreement cannot become lawful under that instru¬ 
ment simpl\ by reason of the fact that the State concerned also applies 
the measures to its own nationals. . . . 

. . . The Court concludes that the measures applied to the Cniver- 
sily's estates as early as 1918-1^19 by the Czechoslovak Government, 
and maintained by the said (iovernment after the coming into force 
of the Treaty ('f I rianon, were in the nature of compulsory adminis¬ 
tration or supervision within the meaning of Article 250 of the Treaty. 

As a ciMisetiuence of this conclusion, the Court finds that the 
Ihiiversity was juslitied in claiming the restoration of its property, 
freed from all these measures, that is to say. in the condition in which 
it was befv>re the application of the said measures. . . . 

Article 256 of tite Treaty of Trianon lavs down that ‘ special agree¬ 
ments will determine the division of the property of associations or 
public corporations carrving on their functions in territory which is 
divided in conse».iuence tiie pre.seni Trealv. 

. . . Czechoslovakia maintains that, even if the Cniversity pos¬ 
sesses personalitv in law. it is in any case one of those public corpt^ra- 
tions. or associatiims, which carry on their functions in a territorial 
area di\ ided as a cvuisequencc of the Peace Treaties. For, it is argued, 
the rniversity's functi(ms are not confined to the delivery of lectures 
in its buildings, but extend to the whole territory of the former King¬ 
dom of Hungary; furthermore, for more than 150 years, its .seat was 
established in a city which is now in Czechoslovak territory. Hence, 
it is said, it is Article 256. as a lex spedulis, that applies to the 
University’s property, and not .Article 250, which is the lex t^eneralis: 
consei}uently, the fate of this property must be determined by special 
agreements, and not by the provisions of the last-named article. . . . 

I'hc C(»urt is unable to accept this reasoning. It considers.quite 

apart from the question whether the I niversity can properly be 
described as a ‘ public ’ corporation within the meaning of the Treaty, 
a point which the Court is not called on to decide—that the Univer¬ 
sity exercises its functions at Budapest, where it has its seat, that is 
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to say, in the territory of the Hungarian Slate, as delimited after the 
war. The fact that its seat was established elsewhere at a remote 
period, and the other fact that it is open to foreign students, and 
natunilly also to students from all parts of the former Kingdom of 
Hungary, cannot in any way alter that situation, nor can it render 
Article 250 inoperative. . . . 

Having thus e.xamined and rejected the Czechoslovak Ciovern- 
meiu's various objections to the application of Article 250 of the 
Treaty of Trianon to the property of liie Peter Pa/many University 
situated in Slovakia, the Court tinds that the University was entitled 
to claim the restitution of the said property in the condition in which 
it was when the measures in quesiicm were taken. 

This finding coincides with the operative clause of the judgment 
given b\ the Mi.xed Arbitral Tribunal on February 3, U^33. . . . 

The Court is of opinion that there is no occasitMi, in the (present) 
proceedings . . to depart from the general rule of Article 64 of 
the Statute, to the elTect that, unless otherwise decided by the Court, 
each Party shall bear its ow n costs. . . . 

(Herniann-Otav.sky, Czech Judge uJ lufc, delivered a dissenting 
opinion.) 


125 

Hot SI: oj Lords 

Janson v. Driefontein Consolidated Mines, Ltd. 

[1902] A.C. 484. 

The respondent company was registered under the law of the Simih 
African Republic. In August, 18^)'^. it insured with the appellant 
and other underwriters against ‘arrest, restraints, and detainments 
of all kings, princes, and people ' gold during its transit from mines 
in the Transvaal to the United Kingdom. On October 2, 1899, when 
war with the L'nitcd Kingdom was admitted to be imminent, the 
Government of the South African Republic seized the gold during 
its transit. War broke out on October lltii. 

The respondent company had a London office, hut its head 
office was at Johannesburg in the Transvaal. Most of the 
shareholders were resident outside the Republic, and were not 
its nationals. The ciunpany brought an action upon the policy 
before the termination of the war it being agreed that the 
action should be treated as if brought after the termination of hostilities 
- and succeeded. This decision was upheld by a majority in the 
Court of Appeal, and was affirmed by the House of Lords. 



CasI: 125] Janson v. Driefontein Consolidated Mines, Ltd. 487 

Judgment 

Per the Earl of Halsbury L.C.: 

. . . ll is not cliflicult to solve the question whether a contract 
of insurance made before a war and sought lo be enforced in respect 
of a loss incurred before the war is illegal, either in its inception or 
at the dale when the loss was incurred. However stated, it amounts 
lo this that the thing done must be in its nature an assistance to the 
public enemy, and if there be no public enemy there can be no aid 
given lo him. Nor is this a mere question of words: the importance 
of the wlude region of public policy involved makes the actual exist¬ 
ence of w'ar at the time of the creation of the contract or its fulfilment 
necessary. . . . 

. . . Tlie principles upon which commercial intercourse must 
cease between nations at war wiiii each other can only be where the 
heads of the Stale have created the stale of war. . . . 

In order to produce the elTcct, either nationally or municipally, it 
must be a w ar betw een the two natitms. No contract or other transaction 
with a native of tlie country which afterwards goes to war is affected 
by the war. Flie remedy is indeed suspended: an alien enemy cannot 
sue in the C'ourts of either countrv while the war lasts; but the rights 
tm tile contract are unaffected, and when the war is over the remedy 
in tlie ('ourts of either is rcstt)red. 

The earlier writers on international law used to contend that some 
public declaration of war was essential, . . . but though it cannot 
be said that that view is now the existing international understanding 
it is essential that tlie hostility must be the act of the nation which 
makes the war, and no amount of ‘strained relations' can affect the 
subjects ^)f either c^nmiry in their commercial or other transactions. . . . 

Irading with the King's enemies is, of course, illegal. Ihiderlaking 
by contract io indemnifv the King's enemies against loss inflicted by 
the King's forces is also illegal. Such things are manifestly unlawful; 
but the words ‘ King's enemies' are a necessary feature of the last 
proposition. 

. . . ll Wiujld be, to my mind, to introduce a new principle into 
our law to hold that the probability of a war should have the same 
operation as war itself. It is war and war alone that makes trading 
illegal. . . . 

... 1 think the appeal should be dismissed. . . . 

Per Lord Macnaghlen: 

. . . The law recognises a slate of peace and a stale of war. but 
... it knows nothing of an intermediate slate which is neither the one 
thing nor the other—neither peace nor war. In every community it 
must be the supreme pow’er ... to determine the policy of the 
community in regard to peace and war. It is not, I think, for private 



488 Business Enterprises and Legal Persons [Chap. 20 

individuals to pronounce upon the foreign relations of their Sovereign 
or their country and to measure their own responsibilities arising out 
of civil contracts with foreigners by a standard of public policy which 
they set up for themselves, even though their views may be right in 
the abstract. . . . However critical may be the condition of affairs, 
however imminent war may be, if and so long as the Government of 
the State abstains from declaring war or accepting a hostile challenge 
there is peace peace with all attendant consequences for all its 
subjects. 

The result, therel\>re, in the present case is that, however hostile 
the intentions of the South African Republic may have been at the 
moment when this gold was seized, the seizure must be treated as a 
seizure in time of peace between the Republic and this country. 

The event which happened was within the terms of the policy, 
and there is no ground on which the underwriters can dispute their 
liability. . . . 

Per Lord Dave\ : 

. . . riiere are three rules which are established in our common 
law. The lirst is that the King's subjects cannot trade with an alien 
enemy, /.c.. a perscin owing allegiance to a Government at war with 
the king, without the King's licence. Lverv ccnuracl made in violation 
of this principle is vvnd, and goods which are the subject of such a 
contract are liable io conliscati(m. The second principle is a cort'llary 
from the lirst, but is also re>ted on distinct grounds of public policy. 
It is that no action can be maintained against an insurer of an enemv's 
gi)i'>ds or ships captured by the British Government. . . . The prin> 
ciple equally applies where the insurance is made previous to the 
commencement of hoNtilities, and was, therefore, legal in its inceptiim. 
and whether the person claiming on the policy l)e a neutral or even 
a British subject if the insurance be elfected on behalf of an alien 
enemy. The third rule is that, if a loss had taken place befc)re the 
commencement of hostilities, the right of action on a policy of insur¬ 
ance by which the goods K)st were insured is suspended during the 
continuance of war and revives on the restorati<)n (T peace. . . . 

Your Lordships will liavc noticed that, in each of the rules on this 
subject which I have endeavoured to formulate, the actual commence¬ 
ment of hostilities is made the time when and the occasion on which 
the rule comes into operation. . . . 

Per Lord Lindicy: 

. . . Before considering the legality or the illegality of the policy, 
it is desirable to consider the legal position of the company assured 
by it. The company w'as incorporated and registered according to the 
law,s of the Transvaal, and it carried on business there. ... It had 
also a London office and London committee of management. For all 
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purposes material for the determination of the present appeal the 
company must, in my opinion, be regarded as a company resident and 
carrying on business in the lYansvaal although not exclusively there. 
It was subject to the laws of that country. When war broke out the 
company became an alien enemy of this country. ... If it became 
material to attribute nationality to the company it would, in my 
opinion, be correct to say that the company was a Transvaal company 
and a subject of the Transvaal Government, although almost all its 
shareholders were foreigners resident elsewhere and subjects of other 
countries. But w'hcn considering questions arising w ith an alien enemy, 
it is not the nationality of a person, but his place of business during 
w'ar that is importani. An Englishman carrying on business in 
an enemy’s country is treated as an alien enemy in considering the 
validity or invalidity of his commercial contracts. . . . Again, the 
subject of a State at war with this counir\. but w'ho is carrying on 
business here or in a foreign neutral country, is not treated as an 
alien enemy; the validity of his contracts do not depend on his 
nalitMiality, nor even on what is his real d(nnicile, but on the place or 
places in which he carries on his business or businesses. . . . 

riie policy being elfected before the war broke out, it is not invalid 
upon the ground that it was when made a contract with an alien 
enemy; nor can it be treated as an invalid contract ah initio by reason 
of the generalit\ of its terms. . . . The question, then, is reduced to 
this: Is llie sei/ure in question one which it is unlawful to insure 
against? 

M> Lords, one ground, and one ground onl\, is invoked to show 
that it is. and that ground is the ground of public policy. A contract 
or other transaction which is against public policy, Le., the general 
interest of this country, is illegal; but public policy is a very unstable 
and dangerous foundation on which to build until made safe by 
decision. , . . 

The sei/ure of the gold in the present case was a distinct gain to 
the capt(^rs. I'o indemnify the owner of the gold against the K>ss of 
such gold is clearly a benefit tv) the owner, and such an indemnity 
is a benefit Ic^ a person who is regarded as an enemy as soon as war 
breaks i)ul. But lie was not an enemy when the policy was effected 
nor when the gold was seized, and how it can be against the policy 
of this country to keep faith with him when the war is over 1 fail to 
see. He cannot, of course, sue in this country during the war if the 
defendants raise that objection; but they do not. . . . 

A seizure after war has broken out is very different from a sei/ure 
before war has been declared or has actually commenced. It appears 
to be settled that a British subject cannot even before war insure a 
person against any loss suffered by him after the war began and 
whilst he is an enemy of this country. . . . 
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. . . Where the insurance is legal in ils inception and the loss 
occurs before war, an action on the policy may be successfully brought 
even during war if the underwriter does not put on the record a special 
dilatory plea. . . . 

War produces a state of things giving rise to well-known special 
rules. It prohibits all trading with the enemy except with the Royal 
licence, and dissolves all contracts which involve such trading. . . . 
But threatened war or anticipated war or imminent war is peace, 
which may not after all result in war; and to apply the rules of war 
to insurances against loss before war breaks out would paralyse 
commerce, and often without any real necessity. . . . 

In my opinion the order and judgment appealed from should be 
affirmed. . . . 

(Lord Shand concurred in the judgment of Lord Macnaghten, 
and Lords Brampton and Robertson delivered concurring judgments.) 


126 

Hors! or Lords 

Daimler Co., Ltd. \<. Continental Tyre & Rubber Co. 

(Great Britain), Ltd. 

[1916] 2 A.C. 31)7 

The respondent company was formed in 1905 and had ils registered 
otiice in London. It was formed fv>r the purpose of selling in the 
United Kingdom motor tyres made in Germany by a company incor¬ 
porated in that countr\ under German law. The German company 
held more than 90'o of the shares in the respondent company, and 
The remainder, with the exception of one, were held by German 
nationals. The one share not .so held was held by the secretary of 
the company, who was born in Germany but was resident in the United 
Kingdom and had become a naturalised British subject in 1910. I'he 
four directors were German subjects, and three were resident in Ger¬ 
many w hen w'ar began. The fourth, who had been resident in England, 
left for Germany on the outbreak of war. 

On the instructions of the .secretary, an action was commenced 
by the respondent company in re.spccl of money due on three bills 
of exchange drawn by the respondents and accepted by the appellants 
in payment of goods supplied to them by the respondents before 
the outbreak of war, A summons was later taken out on behalf of 
the respondents to sign judgment for the amount of the claim. The 
appellant opposed this summons alleging that the company and its 
officers were alien enemies and incapable of instituting the proceedings 
or giving a valid discharge. They further alleged that payment would 
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cause the appellants to contravene the Trading with the Enemy Act. 
1914/ They argued that the proceedings were wrongly instituted 
and that they should be given unconditional leave to defend. 

The master issued an order giving the respondent company liberty 
to sign final judgment in the action, and this order w^as affirmed by 
the judge in chambers and the Court of Appeal. The House of Lords, 
however, considered the action to be completely irregular and that 
it should be struck out. all orders made therein being discharged. 


Judi^meru 

Ter Lord Parker of Waddington: 

. . . When the action was instituted all the directors of the plaintiff 
company were Germans resident in Germany. In other words, they 
were the King’s enemies, and as such incapable of exercising any of 
the powers vested in them as directors of a company incorporated in 
the Lniied Kingdom. They were incapable, therefore, of authorising 
the institution of this action. The contention that the secretary of 
the company could authorise such institution is untenable. The resolu¬ 
tion by whicJi he was appointed secretary would confer on him such 
powers only as were incident to the performance of his secretarial 
duties. It is true that the directors of the company might by a proper 
resolution in that behalf have conferred on him a power to authorise 
the institution of proceedings in the company's name, but they did 
not do so. . . . 

It follows that this action was instituted without authority from the 
company, and in my opinion the Court having notice of the fact should 
have refused relief. . . . 

My Lords, under these circumstances, it is, strictly speaking, 
unnecessary to consider w liether a company incorporated in the United 
Kingdom can under any and what circumstances be an enemy or 
assume an enemy character. The question, however, ... is of such 
general importance, that it would not be right to ignore it. 

'I he principle upon which the judgment under appeal proceeds is 
that trading with an incorporated company cannot be trading with an 
enemy where the company is registered in England under the Com¬ 
panies Acts and carries on its business here. Such a company it 
calls an ‘ English company", and obviously likens to a natural born 
Englishman, and accordingly Itolds that payment to it of a debt which 
is due to it, and of money which is its own, cannot be trading with the 
enemy, be its corporators who they may. The view is that an English 
company's enemy officers vacate their office on becoming enemies 
and so affect it no longer, and that its enemy shareholders, being 
neither its agents nor its principals, never in law affect it at all. 


‘ 4 & 5 Geo. 5, c. 87. 
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My Lords, much of the reasoning by which this principle is sup¬ 
ported is quite indisputable. No one can question that a corporation 
is a legal person distinct from its corporators; that the relation of a 
shareholder to a company, which is limited by shares, is not in itself 
the relation of principal and agent or the reverse; that the assets of 
the company belong to it and the acts of its servants and agents arc 
its acts, while its shareholders, as such, have no property in the assets 
and no personal responsibility for those acts. ... 1 do not think, 
however, that it is a necessary corollary of this reasoning to say that 
the character of its corporators must be irrelevant to the character 
of the company: and this is crucial, for the rule against trading with 
the enemy depends upon enemy character. 

A natural person, though an Lnglish-born subject of His Majesty, 
may bear an enemy character and be under liability and disability 
as such by adhering to His Majesty's enemies. If he gives them active 
aid, he is a traitor: but he may fall far short of that and still be invested 
with enemy character. If he has what is known in prize law as a 
commercial domicile among the King's enemio. his merchandise is 
good prize at sea. just as if it belonged to a subject of the enemy Power. 
Not onl> actively, but passively, he may bring himself under the same 
disability. N’oluniary residence among the enemy, however passive 
or pacific he may be. identifies an English subject with His Majesty's 
foes. , . . 

How are such rules to be applied to an artificial person, incor¬ 
porated by forms of law ? As far as active adherence to the enemy 
goes, there can be no dilTerence, except such as arises from the fact 
that a company's acts are Iho.se of its .servants and agents acting w'ithin 
the scope of their authority. . . . 

In the case of an artificial person what is the analogue to voluntary 
residence among the King's enemies? Its impersonality can hardly 
put it in a better positiem than a natural person and lead to il.s being 
unalfecled by anything equivalent to residence. It is only by a figure 
of speech that a company can be said to have a nationality or residence 
at all. If the place of its incorporation under municipal law fixes 
its residence, then its residence cannot be changed, w^hich is almost a 
contradiction in terms, and in the case of a company residence must 
correspond to the birthplace and country of natural allegiance in the 
case of a living person, and not to residence or commercial domicile. 
Nevertheless, enemy character depends on these last. It would seem, 
therefore, logically to follow that, in transferring the application of 
the rule against trading with the enemy from natural to artificial 
persons, something more than the mere place or country of registra¬ 
tion or incorporation must be looked at. 

My Lords, 1 think that the analogy is to be found in control, an 
idea which, if not very familiar in law, is of capital importance and is 
very well understood in commerce and finance. The acts of a com- 
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pany’s organs, its directors, managers, secretary, and so forth, func¬ 
tioning within the scope of their authority, are the company’s acts 
and may invest it deiinitively with enemy character. It seems to me 
that similarly the character of those who can make and unmake those 
oflicers, dictate their conduct mediately or immediately, prescribe 
their duties and call them to account, may also be material in a ques¬ 
tion of the enemy character of the company. If not definite and 
conclusive, it must at least be prima facie relevant, as raising a pre¬ 
sumption that those who are purporting to act in the name of the 
company are, in fact, under the control of those whom it is in their 
interest to satisfy. Certainly 1 have found no authority to the contrary. 
Such a view reconciles the positions of natural and artificial persons 
in this regard, and the opposite view^ leads to the paradoxical result 
that the King’s enemies, who chance during war to constitute the 
entire body of corporators in a company registered in England, thereby 
pass out of the range of legal vision, and, instead, the corporation, 
which in itself is incapable of loyalty, or enmity, or residence, or 
of anything but bare existence in contemplation of law and registration 
under some system of law, takes their place for almost the most 
important of all purposes, that of being classed among the King’s 
friends or among his foes in time of war. 

. . . The character in which the capacit> to act is enjoyed and 
acts are done ... is a quality of the companv itself, and conditions 
its capacities and its acts. It is not a mere part of its energies or 
acquisitions, and if that character must he deri\able not from the cir¬ 
cumstances of its incorporation, which arises once for all. but from 
qualities of enmity and amity, which are dependent on the chance of 
peace or war and arc attributable onl\ to human beings, 1 know' not 
from what human beings that character should be deri\ed, in cases 
where the active cninduct (^f the company's ollicers has not already 
decided the matter, if resort is not to be had to the predominant 
character of its shareholders and corporators. 

... I think the law on the subject may be summarised in the 
following propositions: 

(1) .A company incorporated in the I niled Kingdom is a legal 
entity, a creation of law with the status and capacity which the law 
confers. It is not a natural person with mind or conscience. . . . 
‘ It can be neither loNal nor disloyal. It can be neither friend nor 
enemy.’' 

(2) Such a company can only act through agents properly author¬ 
ised, and so long as it is carrying on business in this country through 
agents so authorised and residing in this or a friendly country it is 
prima facie to be regarded as a friend, and all His Majesty’s lieges 
may deal with it as such. 

'Buckley L.J., in the Court of Appeal, [1915] 1 K B. S93, at p. 9U,. 
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(3) Such a company may,, however, assume an enemy character. 
This will be the case if its agents or the persons in de facto control of 
its affairs, whether authorised or not, arc resident in an enemy country, 
or, wherever resident, are adhering to the enemy or taking instructions 
from or acting under the control of enemies. A person knowingly 
dealing with the company in such a case is trading with the enemy. 

(4) The character of individual shareholders cannot of itself affect 
the character of the company. This is admittedly so in times of 
peace, during which every shareholder is at liberty to exercise and 
enjoy such rights as are by law incident to his status as shareholder. 
It would be anomalous if it were not so also in a time of war, during 
which all such rights and privileges are in abeyance. The enemy 
character of individual shareholders and their conduct may, however, 
be very material on the question w'hcthcr the company's agents, or 
the persons in de facto control of its affairs, are in fact adhering to. 
taking instructions from, or acting under the control of enemies. This 
materiality w ill vary with the number of shareholders who are enemies 
and the value of their holdings. The fact, if it be the fact, that after 
eliminating the enemy shareholders the number of sharchoUIcrs 
remaining is insufficient for the purpose of holding meetings of the 
company or appointing directors or other officers may well raise a 
presumption in this respect. ... It is an a fortiori case when the 
secretary (, who w'as in this case the only non-enemy shareholder.) 
is without authority and necessarily depends for the \alidit\ of all 
he does on the subsequent ratification of enemy shareholders. The 
circumstances of the present case were, therefore, such as to require 
close investigation and preclude the propriei\ of giving leave to sign 
judgment under Order XIV, r. 1. 

(5) In a similar way a company registered in the Tniied Kingdom, 
but carrying on business in a neutral country through agents properly 
authorised and resident here or in the neutral counlry. is primu facie 
to be regarded as a friend, but may, through its agents i)r persons in 
de facto control of its affairs, a.ssume an enemy character. 

(6) A company registered in the United Kingdom but carrying on 
business in an enemy country is to be regarded as an enemy. 

My Lords, the foregoing propositions are not only consistent with 
the authorities cited in the argument, and in particular with what was 
said in this House in Janson v. Driefontcin Consolidated Mines:' but 
they have. I think, the advantage of affording convenient and intel¬ 
ligible guidance to the public on questions of trading with the enemy. 
It would be a misfortune if the law were such that during war everyone 
proposing to deal with a British company had to examine the character 
of its shareholders and decide whether the number of enemy share¬ 
holders coupled with the value of their holdings were such as to 

[1902] A.C. 484, see above. No. 125. 
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impose an enemy character on the company itself. It would be still 
more unfortunate if this question were a question for the jury in 
each particular case. No one could maintain that a company had 
assumed an enemy character merely because it had a few enemy 
shareholders. . . . 

. . . Il was suiiucsted in argument that acts otherwise lawful 
might be rendered unlawful by the fact that they might lend to the 
cnriclimeni of the enemy when the war was over. 1 entirely dissent 
from this view. 1 sec no reason why a company should not trade 
merely because enemy shareholders may after the war become entitled 
to their proper share of the profits of such trading. . . . The conten¬ 
tion appears to me to e.xtend the principle on which trading with the 
enemy is forbidden far beyond what reason can approve or the law 
can warrant. . . . Subject to any legislation to the contrary or any- 
thing to the contrary contained in the treaty of peace when peace 
comes, enemy property in this country will be restored to its owners 
after the war just as property in enemy countries belonging to His 
Majesty's subjects will or (mght io be restored to them after the war. 
. . . The prohibition against doing anything for the benefit of an 
enemy contemplates his benefit during the war and not the possible 
advantage he may gain when peace comes. . . . 

. . . riie action is altogether irregular and should be struck out, 
all orders made thereunder being, of course, discharged. . . . 

(Viscount Mersey, Lords Kinnear and Sumner concurred in this 
judgment, while concurring judgments were delivered by the Earl 
of Halsbury, Lords Atkinson, Parmoor and Shaw of Dunfermline.) 


127 

Hen si; or Lords 

wSovfracht (V/O) \. Van Udens Scheepvaart cn 

Agentuur Maat.schappi j (N.V. Gebr.) 

[m3] A.C. 203 

The respondents were a Dutch shipowning company with their prin¬ 
cipal place of business at Rotterdam. In 1939 they clustered one of 
their vessels to the appellants, a Russian company. Disputes arose 
between the parties, and in April, 1940, both sides appointed arbi¬ 
trators in accordance with the charterpariy, but in May Germany 
invaded the Netherlands, which w'as soon completely occupied. The 
Royal Netherlands Government, however, transferred to London. 
All the vessels of the respondents save one were brought beyond 
the enemy's control, but there was no evidence that the respondents 
had altered their place of business or of the whereabouts of their 
directors. 
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On May 20, 1940, the solicitors who had been acting for the 
respondents in the arbitration applied to the Custodian of Enemy 
Property to permit the arbitration to proceed, on the understanding 
that any sums recovered would be accounted for to him. The Cus¬ 
todian replied that there was no objection, but the appellants refused 
to proceed. In April, 1941. their arbitrator said that since the respon¬ 
dents had become enemy aliens the retainer of their solicitors W'as 
terminated. 

In June the respondents took out a summons asking for the 
appointment of an umpire. 'Fhe master made the order which was 
confirmed by a judge in chambers. The Court of Appeal dismissed 
the appeal, though it held that the respondents were not in the position 
of enemies at common law , but were ‘ enemies ’ for the purpose of 
the Trading with the Enemy legislation, and, accordingly, that it was 
illegal for the solicitors to act for them in Great Britain without a 
licence. 

The House of Lords reversed the decision of the C'ourt of Appeal. 


Judgment 

Per Viscount Simon L.C.: 

The principal question to be decided ... is whether the Court of 
Appeal was right in holding that the respondents were not in the 
position of alien enemies at common law and thus still enjo\ the 
right to resort to the King's Courts. .A subsidiary question as to the 
validity of the retainer of the .solicitors for the respondents becomes 
irrelevant if the appeal on the main point were to succeed. 

On the main question it is, of course, common ground that an 
‘ alien enemy' cannot sue in the King's C’ourts or othcrw ise take up 
the position of an actor in British litigation save under rc\val licence. 
An alien enemy, in this connection, does not mean a subject of a 
State at w’ar with this country, but a person, of whatever nationality, 
who is carrying on busine.ss in, or is voluntarily resident in, the 
enemy’s country. . . . 

There can be no doubt that the respondent company must be 
treated as ‘ resident' in Rotterdam, Their commercial domicile w^as 
there, and there is no indication that it has changed. The case must 
be dealt with as though they were an individual subject of the Queen 
of Holland living there. . . . Even a British subject, if voluntarily 
resident in enemy territory, would be treated at common law as 
unable to sue, . . . for the denial of persona standi in judicio does 
not turn on allegiance, but on locality. The question is, therefore, 
simply whether residence in territory which has been invaded and is 
forcibly occupied by the enemy disqualifies - apart from royal licence 
.from bringing or pursuing a suit in the King’s Courts. . . . 
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My own conclusions, deduced from the authorities, . , . may be 
summarised as follows: 

1. The test of ‘enemy character’ is fundamentally the same 
whether the question arises over a claim to sue in our courts, or over 
issues raised in a court of prize, or over a charge of trading with the 
enemy at common law. 

2. The test is an objective test, turning on the relation of the 
enemy Power to the territory where the individual voluntarily resides 
or the company is commercially domiciled or controlled. It is not 
a questiem of nationality or of patriotic sentiment. 

3. If the enemy Power invades and forcibly occupies territory 
outside his own boundaries, residence in that territory may disqualify 
from bringing or maintaining suit in the King’s Courts in the like 
manner as residence in the enemy Power’s own territory would. The 
same applies to a company commercially domiciled or controlled in 
occupied lerritor\. 

4. But this is not always absolutely so. It depends on the nature 
of the occupation and on the facts of each case. If, as a result of 
the occupation, the enemy is provisionally in effective control of an 
area at the malerial time and is exercising some kind of government 
or administration over it, the area acquires ‘ enemy character ’. Local 
residents cannot sue in our courts and goods shipped from such an 
area have enemy origin. ... If, on the other hand, the occupation 
is of a slighter character—for instance, if it is incidental to military 
operations and does not result in effective control -the case is different. 
... In the present case, the occupation of Holland by Germany 
is plainly, as things .stand, of the more absolute kind. 

5. It is not irrelevant to bear in mind the reason why a resident 
in enemy-occupied territory is in certain circumstances subject to the 
same disability as a resident in enemy territory. ‘This law’, said 
Lord Reading in Porter v. Freudenher^,' referring to the denial 
to alien enemies of a right to sue, ‘ was founded in earlier days upon 
the conception that all subjects owing allegiance to the Crown were 
at war with subjects of the State at war with the Crown, and later 
it w'as grounded upon public policy, which forbids the doing of acts 
which will be or may be to the advantage of the enemy State by 
increasing its capacity for prolonging hostilities in adding to credit, 
money or goods, or other resources available to individuals in the 
enemy State ’. This consideration equally applies to a claim sought 
to be established in our courts by a resident in enemy-occupied terri¬ 
tory, for if the claimant succeeds an asset in the form of an award 
or a judgment is created which the occupying Power can appropriate 
and which is calculated to increase the enemy’s resources. 


(1915] I K.B. 857, at p. 867. 
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6. The common law disability to sue in such cases cannot be 
regarded as got rid of because Emergency Regulations would prevent 
the transmission abroad of the sum recovered. The asset would be 
created, even though it necessarily remained here till the end of the 
war. Such an asset might well operate as security for an advance 
to the enemy from a neutral lender. 

7. The operation of the rule refusing persona standi in judicio is 
always subject to permission given by royal licence. In the present 
case, no application for a royal licence has been made. 

For these reasons, I find myself obliged to differ from the Court 
of Appeal and to move that the appeal be allowed. . . . 

Per Lord Wright: 

... It is, I think, clear both on principle and on authority that 
a person resident c^r domiciled in an enemy-occupied ct)untry is in 
English law to be deemed to be an enemy, and, as such, subject to the 
same disabilities as an enemy in the ordinary sense while the occupa¬ 
tion continues. It is, however, necessary to define what is meant by 
an enemy-occupied country in this context, and determine whether 
the facts justify the description being applied in any particular case. 
It might be better if the epithet applied were * enemy-subjugated This 
would show that a mere temporary occupation, for instance, by a 
military force in the conduct of belligerent operations, is not enough. 
If the territory is to be deemed enemy territory, it must be subjugated, 
not merely cxvupied. It must be held under the dominion and control 
of the enem\ for a period sulficieni to give the occupation a settled 
and relatively permanent character and to show the intention to keep 
it. I do not think . . . that there (need) be formal acts, such as a 
cession by treaty or a public declaration of annexation. The matter 
must be decided as a question of fact with due regard to the character, 
purpose and intention of the occupation and the degree of dominion 
exercised. All acquisitions in war may be temporary. They may be 
abandoned on peace being declared, or surrendered or retaken under 
the pressure of superior force, but there is a sharp distinction between 
an occupation of territory by armed forces for strategical and tem¬ 
porary purposes and an occupation of territory as being a settled 
acquisition. . . . 

. . . The inhabitants of enemy-occupied countries, . . . w'ho 
before the subjugation were neutral or were enemies of the occupying 
belligerent, become enemies of those to whom they previously stood 
in a relation of allegiance or alliance so long as the occupation con¬ 
tinues, This enemy character depends on objective facts, not on 
feeling, or sentiment, or birth, or nationality. They have been 
de.scribed as territorial or technical enemies. Their status is based 
on residence, or, if they are traders, on what has been called commer¬ 
cial domicile, which has the peculiarity that it may be attached to a 
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trader who is not personally present in the occupied territory, but 
resides, for example, in a neutral country. He is an enemy vis^a-vis 
the other belligerent in respect of the particular affairs of trade in 
the occupied or conquered territory which give him a commercial 
domicile there. I hc occupied territory may merely be part of a 
larger territory which, so far as unoccupied, retains its national 
character. . . . 

. . . The harshness (of this rule), however, is mitigated, because 
from early times it has always been the King's prerogative to grant 
permits and safe conducts or licences to enemies to relieve them from 
disabilities which would attach to them in their capacity of territorial 
or technical enemies. As it is the Crown which declares war or makes 
peace, the Crown may exempt from the enemy status particular 
territories or classes of the enemy Slate, or exempt particular indivi¬ 
duals. ... in all these cases the disabilities of enemy status are 
pro tanto removed. ... in the present case ... no difficulty need 
have arisen if the respondent company had made a proper application 
for a licence to pursue their claim. . . . 

Per Lord Porter: 

. . . (.)ne other matter sliould, I think, be discussed, namely, the 
authority of the respondents' agents to continue to repre.sent them 
after the respondents have themselves become technical enemies. They 
had, it appears, appointed their arbitrator before the occupation of 
Holland, and presumably their solicitors had been instructed before 
that lime. 1 he opinions expressed in . . . Daimler Co., Ltd. v. 
Contificutal Tyre and Rubber Co. {Great Britain), Ltd.' appear to 
accept the view' that it would not be permissible for an alien enemy to 
appoint an agent after lie had become such. Could, then, such an 
agent continue to act on behalf of one who was an alien friend when 
the appointment was made, but had subsequently been placed in a 
position which compelled him to be treated as an enemy? . . . Ordin¬ 
arily, when the principal becomes an enemy the autlu^rity of the 
agent ceases on the ground that it is not permissible to have inter¬ 
course with an enemy alien, and the existence of the relationship 
of principal and agent necessitates such intercourse. . . . The \ery 
relaliimship requires it even if it is desired only to terminate the 
mandate itself. . . . The prohibition of intercourse with an enemy 
is not confined to trade, and w'ould, therefore, apply to a solicitor, 
wdio, at any rate in this country, is the mandatory of his principal 
for the purpo.scs of litigation. ... I would allow the appeal. 

(Concurring judgments were delivered by Lords Atkin and 
Thankerlon.) 


2 A.C . 307. at p. 347: see above. Ni 
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The Mavrominatis Jerusalem Concessions (Merits) 

(1925) Series A. No. 5 

M. Mavromniatis, a Greek subject, rccei\ed in 1914 concessions from 
the Ottoman auihorities in regard to certain public works lo be con¬ 
structed in Palestine. It was alleged by the Greek Government that 
since 1921 the Government of Palestine, and thereby the Brili.sh 
Go\ernment as the Mandatory Power f(M‘ Palestine,^ had refused to 
recognise his rights to their full extent. 

The Greek Government sought judgment to the elTect that the 
British Ciovernmcnl, in its capacity as Mandatory, was bound to 
maintain the concessions, or to redeem them by paying reasonable 
compensation, but that, having in fact made the maintenance 
impossible, it was (’obliged to pay compensation, which the Court should 
fix at £121,045. together with interest at 6 per cent. 

! he Court held that the concessions concerning Jerusalem were 
valid, but lliat. since M. Mavrominatis had suffered no loss, the claim 
for an indemnity should be di.smissed. 


Judi^went 

Per Curium : 

... It has been alleged by the claimant- and the respondent has 
not disputed the contention—that during the negotiations which took 
place at Jerusalem fin 1921 between the claimant and the new 
Government of Palestine), M, Mavrommatis was recommended, on 
behalf of the Palestine Government, to come lo an understanding with 
a certain M. Rulcnberg. w'ith a view to collaborating in the carrying 

^ Palestine Mandate, I Hudson, International Legislation, p. 109. 
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out of the works contemplated in the agreements under which 
M. Mavrommatis was the beneficiary... . 

While this was going on an agreement was concluded on 
September 21, 1921, between the Crown Agent for the Colonies and 
M. Rutenberg regarding the grant to the latter of a concession for 
the utilisation of the waters of the rivers Jordan and Yarmouk and 
their affluents for generating and supplying electrical energy. It is 
laid down in the agreement that if M. Rutenberg, within two years, 
fulfils certain conditions, the High Commissioner of Palestine for the 
time being shall, on application, grant him the concession in question. 
In the meantime he may not grant any concession or licence con¬ 
flicting with this concession. (The draft contract included a clause. 

29—giving the concessionaire the right to call upon the High 
Commissioner to annul pre-existing concessions for fair compensation, 
the concessionaire undertaking to indemnify the High Commissioner.) 

... The two Parlies, however, wished to make certain modifications 
in the concessionary contract . . . and consequently the concession has 
not yet actually been granted. Nevertheless the Palestine Ciovernrnent 
recognised that it was bound to grant it as soon as the terms of the 
contract should have been fixed. Meanwhile M. Rutenberg formed 
the Company required to work the concession. . . . 

... At the lime in question . . . the ‘ Mandate for Palestine ’ was 
not yet in force. In point of fact the terms of that document were not 
definitely fixed until July 24, 1922, and it only came into force on 
September 29, 1923. 

... On December 2, 1921 (the Bank that wa.s financing him) wrote 
to M. Mavrommatis to say that in consequence of the grant 
of (the Rutenberg) concessions it could not undertake to finance 
M. Mavrommatis’ concessions. . , . 

The Treaty (of Lausanne) and the supplementary instruments 
were . . . signed on July 23, 1923." Amongst the latter is to be found 
—No. Xll—a ‘ protocol relating to certain concessiims granted in the 
Ottoman Empire. . . . (The relevant articles (of this Protocol are as 
follows): — 

Article 1 : ‘ Concessionary contracts and subsequent agree¬ 
ments relating thereto, duly entered into before October 29, 1924, 
between the Ottoman Government or any local authority, on 
the one hand, and nationals, including Companies, of the Con¬ 
tracting Powers, other than Turkey, are maintained.’ , . . 

Article 4; ‘Subject to the provisions of Article 6, the 
provisions of the contracts and subsequent agreements referred 
to in Article 1 shall, by agreement, and as regards both Parties, 
be put into conformity with the new economic conditions/ 

“28 L.N.T.S.. 1924, p. 11 (in this text the date is given as July 24). 
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Article 5: ‘In the absence of agreement within one year from 
the coming into force of the Treaty of Peace . . the Parties will 
adopt the provisions regarding both the settlement of accounts 
and the readaptation of concessions, which are considered suitable 
and equitable by two experts nominated by the Parties. . . 

Article 6: ‘ Beneficiaries under concessionary contracts 

referred to in Article 1, which have not. on the date of this 
Protocol, begun to be put into operation, cannot avail themselves 
of the provisions of this Protocol relating to readaptation." 

Article 9: ‘ In the territories detached from Turkey under the 
Treaty of Peace . . the State which acquires the territory is fully 
subrogated as regards the rights and obligations of Turkey towards 
the nationals of the other Contracting Powers, and companies in 
which the capital of the nationals of the said Powers is pre¬ 
ponderant, who arc beneficiaries under concessionary contracts 
entered into before October 29, 1924, with the Ottoman 
Government or any local authority. ... As regards territories 
detached by the Treaty of Peace signed this day ... the subroga¬ 
tion w'ill have effect as from October 30, 1918.’ 

Protocol XII came into force, as regards the Parties to the dispute, 
on August 6, 1924, together with the 1'reaty of Lausanne. . . . 

The Court based (its) judgment (rejecting Great Britain's prelimin¬ 
ary objection'0 on the terms of Article 11 of the Mandate and 
principally upon the tirst paragraph of that article.^ 

It laid down that the Rutenberg concession was granted in the 
exercise of the full pow'er bestowed upon the Palestine Administration 
‘ to provide for public ownership or control of any of the natural 
resources of the country or of the public works, services and utilities 
established or to be established therein It is therefore in the exercise 
of this full power that the Palestine Administration must, under 
Article 11, respect the international obligations accepted by the 
Mandatory in regard to which that article makes an express reserva¬ 
tion. In the opinion of the Court these international obligations there 
referred to arc constituted solely by the Protocol of Lausanne. ,.. The 
Claimant has maintained that the provisions of the Protocol should 
be supplemented by certain principles taken from general international 
law; the Court, however, considers that Protocol XII is complete in 
itself, for a principle taken from general international law cannot be 

* Mavrommatis Palestine Concessions (Jurisdiction), (1924), Series .A, No. 2. 

* ‘ The Administration of Palestine shall take all necessary measures to safe¬ 
guard the interests of the community in connection with the development 
of the country, and, subject to any international obligations accepted by 
the Mandatory, shall have full power to provide for public ownership or 
control of any of the natural resources of the country or of the public works, 
services and utilities established or to be established therein. . . 
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regarded as constituting an obligation contracted by the Mandatory 
except in so far as it has been expressly or implicitly incorporated in 
the Protocol. . . . 

Before the Court takes up the principal question, namely, whether 
M. Mavromniatis is entitled to compensation in consequence of the 
concession promised to M. Rutenberg, a preliminary point raised by 
the Respondent must be decided. 

The British Government submits . . . that M. Mavrommatis' 
Jerusalem concessions are invalid. It bases this contention on the fact 
that M. Mavrommatis is referred to as an Ottoman subject, whereas 

his real and only nationality is Greek.In the contention of the 

British Government, it follows that the concessions were granted in 
error and consequently that they are not valid. In these circumstances 

.it is contended - Palestine cannot be subrogated as regards the rights 

and obligations which Turkey would have had in respect of these 
concessions, had they been valid. . . . 

. . . The Court has to consider the validity of the concessions only 
as a preliminary question, and not as a point of law falling by its 
intrinsic nature properly within its jurisdiction as an lnternati‘>nal 
Court. For these reasons the Court confines itself to ct^nsidering 
whether there are adequate reasons for regarding these concessions as 
having been entered into according to the terms of Article of the 
Protocol or as ' duly entered into' according to the terms of 
Article 1. . . . 

. . . The Respondent has confined himself to putting forward 
arguments in favour of the contenti(ni that the Ottoman authorities 
might have considered M. Mavrommatis' Ottoman natiimality as a 
condition upon which the grant of the concession was dependent, but 
no proof that such was actually the standpoint of these :iiithoriiics has 
been produced. The contention of the Respondent in regard to this 
point therefore fails through lack of evidence to support it. 

Even arguing . . . from those principles which seem to be generally 
accepted in regard to contracts, and from the probable intentions of 
the Parties, the Court equally arrives at the conclusion that the 
Mavrommatis concessions must be regarded as valid. Since the 
identity of the person has never been in any doubt, the error can only 
relate to one of the attributes of the concessionaire. The absolute 
nullity of the concessions would therefore appear to be excluded: their 
liability to annulment depends on the question whether Ottoman 
nationality was considered as a condition of the grant of the 
concessions. . . . 

The Court has come to the conclusion that the reference to 
M. Mavrommatis as an Ottoman subject in the agreements concerning 
the Jerusalem concessions, is not intended to represent a condition on 
which the grant of the concession is dependent and that, therefore. 
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Ihe fact that M. Mavrornmatis is not an Ottoman subject cannot 
involve the invalidity of the concessions. The concessions must 
therefore be regarded as valid and definitively acquired. . . . 

The Mavrornmatis concessions, having been recognised as valid, 
must, if they are to be good as against the successor State in accordance 
with Article 9 of Prot(Kol Xll, be held by a subject of a contracting 
Pt>wcr other than 1‘urkey. Now it is common ground that 
M. Mavrornmatis is a Greek subject and that Greece is one of the 
Contracting Powers in question. . . . 

Ihe provision, therefore, contained in Article 9 . . . to the effect 
that F^alcstine is subrogated as regards the rights and obligations of 
'rurkey towards the nationals of contracting Powers other than Turkey, 
who are beneficiaries under the concessionary contracts entered into 
with the Ottoman aiiihc^rities before October 29, 1924, is applicable 
to M. Mavrornmatis' concession. 

The Court now passes to the questi(Mi of the relation existing 
between M. Mavrornmatis' Jerusalem concessions and the agreement 
ccnicluded on September 21, 1921. between M. Rutenberg and the 
Crown Agents for the Colonies on behalf of the High Commissioner 
for Palestine. . . . 

I'hc British Government recognises that the rights w'hich the High 
Commissioner undcrt(K>k ... to grant in certain circumstances to M. 
Rutenberg partly overlap the rights derived by M. Mavrornmatis from 
his concessions for the supply of electricity at Jerusalem. J’hat 
Government, however, cemtends that under Article 29 of the conditions 
attached to that agreement, M. Rutenberg is under an obligation to 
respect M. Maxrommatis' rights in so far as M. Rutenberg does not 
make use of the option accorded him under that Article to request the 
High Commissioner to annul, on payment of compensation, any rights 
which may conflict with those embodied in the concession promised 
to M. Rutenberg. . . , 

. . , riie Court notes that, apart from this right (to claim the annul¬ 
ment of pre-existing concessions), there is nothing in the agreement of 
September 21. 1921, which . . . can be regarded as contrary to the rights 
held by M. Mavrornmatis. . . . 

(In correspondence with the Colonial Office in 1924, M. Rutenberg 
said that neither he nor his Company intended to seek the annulment 
of M. Mavrornmatis' concessions.) 

It is clear from these declarations of M. Rutenberg that his 
renunciation is binding not only on himself as a contracting Party to 
the agreement of September 21, 1921, but also on the Company ... to 
which the rights and obligations under the concession would accrue. 
The Court considers that, similarly, the renunciation also holds good 
for any successors to M. Rutenberg\s rights other than the Company 
taking over the concession. 
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The British Government, through its Representative, made the 
following declaration; — 

‘ We have received from M. Rutenberg what we consider as an 
unequivocal disclaimer of any intention to ask us to expropriate 
M. Mavrommatis. We have accepted this unequivocal statement, 
and w'e have declared . . . that His Majesty's Government are 
ready and willing to carry out in regard to both M. Mavrommatis’ 
Jerusalem concessions, if . . . they are held to be valid, whatever 
obligations under the Lausanne Protocol the Court may decide 
to be applicable now. That explicit declaration I," as such 
authorised represeniaiive of His Majesty’s Government, and a 
member of it, here repeat that we intend to carry out whatever 
obligations, if any, the Court says arc imposed upon us by the 
terms of the Lausanne Protocol. That being so, Uiere can 
be no question of our acting on an> request to expropriate 
M. Mavrommatis. . . 

After this statement, the binding character of which is beyond 
question, the Court considers that henceforward it is quite impossible 
that the British or Palestine Governments should consent to comply 
with a request for the expropriation (^f M. Mavrommatis’ Jerusalem 
concessions. The clause in Article 29 of the Rutenberg concession 
w'hich gave him the right to demand such expropriation must therefore 
be regarded as deleted and all that remains of that Article is an 
obligation on the part of M. Rutenberg and his successors to respect 
M. Mavrommatis’ concessions. 

Ne\erthele.ss, the fact remains that, prior to that statement, the 
Article did exist . , ., and the question is whether this fact alone 
constituted a violation of the international obligations contemplated 
in .Article 11 of the Mandate. . . . 

The Court . . . considers that, for the purposes of the present case, 
it will suffice to observe that the British Government has stated that 
it does not regard itself as authorised to expropriate concessions the 
maintenance of which is assured under Protocol XII. .. . 

. . . The applicability of those clauses of Protocol XII which ensure 
the maintenance of concessions, results from an express provision of 
the Protocol itself, namely. Article 9, which antedates the subrogation 
as regards the rights and duties of Turkey to October 30, 1918, in the 
case of States succeeding to territory detached from 'Furkey as a result 
of the Great War. 'Fhe obligation accepted by the Mandatory to 
maintain concessions is therefore to be regarded, by virtue of this 
clause, as having existed at the lime when the Rutenberg concession 
was granted and it has never ceased to exist since that lime. 

The insertion in clause 29 ... of a right on the part of M. Rutenberg 


R. V. Vernon, C.B., Colonial Office. 
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to require at any lime the expropriation of pre-existing concessions, 
until it was withdrawn, interfered with the right of holders of pre¬ 
existing concessions to utilise their concessions as such without being 
threatened with annulment before the time at which, under their 
concessions, a right of repurchase would become operative. 

The annulment which might have resulted from the application of 
clause 29 of the Rutenberg concession, might moreover have taken 
place at any moment during the existence of the concession and at the 
initiative of a private individual, so that the safeguard against ill- 
considered expropriation which exists when the initiative is in the 
hands of a State, which can only expropriate for reasons of public 
utility, was seriously impaired. 

The Court therefore holds that so long as M. Rutenberg possessed 
the right to require the expropriation of the Mavromniatis concessions, 
the clause in cjuestion w'as contrary to the obligations contracted by the 
Mandatory when signing the Protocol. The question then arises 
whether, by the Mandatory's failure to fulfil the obligations w'hich 
he had contracted, M. Mavromniatis has sulTered loss entitling him to 
compensation. 

. . . It is . . . clear that the clause contained in Article 29 does not 
in itself amount to expropriation. It merely gives M. Rutenberg the 
right to require it, should he desire to do so, and there is nothing 
to show that he had made any request to that elTect. On the contrary, 
... he has now renounced his right. . . . 

The Court is of opinion that though, in the course of the long 
negotiations, the possibility of expropriating M. Mavrommaiis’ con¬ 
cessions or of ceding them to M. Rutenberg was considered, this was 
only one suggestion amongst sc\eral made wath a view to a friendly 
settlement of the question. No decision appears to have been taken 
during the negotiations. Furthermore, . . . the British Government 
has now definitely decided not to expropriate M. Mavromniatis' 
ccniccssions. . . . 

rhere remains the question whether, as alleged by the Greek 
Government, the execution of the concessions has already been 
rendered impossible for M. Mavronimalis and whether this was by 
reason of the concession promised to M. Rutenberg. . . . 

. . . Fhc Court cannot consider the letters (from the bankers 
withdrawing financial support) as sufficient proof that circumstances 
were more favourable for the financing of the concessions at some 
period or other after the beginning of 1921 than they are at the present 
lime. In the first place, M. Mavromniatis. who in the concessions 
was described as an Ottoman subject, would have had to prove his 
Greek nationality; and in the second place, the conditions on which 
the maintenance of concessions granted by the Ottoman Government 
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or by local authorities was dependent would have had to be definitively 
settled; but this did not take place until the coming into force of 
Protocol XII on August 6, 1924. Moreover, the question whether 
M. Mavrommatis was or was not entitled to have his concession 
readapted to the new economic conditions, would also have had to 
have been settled, and this question would have arisen just as much 
if the Agreement of September 21, h>21, with M. Rutcnberg had never 
existed. Nor must it be forgotten that M. Mavrommatis had himself 
asked for and obtained a suspension of the execution of his concessions 
until the conclusion ('f peace. 

In these circumstances, it appears to the Court most improbable 
that so long as these questions were still unsettled, the financing of 
M. Mavrommatis’ concessions could have been arraiiged more easily 
and under more favourable conditions than would be the case now. 

The Court therefore considers that even if the clause in Article 29 
of the conditions of M. Rutenberg's concessit>n is to be regarded as 
contrarv to the Mandatory's international obligations, in so far as it 
gave M. Rutenberg the right to require the expropriation of conces* 
sions conflicting with his own, this clause has not in fact either led to 
the expropriation or annulment of M. Mavrommatis' concessions, or 
caused him any loss which might jusiifv a claim on his behalf for 
compensation in the present proceedings. 

... In order to determine M. Mavrommatis* pi^sition in relation 
to the Palestine Administration, which is subrogated as regards the 
rights and ob]igaiii)ns of 'I urkey in respect of concessions granted 
by that country in Palestine, one matter of fact must be veritied : had 
the contracts concluded between M. Mavrommatis and the Ottcunan 
authorities begun to be put into operation at the dale of signature of 
Protocol XU? If the answer to this qucsiicui is in the aflirmativc, 
it is clear that they fall under the terms of Article 4, that is to say, 
are entitled to readaptation; otherwise. Article 6, according to which 
they may be dissolved on payment of an indemnity ior survey and 
investigation work, must be applied. 

The Repre.sentative of the Respondent, arguing in favour of the 
latter alternative, pointed out that, on July 24, 1923. M. Mavrommatis 
had certainly not begun to execute the works he had undertaken. Now, 
he argued, it is only the commencement of actual work which endows 
an enterprise with value and which gives the person responsible for 
the works a claim to continue and complete them in consideration of 
payment. . . . 

The Court does not feel able to accept this interpretation. The 
distinction on which it is based between undertakings where there 
has already been a commencement of the w'orks of the concession 
and undertakings the existence of which is not yet shown by any actual 
execution of the work, reserving to the former alone the privilege of 
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readaplation, may have been contemplated at first by the negotiators 
of the Peace of Lausanne; but, by substituting for the words 
commencement d'execution used in the original draft the expres¬ 
sion commencement iVapplication in the text finally approved, they 
have adopted a different train of thought. The authors of the Protocol 
have made a commencement d'application des contrats de concession 
the condition on which the readaptation of such contracts is dependent. 
By speaking of contracts and not of works or even of concessions, 
they have shown that in their view it was immaterial from this 
standpoint whether the works covered by the concessions had already 
begun to be carried out: they have held strictly to the domain of the 
application of the contracts. ... It may be said that a contract is 
applied every time that any act ... is accomplished under the terms 
of the contract. ‘ Application ’ therefore is a wider, more elastic and 
less rigid term than ‘ execution ’; and this may be the reason which 
led to its insertion in the Protocol of Lausanne, in order to distinguish 
between concessions which are entitled to readaptation and those that 
are not. 

It is, however, beyond dispute that M. Mavrommatis has not simply 
kept by him, willunit making any use of them, the concessions which 
he had (')btained in Jerusalem. Several of the obligations which he 
had undertaken have been fulfilled within the times granted. . . . 

Article 4 of Protocol XIl, which is closely connected with Article 1 
which lays down the fundamental principles of the maimenance of 
contracts and agreements duly entered into, is, as compared witn 
Article 6, in the nature of a rule, whereas the latter article is merely 
an exception. 

I’liis is easy to understand if it be remembered that in practice the 
only eirecti\e way of maintaining concessions granted before the war 
is l(> readapt them to the new economic conditiems. The right given 
under Article 6 to the beneficiary to proceed w'ith his concessiems on 
the conditions under which they were granted before October D14, 
w'ould almost always be useless; in effect, the real advantage derixed 
by beneficiaries from Article 6 is the right to claim the dissolution of 
their contract and an indemnity for survey and investigati(m work. 
It follows that a strict interpretation of Article 6 is the only one which 
is in harmony w ith the system of the Protocol. W ere this article to be 
applied in every case where there had been no beginning of actual 
w'ork on the grtnind, the consequence would be that, as the indemnity 
provided for would not be sufficient compensation for the trouble 
taken and the expense incurred by the concessionaire . . . rights validly 
acquired would be sacrificed. . . . 

'fhe Court is of opinion that the concessions granted to M. 
Mavrommatis at Jerusalem come within the scope of Article 4 of 
Protocol XII and that the beneficiary is entitled to claim that they 
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should be brought into conformity with the new economic conditions 
by means of readaptation. .. . 

The Court . , . gives judgment as follows : — 

1. That the concessions granted to M. Mavrommatis . . . regard¬ 
ing certain works to be carried out in Jerusalem are valid; 

That the existence, for a certain space of lime, of a right on the 
part of M. Riilenberg to require the annulment of the aforesaid 
concessions of M. MavTonimatis was not in conformity with the 
international obligations accepted by the Mandatory for Palestine; 

That no loss to M. Mavrommatis, resulting from this circumstance, 
has been proved; 

That therefore the Greek Government’s claim for an indemnity 
must be dismissed; 

2. That Article 4 of the Protocol signed at Lausanne . . con¬ 
cerning certain concessions granted in the Ottoman Empire, is 
applicable to the above-mentioned concessions granted to M. 
Mavrommatis. . . . 

(Judge Altaniira dissented from parts of the operative part of 
the judgment.) 
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PliRMANLNT Cot’R I OP InTI RNATIONAL JUSTIC I: 
Danzig Railway Officials 
tl928) Scries B, No. 15 (sec above. No. 41) 
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Permanent Court of International Ji.iSTJCE 

Free Zones of Upper Savoy and the District of Gex 

(1929:1932) Series A, No. 22, A/B, No. 46 (see below. No. 193) 
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The HiciH Court of Admiralty 

The Frau Ilsabe 

(1801) 4 C. Rob. 63 

This vessel had been seized in 1799 while on her way from Hamburg 
to Antwerp. The ship had been restored by consent, but an attempt 
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was made to obtain the condemnation of the cargo on the ground that 
Antwerp and the Scheldt were in Holland and therefore allected by 
the blockade of Holland. I'his attempt was unsuccessful. 

Judgment 

Per Sir William Scott: 

Antwerp is certainly no part of Holland, and with respect to the 
Scheldt, it is not within the Dutch territory* but rather a conterminous 
river dividing Holland from the adjacent country. And though by 
treaties with the Dutch, made in favour of the Dutch, we have con¬ 
sidered the Scheldt as shut up and appropriated to the use of Holland, 
yet those treaties being extinguished by our present war with Holland 
it is too much to say that it is, at this time, to he legally regarded as 
standing upon that footing, particularly for the purposes of a blockade 
which is to act upon the interests of other States, who might be no 
parlies to those treaties even when they did exist. If the go\ernment 
had notified in express terms that the blockade was to include the 
Scheldt, which they might certainly have done for it was just as lawful 
to blockade the ports of Flanders as those of Holland 1 should, of 
course, have enforced the rule so prescribed: but no signification being 
made, I do not think mvself authori.sed to hold the Scheldt to be now* 
necessarily included in the blockade of Ht>Iland. 


132 

Thi Huill OF Admirai IV 

The Fliza .\nn 
(1813) 1 Dods. 244 

Three American ships were seized in Hanoc Bay in August, 1812, by 
the F7g<; which was Iving there with other British ships of war. A 
claim w'as lodged under the direction of the Swedish Minister that 
the seizure was elTected within one mile of the Swedish mainland, 
ctmtrary to international law- and in violation of the territorv and 
juiisdiction of the King of Sweden. The ships and llieir cargoes were 
condemned. 


Jud}*ment 


Per Sir William Scott: 

These vessels came into Hanoe Bay for the purpose of taking the 
benefit of British convoy, and w’cre seized in consequence of the order 
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for the detention of American property. This order has been since 
followed up by a declaration of w^ar. The ships, therefore, would be 
liable to condemnation, unless it can be showm that they are entitled 
to some special protection. 

A claim has been given by the Swedish consul for these ships and 
cargoes as having been taken w'ithin the territories of the King of 
Sweden and in \iolation of his territorial rights. This claim could not 
have been given by the Americans themselves, for it is the privilege, 
not of the enemy but of the neutral country, which has a right to sec 
that no act of violence is committed within its jurisdiction. When a 
violation (T neutral territory takes place, that country alone whose 
tranquillity has been disturbed possesses the right of demanding 
reparation for the injury which she has sustained. It is a principle 
which has been established by a variety of decisions . . . that the enemy 
w'hose property has been captured cannot himself give the claim, but 
must resort to the neutral for his remedy. Acts of violence by one 
enemy against another are forbidden w'ithin the limits of a neutral 
territory, unless they are sanctioned by the authority of the neutral 
State, which it has the pv)wer of granting to either of the belligerents, 
subject, of course, to a responsibility to the other. A neutral State 
may grant permission for such acts beforehand, or acquiesce in them 
after they shall ha\e taken place; or it may, as has been done in the 
present instance, step f(’*rw'ard and claim the property. 

... In order to give elTccl io a claim of this kind, it must be show n 
that the party making it was then (at the lime of the act complained 
of) in a state of clear and undispuiable neutrality. If he has slu>wn 
more favour to one side than to the other, if he has excluded tlte 
ships of one of the belligerents from his ports, and hospitably receixed 
those of the other, he cannot be considered as acting vviih the necessary 
impartiality. I dc) not think a country, showing such an invidious 
distinction, entitled to claim in the character of a neutral Slate. I he 
high privileges of a neutral arc forfeited by the abandt^nmeni of that 
perfect indilTerencc between the contending powers in which the 
e.ssence of neutrality consists. . . . 

The first question is how far, in August, lSi2. Sweden was to be 
considered as a neutral country. 

It is not to be disputed that the conduct of Sweden towards this 
country had been, for a considerable time, of a \ery unfriendly- 
description. Impelled by fear, or some other motive, she had excluded 
British shiprs from her ports, and had, cither from choice or compub 
sion, adopted that course of policy vxhich has been imposed by the 
French ruler on the other nations of Europe, and w^hich has been 
termed the continental system. It is dear, too. that Sweden acted in 
this manner, not from any private views concerning her own municipal 
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regulations, but in the execution of a plan auxiliary to the enemy of 
this country. Sweden, therefore, by her conduct, afforded to Great 
Britain a legitimate cause of war, and perfectly justified the seizure 
of Hanoe by the British admiral. The seizure of this place has been 
countenanced by the Government of this country, the British flag has 
been hoisted, and every act of sovereignty exercised on the island and 
the roadstead adjoining. . . . 

After this, a declaration of war was issued by the Government of 
Sweden; but it is said that the two countries were not, in reality, in 
a stale of war, because the declaration w'as unilateral only. J am, 
however, perfectly clear that it was not the less a war on that account, 
for war may exist w'ithout a declaration on either side. ... .A declara¬ 
tion of war by one country only is not ... a mere challenge to be 
accepted or refused at pleasure by the other. It proves the existence 
of actual hostilities on one side at least, and puts the other party also 
into a stale of war, though he may, perhaps, think proper to act on 
the defensive only. It is the less necessary for me to insist on the 
truth of this position, since the language of the treaty ^ places the matter 
beyond dispute. What appears to have been the motive which led 
to the appointment of the plenipotentiaries? Why, ‘ a reciprocal 
desire to put an end to the war which had taken place ' ; and this they 
are authorised to carry into cfTect. Here then is a direct recognition of 
the existence of an antecedent state of war between the two countries. 
. . . From whatever cause it proceeded, the fact is that a war did take 
place, though it w'as carried on with inertness b\ Sweden, and with 
forbearance by Great Britain. This war has, however, been happily 
terminated by a treaty of tx'ace, which was signed b\ the pleni¬ 
potentiaries of the two countries on July 18lh, ratified by the Prince 
Regent of Great Britain on August 4ih, and b\ the King of Sweden 
on the 17th of the same mi)nth. From the result of these dales it has 
been contended that the war had ceased, and that friendship had been 
re-established before the time when these vessels were seized. J'he 
question, therefore, comes to this, whether a ratilicalion is or is not 
necessary to give elTect and validity to a treaty signed by plenipoten¬ 
tiaries. Upon abstract principles we know that, either in public or 
private transactions, the acts of those who are vested with a plenary 
power arc binding up<m the principal. But, as this rule was in many 
cases found to be attended with inconvenience, the later usage of 
Stales has been to require a ratification, although the treaty may have 
been signed by plenipotentiaries. According to the practice now' pre¬ 
vailing, a subsequent ratification is essentially necessary: and a strong 
confirmation of the truth of this position is that there is hardly a 
modern treaty in which it is not expressly so stipulated; and therefore 
it is now to be presumed that the powers of plenipotentiaries arc 
limited by the condition of a subsequent ratification. The ratification 


Treaty of Peace, 1812, 1 Dods. App. C (16.S English Reports, p. 
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may be a form, but it is an essential form; for the instrument, in point 
of legal eflicacy, is imperfect without it. I need not add that a 
ratification by one power alone is insufiicient; that, if necessary at all, 
it must be mutual; and that the treaty is incomplete till it has been 
reciprocally ratified. 

It is said, however, that the treaty, when ratified, refers back to 
the time of its signature by the plenipotentiaries, and that it docs so in 
this case more especially on account of the terms in which it is drawn. 
The words in one of the Articles of the Treaty * . . . have been pointed 
out, and from these it has been contended that all hostilities were to 
cease the moment the treaty was signed. But I take that not to be 
the case. I'he positive and enacting part of the Article is that there 
shall be a firm and inviolable peace between the two countries. The 
other part is descriptive only of the pacific intention of the Parties, and 
of their agreement to bury in oblivion all the causes of the war. It 
does not stand in the same substantive way as the f(>rmer part of the 
Article, and must be considered as mere explanatory description. 
The . . . treaty of peace ... is an agreement to waive all discussion 
concerning the respective rights of the r\iriies. and to bury in obliviim 
all the original causes of the war. It is an explanation of the nature 
of that peace and good understanding which is to take place between 
the two countries whenever that event shall be happily accomplished. 
... I am of opinion, therefore, that the ratification is the point from 
which the treaty must take elfeci. t'From this moment’) must be 
referred to the moment at which the treaty received its valid existence 
by mutual ratification. . , . Though it was reasonable to expect that 
Sweden would return to the relations of amity with this country, 
yet it is quite clear that she had not at that time (, that is. the lime 
of the incident.) confirmed the treaty, and therefore could not he 
entitled to the benefit of a neutral character. 

But, in order to give validity to the present claim ... it must 
(also) be shown that the place of capture was within the Swedish 
territories, and I am (T opini(m that it was not. Hanoe had been taken 
possession of by a British force, and that possession had not been 
disturbed. If it was taken at first by connivance, and by a seizure 
that was hostile in appearance only, it was certainly in direct hostile 
possession afterwards. The fact that the roadstead was occupied by 
a British force is avowed by the .Americans thcntselvcs, who say that 
they came there to obtain the protecti<ui of British ships of w'ar. This 
must be considered as a direct recognition that it w'as a British not 
a Swedish station, fi^r British ships were excluded from the ports of 
Sweden. There was no .semblance of Swedish authority, and the mere 
vicinity of the mainland of Sweden will not in the least degree alter 

‘ Article 1 ; ‘ . . . from this moment every crjusc of misunderstanJing which 
may have existed between them shall he regarded as entirely ceasing and 
done away.’ 
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the case. ... 1 am of opinion that the claim ... fails .. . both in 
respect of the neutrality of Sweden, and of the neutrality of the 
place of capture. . . . 


133 

JODICIAI. CoMMIITI-i: OF TUI- PrIVY Col’NOIL 
The Blonde 
[1022] 1 A.C. 313 

The Blonde and two other ships,each of under 1,600 tons eross,owned 
by a Dan/ig corporation, were seized in British ports in August, 1014, 
upon the outbreak of war w'ith Germany. In January. 1015, the 
Prize C\uirt made orders for their detention until further notice. 
l-Ouier Order wix ‘ of the Prize Court Rules, 1014,* they were 
requisitioned for the service of the King. While requisitioned the 
Blonde was lost by grounding, while another, the Hercules, was sunk 
by an enemy torpedo. 

On an application to tlte Prize Court for the condemnation of 
the \essels, the President held that the provisions in the Treat) of 
Versailles relating l(' Danzig left the appellants, for the purpose under 
c<Misideratiim, as if they had remained German subjects; and he held, 
further, that in the absence of an agreement between Great Britain 
and (iermany to the ciunrary, German merchant vessels found in 
British pt'rts at the outbreak o{ hostilities were subject to condemna¬ 
tion. F rom this condcmnaiivm, the appellants appealed. 

When the Privy Council heard this appeal they also heard petitions 
and cross petitions relating to certain other Cjcrman ships, each of 
which was over l.t^OO tons gross. As regards the Blofule and the 
other vessels under 1,600 tons the appeal was allowed, while the 
petitions for the release of the larger vessels were dismissed. 


Judenienf 


Per Lord Sumner: 

. . . F arly in August, LM4, . . . a proclamation was issued, which 
declared that Cierman .ships in British ports would be detained, but 


' ‘ Where it is m.tile to ;ippe;ir to the judge on the .ipph'^’ation of the proper 
ollieer of the CH^wn that it is desired to requisition on behalf of His Majesty 
a ship in respect of which no final decree of condemnation has been made, 
he shall order that ... the ship shall be released and delivered to the 
C rowj).' 

■ S.R. Sl O., 1914, No. 1407. 

M12 B.F..S.P., 1919, p. 1; Part III. Arlicle.s 100-109. 
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that His Majesty proposed ultimately to apply the sixth Hague Con¬ 
vention,' provided that a Secretary of State certified, before midnight 
of August 7th, that he was satisfied, from communications received, 
that Germany had expressed a similar intention. This period expired 
without the receipt of any sufficient communication. . . . 

(Communications passed between the two Powers and) by the end 
of September or the beginning of October both Parties had stated 
distinctly that the sixth Convention would be observed, and had 
expressed their construction of it, in senses which were substantially 
identical. As to the eleventh,'' ... it does not appear . . . that they 
were ever in absolute accord. . . . 

. . . (His Majesty's Government) throughout stated their intention 
to abide by the sixth Hague Convention, provided Germany would do 
the same, and there are dispatches from Germany . . . which show that 
this . . . was fully recognised by the German Government. . . . 

In the result His Majesty's Government became satisfied that there 
existed on the German Government's part such an intention to observe 
the Convention reciprocally as justified them in proceeding publicly 
to observe the Cimvenlion for their own part, and thenceforward 
orders were made in the Prize Court, at the instance of the Crown, 
which were always regarded as being framed to carry out the obliga¬ 
tions of the sixth Hague Convention, while securing the interests of 
this country in the p<issible e\ent of Germany's failing at the conclusion 
of the war to be of the same mind as to her obligations as that which 
had been manifested at the beginning. ... It therefore becomes 
necessarv to consider in what the obligations of the Convention 
consist according to its terms. 

Article 6 of the sixth Convention of 1907 declares that ‘the pro¬ 
visions of the present Convention do not apply except between 
contracting F\)vsers. and then only if all the belligerents arc parlies 
to the Convention '. . . . Of the Powers belligerent in some theatre 
or other and against one combination or another during the late war, 
Serbia and Montenegro never ratified the Convention in question. The 
I'nited Stales were not parlies to it at all. At the time when the ships 
now under discussion were first detained, Germany had not declared 
war on Serbia, nor had Serbia become formally the ally of Great 
Britain, and . . . actual hostile action by Germany against Serbia and 
actual military support to Serbia by Great Britain both belong to later 
stages in the war. A nice question arises, therefore, whether Serbia 
was a belligerent in sn.ch a .sense that her failure to ratify the Conven¬ 
tion prevents its being applicable as between Germany and Great 

‘ Convention rchitivc to the Status of Enemy Merchant Ships at the Outbreak 
of Hostilities, Scott, Ihc Reports to the Ha^ue Conferences of 1899 and 
1907, 1917, p. 579. 

“Convention relative to certain Restrictions with regard to the Exercise of 
the Right of Capture in Naval War, ibid,, p. 732. 
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Britain in the matter of these ships? If the position of Serbia does not 
prevent the obligations of the Convention from attaching, still less can 
this result from that of the United ^Stales, who was not one of the 
‘ contracting Powers 'I’o put the point otherwise, are the 
‘ belligerents \ who are to be taken account of for the purposes of this 
article, the belligerents merely who detain or suffer detention, or are 
they all the Powers who are simultaneously engaged in war, whether 
acting in alliance or in direct conflict with one another or not? Is the 
adherence of all the belligerents, however remote from each other or 
iinconneclcd with the ships and their detention, the consideration for 
the attaching of the obligation of any one of them, or are the mutual 
promises (^f the Powers concerned - that is, of the detainer and the 
detained a sullicient consideration to bind them both together? 
Mutualily is of the essence of the Conxention. Is that mutuality com¬ 
plete if the detaining s(nereign and the sovereign of the ships detained 
ratify and abide by the Coinention, or is it imperfect, so as to prevent 
the application of the Convention, unless and until other Powers, in 
no way concerned in the ships or their fortunes, but merely connected 
with one or both of the^c sovereigns in tlie general war, have likewise 
ratified and likewise abided by the Onveniion, whether or no they 
have ships or harbours, and whether or no they make or suffer captures 
or are ever directly alTccied by maritime war at all? 

It is \erv hard to credit that the opcraiitm an agreement, so 
earnestly directed u> the attainment of the highest practical ends in 
war, slunikl lia\e been deliberately made to depend on the accidents 
v'r the procrastinali^ms of diplomatic procedure in time of peace, even 
when no real relation existed between the condition and the con¬ 
sequence, between the ratification of all the parties and the detention 
of the ships of one of them. Their Lordships, howex er, haxe not found 
it necessary to give a final ansxxer to these questions. Whether in the 
circumstances of these cases the Convention was applicable or whether 
it might he successfully objected that it had never become applicable, 
the result is the same, for the objection is clearly one that can be 
waived, and in their Lordships’ opinion it xvas xvaived by His Majesty's 
Govcrnmenl, alike by the whole tenor of the above-mentioned corre¬ 
spondence and by the whole altitude of the Crown in mailers of prize 
afl'ecling such cases as these throughout the w'ar. . , . 

... It is impossible to suppose, whatever the imperfections of their 
phrasing, that the framers of such instruments should have intended 
any Power to escape its obligations by a quibbling interpretation, by 
a merely pedantic adherence to particular w^ords, or by emphasising 
the absence of express words, where the sense to be implied from the 
purport of the Convention is reasonably plain. Least of all can it be 
supposed that His Majesty’s Government could have become parties 
to such an instrument in any narrow sense, such as w^ould reserve for 
them future loopholes of escape from its general scope. 
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Turning to articles 1 '* and 2 • of the sixth Hague Convention, it 
is important to remember that, before its date, and since its date 
whene\'er it is not in force, the law of nations permitted and entitled 
a belligerent to make prize of an enemy merchantman found within 
his ports at the outbreak of war. It is true that in several instances 
during the nineteenth century belligerents mitigated the rigour of the 
rule and granted da\s of grace for the free departure of such vessels. 
']‘he practice was certainly modern, but it was neither uniform nor 
universal, and on each occasion it rested with the belligerent to elect 
whether the rule recognised by the law of nations should be mitigated 
or not. It is not surprising that the negotiators of 1^M)7 got no further 
than agreeing that permission to depart freely, within a time to be 
fixed by the Power entitled to capture, was a thing desirable indeed 
but not obligatory. . . . 

. . . I he Powers great and small assembled at Ihe Hague in 1^H)7 
in what was undoubtedly a great cITort, involving mutual concessions 
and separate sacrifices, to regulate and humanise the practices of 
maritime war. Is it consistent with their dignity or with the serious¬ 
ness of the negotiations to read a part of ihctr handiwork as meaning 
that a belligerent need luU spare an encm> ship in his own p()rt at 
all unless he chooses, but that if, from ginui nature (^r impr(>videncc, 
he waives his right to bar her exit absolutely, he is to be bound by 
conventiem to do more than he cIuhoscs to do In express grace, and 
may then only detain, when otherwise he Lsnild .seize? To say that 
the compact expressed in Article 2 has been pnnidently entered into 
in case two belligerents should reciprocally grant da\s of grace under 
Article 1, but that until that event happens it is a mere foretaste 
of things to come, is to attenuate this Convention to the verv verge 
of annulling it. It is all the nu>re unvvorthv <jf such an occasion to 
place so narrow a meaning on the article, because the length and 
character of the opportunity for departing in peac.e rests cnlirelv with 
the grantor of it. In itself a concession requiring immediate departure 
differs onlv nolionally from a belligerent act inhibiting departure 
altogether. Is the moditicaiion of belligcreiU right to lake place only 
in the one case and not in the other? and if so, on what show of 
reason can it be founded or to what inveterate prejudice or ingrained 
self-interest has so ilhjgical an arrangement been concedeti.’ 

’•‘When a ini!r>:harn ship heloniiing to one of the helliyercnt Powers is ai 
the commencement of hostilities in an enemy port, it is desirable that it 
should be allowed to depart freely, either immediately, or after a rcasoriahlc 
number of Jays of grace, and to prticecd, after being furnished with a pass, 
diiect to its port of destination or any other port indicated. . . 

* ■ A merchant ship unable, c»w'ing to circumstances of forcr majeure. to leave 
the enemy port within the period contemplated in the above Article, or 
w'hich was not allowed to leave, cannot be confiscated. 

Ihe belligerent may only detain it, without payment of compensation, 
but subject to the obligation of restoring it after the w'ar, or requisition it 
on payment of compensation.' 
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. . . Their Lordships think it clear that in effect this Convention 
says: ‘ Ships which find themselves at the outbreak of war in an enemy 
port shall in no case be condemned, if they arc not allowed to leave, 
or if they unavoidably overstay their days of grace, but it would be 
better that they should always be allowed to leave, with or without 
days of grace.’ In effect, while Article 1 is only optional. Article 2 
is obligatory. They reject the construction which makes the prohibi¬ 
tion upon confiscation depend on a prior election to do what Article 1 
desiderates but docs ncH require. 

Assuming that the sixth Convention was binding on this country 
in the early stages of the war in such a sense as would prevent the 
C(mdemnati(ui of these vessels at the end of it, the Procurator-General 
. . . contends that during its progress Germany has by her conduct 
given this country the right to refuse to be bound any further by its 
terms so far as German ships are concerned. . . . There are two obvious 
Haws in this argument. First, so far as concerns the intentions of 
Germany she may have flagrantly disregarded obligations which 
fettered her freedom of action to her disadvantage. It does not 
necessarily follow that she intended to repudiate a convention under 
which she stood to gain largely in the long run. There is. in fact, no 
evidence of any conduct on Ciermany's part down to the conclusion 
of the armistice which put it out of her power to return detained 
ships in pursuance of Article 2. .Secondly, so far as concerns the 
consecjuent rights of this country, even if the rules of English municipal 
law' as to the discharge or dissolution of contracts be applicable to 
a case arising between sovereign Powers, repudiation by Germany 
could do no more than give to this country the right to accept that 
repudiali<.Mi and to treat the C'onventicm as no longer binding. There 
is no evidence whatever that this was ever done: indeed it is plain 
that Mis Majesty\s Gcncrnmcnt continued, down to the conclusion of 
hvrstilities and even to the conclusion of peace, to treat this Convention 
as binding. . . . Their Lordships, however, do not rest their conclusions 
on rules applicable to private contracts in English Courts. . . . 'Ihey 
prefer to rely on a wider ground. It is not the function of a Court of 
Pri/c, as such, to be a censor of the general conduct of a belligerent, 
apart from his dealings in the particular mailers which come before the 
Court, or to sanction disregard of solemn obligations by one 
belligerent, because it reprehends the whole behaviour of the other. 
Reprisals afford a legitimate mode of challenging and restraining 
misconduct, which, when confined within recognised limits and 
embodied in due form, a Court of Pri/e is bound to give effect. In a 
matter, however, which turns on the obligation of a single and 
severable compact, the Court must inquire whether that very compact 
has been discharged, and ought not to be guided by considerations 
arising only out of the general conduct of w’ar. Their Lordships are 
clearly of opinion that ... it (is not) possible to find judicial grounds 
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for releasing His Majesty's Government from their obligations under 
the sixth Hague Convention when once they had attached. It has not 
even been shown that on the termination of the war Germany 
was not willing to return such British ships as she had detained, 
in so far as they had not been previously released under the 
armistice or otherwise. 

It would follow from the foregoing considerations that the owners 
of the vessels in question would he entitled to orders of release, but 
now arise the dilliculties, that of these ves.sels only one survives, and 
that all matters occurring during the war are, as between Cierman 
claimants and the Procurator-General, now U> be considered in the 
ligiU of the Treaty of Versailles. 

Article 2 of the sixth Convention, after prescribing that the 
belligerent's right is limited to detention of the ship ‘ under an 
obligali{)n of restoring it after the war without compensation 
proceeds: * or he ma\ requisition it t>n condition of paying ctnnpensa- 
tion'. What is this compensation, and when and in what events is 
it to be paid? The question is material, because during the period of 
requisitioning the Blonde was lost by perils of the sea, without fault 
of any one responsible, and the Hercules cannot ru)w be restored, 
because the German combatant forces themselves destroyed her, 
purporting to do so as a legitimate act of war. The provision is (hat 
a detained vessel is simply to be restored without competisalion. 
Nothing is said to impose on the belligerent any duly to provide for 
her safetv or to elTcct repairs. If he rest('»res her, he does so wiilunji 
compensation, and rncanlinic she has been detained at her owner's 
risk. Next, the belligerent is given an express right to requisition, 
but on conditi(m. of paying compensation. . . . While on the one hand 
nothing is stipulated as to payment of freight or of c(>:npensativ>n for 
the use of the ship while under requisition and nothing is cxpiessed 
as to repairs, on the other hand, apart from circumstances which 
discharge the requisitioning Government from all the obligations 
the Convention, the exercise of the right to requisition during detention 
involves that, if she is not restored at all, compensation takes her place, 
and for this purpose her money value, when requisitioned, is the 
obvious substitute for the ship herself in specie. 

It is no doubt paradoxical that, the ship having been lawfully 
requisitioned by the Admiralty, without any obligation to pay for 
using her or for the consequences of n:cre use. His Majesty's Govern¬ 
ment should be called on to compensate her German owners, because 
the German forces have sunk her by an illegitimate act of war. The 
question, however, is one of construction of the article. It begins by 
substituting detention for confiscation, thus ensuring to the owner the 
right to get the ship back, so far as the detaining belligerent is con¬ 
cerned. On this is engrafted a proviso for the benefit of the belligerent, 
of which he may avail himself or not as he plca.ses, and this proviso 
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imposes on him an unqualified condition—that of compensation. This 
must be read literally, and as nothing further is prescribed in favour 
of the detaining belligerent, he cannot have the benefit of exceptions 
by implication. The Convention says that requisitioning is to be on 
condition of paying a compensation : the condition would be frustrated 
if, though the obligations of the Convention had not been terminated, 
neither ship jior compensation were forthcoming. 

The C’onvention furthermore docs not define the compensation, or 
the mode of calculating it. or the time of payment. 1 hese arc matters 
which it leaves for subsequent determination, and it is reasonable 
to infer that at any rate the determination of the Court of Prize, before 
which the vessel in question has been duly brought, is within the 
purview of the Convention. Accordingly, if the recognised procedure 
as to requisitioning has been followed, as was done in the present 
case, and if that procedure provides for the substitution of money for 
the ship, that money cannot be regarded as being other than the 
compensation to which the article applies. . . . 'Fhcir Lordships’ con¬ 
clusion is that under the sixth Convention the subjects to be restored 
are the /Vov/w. being a ship which is in specie, and the appraised 
values of the Blonde and the Hercules,'" which were lost. . . . 

. . . There can be no doubt that Germany was competent, on behalf 
of those nationals who were German subjects within the operation of 
the Treaty (of X'crsaillcs), to make cessions which would bind them 
and elTect a transfer of their rights of property, as if the cession had 
been made personally by the owner concerned. By Article I of 
.Annex .> of Part VUI i)f the Treaty Germany ceded to the Allied and 
Associated F\)wers all vessels of 1,600 tons gross and upwards and a 
part of those under 1,600 ions, and by paragraph 8 she further ‘ waived 
all claims of any description against the Allied and Associated 
Governments or their natitmals in respect of the detention, cmpltn- 
ment, loss or damage of any German ships *. . . . By Article 440 
Germany further recognised as valid and binding all decrees and 
orders concerning (ierman ships and goods made by any Prize Court 
of any of the Allied and Associated Powers. 

In their Lordships’ i)pinion, while Annex 3 operates to transfer 
the propertv in all ships of 1,600 tons gross and upwards, it makes no 
such transfer in the case of ships of less tonnage, at least until they 
have been selected for surrender as part of those which under the 
Treaty arc to be handed over. It is not suggested that the vessels in 
question have been so .selected, and accordingly in their case this 
provision of the Treaty does not affect the owners’ rights to restora- 

LAccording to Order xxix. r. 5; ‘ In every case of requisition under this Order 
an undertaking in writing shall he filed by the proper officer of the Crown 
for payment into Court on behalf of the Crown of the appraised value of 
the ship. . . 
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tion in specie. Had they been over 1.600 tons the property and rights 
of the owners would have been transferred by the operation of the 
Treaty, and they would ha\e had no locus standi to appeal against any 
order dealing with them or with the money in Court or to be brought 
into CiHirt after appraisement in substitution for them.. . . 

Their Lordships further think that paragraph S does not affect the 
matter. It would be otherwise if the appraised value were regarded, 
not as a substitution for the requisitioned res, taking its place when 
lost, but as a payment in consideration of being allowed to requisition 
at all, for in that case there might he a claim, which paragraph S 
would bar. Their Lordships, Innvever, reject this view. I'he owners 
of these detained ships have no claim against His Majesty's Govern¬ 
ment either for detaining or for using the vessels. Both were regular 
proceedings taken as of right under regular decrees, the validity of 
which Germany recognises by the Treaty of Peace. I'he loss of the 
vessels gave no claim, for the owners' rights arise not out of the loss, 
but out of the substitution of the appraised values for the ships, the 
release of which is the indemnity which the Convention provides for. 
There is therefore in this case nothing to waive. . . . 

As soon as the conclusion has been arrived at that under the 
treaty obligations of 1^07 this country is hound to restore the res, 
whether now existing in specie or only in the form a substituted 
fund, the duty of the Pri/e Court ffri/na facie is \o give effect to that 
obligation and thereby to discharge itself and its odicials from further 
custody of or control over it. The decisiim, of ccuirse, involves a duty 
to ascertain that the private parly claiming is a party presently 
entitled, who has not, by his invn act c^r by the public act o{ those wln^ 
bind him, been divested of his rights of (Ownership or of pos.session. . . . 
Whatever rights may have been reserved to His Majesty, as one of the 
Allied and Associated F\nvers, to liquidate these ships or their value." 
they have not, so far as their Lordships have been informed, been 
hitherto put in fc^rce. The right referred tv) is not the right, existing 
independently of and prior to the Convention of LK)7, to claim 
condemnation of these ships in pri/e in accordance with the law of 
nations, nor is the reservation of it equivalent to the discharge of the 
restrictions, which the sixth Convention imposes. It is a right to 
liquidate in accordance with municipal law, that is to say a new' right, 
which does not become ctfective unless and until it is exercised. If 
this were to be done hereafter, it would be a new act not arising out 
of dealings with the pri/e as prize, not modifying the rights of owner- 

•' Ireaty of Versailles, Article 297 (/>): *• . . The Allied and Associated 
Powers reserve the right to retain and liquidate all prc»perly, rights and 
interests belonging at the dale of the coming into force of the present 'treaty 
to Cierman nationals, or companies controlled by them within their terri¬ 
tories. . . . 

'the liquidation shall be carried out in accordance with the laws of the 
Allied or .Associated State concerned. . . 
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ship as they now exist, and therefore it would be cognizable by some 
other tribunal. Their Lordships are clearly of opinion that the Treaty 
of Versailles, which neither names nor seems to consider the sixth 
Hague Convention, docs not in this article modify or annul the 
obligations which arise under it, . . . As this potential claim has been 
brought to their Lordships' attention, they think that under any order 
of release the res should not be removed out of British territory for 
a reasonable time, lest otherwise the 'frcaty right might be defeated: 
but they see no reason for delaying the grant of a decree for release, 
since no ground remains for continuing the responsibilities of the 
Prize Court or prolonging its possession. The right course will be 
to release the res physically to the Public Trustee as C ustodian of 
Lnemy Property ... to be retained by him for a reasonable time free 
of expense to the claimants, say for six months, in order that the 
Crown may have the opportunity of commencing proceedings if so 
advised, and in that case further until the final determination of tho.se 
proceedings, hut in any other case to be thereafter forthwith delivered 
up to the claimants. . . . 

In the result the appeals succeed with costs; the decrees of 
contlemnation should he set aside. . . . 

(As regards the petitions and cross petitions in connection with the 
other \essels.) all were o\er 1.600 tons. . . . 

... In the case of ships of tliis size the Treaty of \ ersailles operates 
as a transfer of the former owners' rights, nor have they any Ukus 
standi before the Board to discuss how the .Allied and Associated 
Ptnvers may deal with them inter se. The petitions for release .should 
be dismissed with costs. . . . 
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Hoi si: or Lords 

Civilian War Claimants Association v. The King 

[P)32] A C, 14 

This action was by v\ay of petition of right, the suppliant (appellant) 
company having been formed for the purpose of obtaining com¬ 
pensation for civilian sufTerers who had suffered loss or damage in 
person or property during the war of I^14-D18. Reference was made 
by the appellants to statements of His Majesty's Ministers during 
the war to the effect that compensation w'ould be available, and also 
to a proclamation of 1^16 instructing civilian claimants to present 
their claims to the Directors of the Foreign Claims Office. 
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By Article 232 of the Treaty of Versailles, 1919/ Germany under¬ 
took to make compensation for all damage done to the civilian 
population of the Allied and Associated Powers and their properly. It 
was further alleged that in 1920 the Reparation Claims Department 
requested all claimants to send particulars of all their lo.sses with a 
\icw to the preparation of the British claim under the Reparations 
part of the Treaty. 

In 1921 the British Government submitted a claim which, it was 
alleged, included the claimants' claims, and it was contended that under 
the Treaty such claims were a preferential and prior charge on the 
reparations received by His Majesty from Germany. 

The House of Lords, confirming the judgments of the Court of 
first instance and the Court of Appeal, entered judgment for the 
Crown. 


Judgment 

Per Lord Buckmastcr: 

. . . The . . . case (for the appellants) ... is that the Crown has 
received from Germany moneys in respect (>f (damage suffered by 
their members) and that it is consequently either an agent or a trustee 
for them of such moneys, or that the moneys at any rate have been 
received by the Crown as monc\.s had and recci\ed to their use. 

. .. l.'p to 1917 nothing had happened to support any such claim at 
all, for all that had then occurred was that the claimants had been told 
that they were to file their claims, and statements had been made that 
the damage suffered would be relicxed out of the national funds. . . . 
On July 13, 1917, the Prime Minister, in answer If' a mcnu'rial asking 
that full compensatifMi should be ntadc for such losses out of national 
funds, stated that he accepted in principle the case so made. Lp to 
this time the payment contemplated was out of the funds of this 
country, but . , . when the Armistice was granted it was upon the 
terms that Germany should make compensation for all damage done 
to the civilian population of the Allies and their property by land, 
by sea and from the air. . . . Ultimately the Treaty itself w'as signed, 
and that contained what are the material provisions for the present 
purpose. ... It is known that associated with the specific damage 
caused on the sea and by aircraft and bombardment to our people at 
home during the war there were included in the claims for damages 
against Germany large sums representing the damage that was suffered 
in payment of pensions to soldiers’ widows and similar matters, which 

^ 112 B.F.S.P., 1919, p. 1: Art. 232: ‘. . . The Allied and Associated Govern¬ 
ments require and Germany undertakes that she will make compensation 
for all damage done to the civilian population of the Allied and Associated 
Powers and to their property during the period of the belligerency of each 
as an Allied or Associated Power against Germany by such aggression by 
land by sea and from the air. . . 
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were in a different category from the damage of the nature I have 
already mentioned; but the whole was collected into one group claim, 
and there was no separated and specific claim under one head or 
another, so that one whole claim was put forward and approved by 
the Reparations Commission to represent the total claim against 
Germany under that head. Moneys have undoubtedly been received 
in respect of that claim, and it is in respect of those moneys that the 
present proceedings are brought. 

in the first place, to establish that any one was a trustee of that 
fund under the circumstances I have mentioned is, to my mind, to 
attempt an impossible task, I can see no evidence whatCNcr of an 
acceptance of trusteeship on the part of the Government, or assertion 
of irusieeship on the part of the people who suffered damage, nor 
anything up to the time when the money was received to show that 
the camception of trusteeship was in the minds of anyone in any form 
whalcNcr. Indeed, the original statements that were made were made 
(ff the readiness to compensate out of the national funds at home, and 
nobody suggests that the Government were trustees of those funds 
for this purpose. 

Finally, when the moneys were received, it is said that from and 
after that moment the Crown became a trustee, ... If that were the 
case, unless \<ni are going to limit the rights which the beneficiaries 
enjoy, those rights must include ... a claim for an account of the 
moneys that xsere received, of the expenses incurred, and the way in 
which the moneys iuive been distributed. Such a claim presented 
against the Crown in circumstances such as these would certainly ha\c 
no precedent, and would . , , invade an area which is properly that 
belonging U) the House of Commons. 

I liat the money was received by the Crown as agent seems to me 
can no more be established than that the money was received by it 
as trustee. In fact, the trusteeship is the agency stated in other words. 
If the Crinvn was not a trustee, neither was it an agent; nor can 1 sec 
that in any sense the Crown received these moneys as mone\ had 
and rcceix cd to the use of the people whose claims were made, 'I he 
people whose claims were made were not considered b\ Germany on 
making the payment at all. The terms of the Treaty were that 
Germany should pay the sum necessary to satisfy the claims of various 
people who had suffered, and it was left to the Governments liiem- 
selves, as between them and their nationals, to determine how the 
money was to be distributed. Therefore, ... on general principle, 1 
should have thought that the petition must fail: but the general 
principle is immensely strengthened by the case of Rustomjee v. I he 
QueenJ^ for there a case similar in many respects to this . . . arose for 
consideration in the Queen’s Bench Division. . . . One of the alleged 

-(187(0 I Q.B.D. 487; 2 Q.B.D. 
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creditors issued a petition of right and made precisely the claim that 
is made here, either that the Crown was an agent or was a trustee, or 
that the money was money had and received to his use. .. . Lush J. .. . 
said this; ‘ It seems to me that the relation which is pressed upon 
us here never existed in this case between the Crown and the subject, 
and is one which cannot exist in any Stale like ours between the 
sovereign and the subject.’ I should like ... to point out that that 
is a relationship which arises by reason of a treaty having been 
made .. and he adds: ' No doubt a duty arose as soon as the money 
was received to distribute that money arntnigst the persims towards 
whose losses it was paid by the Emperor of China: but then the 
distribution when made would be, not the act of an agent accounting 
to a principal, but the act of the Sovereign in dispensing justice to 
her subjects. For any omissioji of that duty the Sovereign cannot be 
held responsible. . . ' That appears to me to be a perfectly exact 

and accurate way of slating what the true position is, and it 
cornpleteK co\ ers the present case. 

. . . The quotation 1 have made from that judgment is as applicable 
to this case as it was applicable in the da\s when that case was decided, 
and, so regarded, it defeats this claim. 

Per Lord Atkin: 

. . . When the Cre^wn is negotiating with another Sovereign a treaty, 
it is inconsistent with its sovereign position that it should be acting as 
agent for the nationals of the sovereign Stale, unless indeed the Crown 
chooses expressly to declare that it is acting as agent. 'I'hcre is nothing, 
so far as I kmnv, to prevent the Oown acting as agent or trustee if 
it chooses deliberately to do so. In the circumstances of this case there 
appears to me to be nothing which indicates that the (Town expressly 
assumed the position of agent or trustee, and I think the circumstances 
negative the idea that the Crown ever did intend to occupy that 
position and negative any circumstance from w'hich the law might 
impose upon it the position either of agent or trustee. . . . 

(Lords Warrington, Tomlin and .Macmillan concurred.) 


135 

Chan( i.RV Division 

Administrator of German Property v. Knoop 

[1933] 1 Ch. 439 

A testator’s will was proved in 1871, and in 1877 his daughter 
married a German national and remained a German national until 


^ t Q.B.D. 497. 
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her death in 1927. She left three children who were German nationals 
and also the last three defendants to the action, the first three being 
the trustees of the will who were resident in Great Britain. After the 
War the daughter's interest under the will and the interests of the last 
three defendants became subject to the charge created by Part X of 
the Treaty of Versailles.’ 

In this action the plaintiff claimed a declaration that certain moneys 
in the hands of the first three defendants as trustees of the testator's 
will were subject to the charge created by Article 1 (xvi) of the Treaty 
of Peace Order and the Amendment Orders, 1919 to 1924, and he 
asked that the last three defendants be appointed to represent their 
mother's estate. T he trustees counterclaimed for a declaration that in 
so far as the sums were subject to the charge they were entitled to 
release pursuant t(^ the London Agreement between Germany and 
Great Britain oi December 28, 1929," and for release of them. The 
question was whether the last three defendants could claim payment 
ti^ them on the basis of the l.ondcni Agreement. 

Judgment was given for the plaintilT. 


Judinment 

Per Maugham J.: 

... I will summarl^e my view of the treaty in the w'ords used by 
Rus.scll J. in /n re Schiif:' T he learned judge said : ‘ T he result is that 
the property in this country, belonging to a German national at the 
date when the Treaty c(nnes into force, is charged, and is to be sold, 
the pn>ceeds of sale will never reach ilie German national, the result 
will he that in lieu of the property of the German national there will 
be substituted for it a claim by the German national against his own 
counlrx for compensation.' TTten after .stating certain pro\isions of 
the 1 reaty of Peace Act, 1919,' and referring to the T reaty of Peace 
Order of the same >ear. ...‘Asa result of those provisions, which are 
statutory, it appears to me that a German national in respect of 
propertv w hich he owned in this country at the date (T the coming inti;> 
operation of the Treaty of Peace had that propert\ taken from him in 
every sense of the word. It was taken from him in the sense that it 
was charged, it was \o be sold, the proceeds were to be applied, first 
of all in pavment c'f the \ari(-'us matters specilied in the 1 reaty and 
any ultimate balance there might be on the general Clearing OHice 
fund was to go as a credit to Germany and his right would be that, 
in lieu of having the property which he had at the date when the Peace 

'll.-! H.P.S.P., 1*^19. p. 1. 

"SR iSl O., 1919. No. 1517. and amendments. 

1.^2 H I .S.P., 1950, Pt. 1. p. 267. 

Ml921] 1 Ch. 149. 156. IST. 

"9 & 10 Cieo. 5. c. 53. 
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Treaty came into operation, he would have substituted therefor a 
right to claim compensation against his own Government . 

... By the treaty coupled with the Treaty of Peace Act, 1019, the 
property of German nationals which was in the United Kingdom at the 
date of the coming into force of the treaty was taken away from them 
for all purposes, and to get the property back into the German 
nationals something of the nature of a conveyance or transfer would be 
required. 

The next document which I am asked by the defendants to look at 
and consider is the London Agreement. . . . The agreement (with the 
Hague Agreement ® concerning the settlement of the reparation 
liabilities of Germany) . , . represented what was thought to be a 
general liquidation of the financial questions raised by the War and 
the subsequent Treaties of Peace. . . . The London Agreement . . . has 
been made the subject of a German statute . . ., and therefore . . . the 
agreement in question, so far as it cemfers rights on the Germans, is 
a part of the German law. On the other hand, it has not been, so 
far as related to anything with which this C'ouri is concerned, the 
subject of an F.nglish sialule, and the agreement is, therefore, not 
one on which reliance can be placed in this Court as justif\ing a 
properly claim. But it is said that if you altentis ely read the agreement 
you will come to the conclusion, not that it was entered into by the 
British Government on behalf of Cierman nationals wlio had property 
in this country, but that it W'as entered inli^ b\ the German Ciovernment 
on behalf of those nationals in the sense that the Cierman Ciovernment 
was either a trustee or an agent for Cierman nationals who were 
intended to have benefits under Articles 1 and 2 v>l the 1 ondon 
Agreement. There, it seems to me, I have the authoritv of the House 
of Lords in a case which is so nearly equivalent to the present that . . . 
I do not see any possibility of distinguishing it. 1 he decision in 
question is Civilian li ar Clainuinis Association v. The Kim:/ . . . fhe 
general principle . . . approved in the House i>f la>rds ... is this, that 
except perhaps in a very few exceptional cases the relation of 
trustee or agent which is alleged to subsist between a Sovereign Power 
and the subjects of that Sovereign Power in the negotiation and con¬ 
clusion of a treaty is one which cannot exist in any Stale like ours 
and ... in any State like that which now exists in Cjermany. The 
speeches all show that, whether or not a duty arises when certain 
benefits accrue under the treaty to a particular Sovereign Power to 
distribute that money or to apply it in a particular way. yet the 
Sovereign cannot be taken as negotiating or as acting as agent for the 
nationals of its own State. That is indeed inconsistent with the position 
that exists in such a State as ours.... It is true,. . . that the C rown may 
choose expressly to declare that it was acting as agent, and in that case 

‘‘5 Hudson, International Legislation, pp. 85, 135. 

H1932] A.C. 14, see above. No. 134. 
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there would be an exception. Clearly there would be, but I have been 
quite unable to find anything which can amount to a statement that 
Germany was acting as agent here for the German nationals in 
question. I may perhaps t>bservc for myself that if one Sovereign 
Power enters into an agreement or treaty with another in the terms 
that the former agrees to release or to transfer to the nationals of the 
latter valuable rights, while the latter agrees to make payments of 
value to the former, there would seem to be the strongest possible 
ground for not laying hold of expressions here and there for the 
purpose of arriving at the conclusion that, whether or not the one 
Sovereign Power complies with its obligations, the other Sovereign 
Power is hound to pay to the nationals of that other Sovereign Power 
the sums w hich are mentioned or referred to. How^ever that may be, 1 
cannot find in any of these agreements, and particularly in the London 
Agreement, anything to show that the German Cjovernment was 
expressly or by necessary implication purporting to act on behalf of 
its nationals. . . . Accordingly, in my (opinion, the plaintiff here, as 
Administrator of German Property, is entitled to receive the sums of 
ntonev subject to any proper defences which ma\ be raised by the 
trustees in relation to the proper administration of the trusts. . . . 

As regards the counterclaim of the first three defendants. 1 am of 
opinion that thv)se defendants are ni>t entitled to rely on or enf<'>rce 
the provisions of the agreement and. accordingly, there will be no case 
f<M' directing at their suit any sort of account for the purpose of 
determining the amounts in respect of the so-called charge created by 
the I rcaty of Versailles. . . . 
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Russian Indemnity Case 
(1912) No. XI 

By the Treaty of Con.stantinople, IS79.’ terminating the Russo-^I'iirkish 
War, IS77-S, Turkey undertook to indemnify Russian siibjccls and 
institutions for damage suffered during the war to an amount not 
exceeding 26,750,000 francs. Turkish payments were delayed and 
only made under constant pressure from Russia, but by 19()2 a balance 
of only 1,539 Turkish pounds remained unpaid. This sum the 
Turkish Government deposited with the Ottoman Bank, but the 
Russian authorities refused to accept payment, and lodged a claim for 
intere.^l going back to 1881. The Turkish Go\ernment pointed out 
that the Treaty of 1879 made no provision for the payment of interest, 
and after much diplomatic correspondence an arbitration agreement 
referring the issue to the Permanent Court of Arbitration was signed 
in 191(1 

Turkey raised as a preliminary question the contention that the 
sums were due to Russian subjects and not to the Government which, 
therefore, had no standing before the Court. This contention was 
rejected. 

On the issue of damages, the Court, which was composed of a 
‘ 70B.b.S.P.. 1878-9. p. 551 

Article 5: ‘Ihe ckiims of Russian subjects anil institutions in Turkey 
for indemnity on account of damages suffered during the war will be paid 
as soon as they are examined by the Russian Embassy at Constantinople and 
transmitted to the .Sublime Porte. 'I he total of these claims shall in no 
case exceed 26,750,0(K) francs. Claims may be presented to the Sublime 
Porte beginning one year from the date on which ratifications are exchanged, 
and no claims will be admitted which arc presented after the expiration 
of two years from that date.’ 
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Swiss umpire sitting with two Russian and two Turkish arbitrators, 
held that Turkey was liable for interest in the same way as any private 
debtor, but only after demand made for payment of the principal 
and the interest thereon. 


Per the Tribunal: 


A ward 


Prelimimry Quesium 

. . . 71ie origin of the claim goes back to a war and an international 
fact in the first degree. The source of the indemnity is not only an 
international treaty but a treaty of peace and the agreements made 
w'ith a view to the execution of this treaty of peace. This treaty and 
these agreements were between Russia and Turkey, settling between 
themselves. State to Stale, as public and sovereign Powers, a question 
of international law. The preliminaries of peace included in the 
indemnities ‘which His Majesty the I'mperor of Russia claims that 
the Sublime Porte bound itself to pay to him ’ the ten million roubles 
allowed as damages and interest to Russian subjects who were victims 
of the w'ar in Turkey. This condition of debt from State to Slate has 
been confirmed by the fact that the claims were to be examined by a 
purely Russian commission. The Imperial Russian Government has 
full authority in the matter of conferring, collecting and distributing 
the indemnities, in its capacity as sole creditor. Whether, in theory. 
Russia has acted by virtue of its right to protect its nationals or by 
some other right is a matter of little nn)menl, since it is with the 
Imperial Russian Government alone that the Sublime Porte entered 
into or undertook the engagement the fulfilment of which is demanded. 

. . . The fulfilment of engagements between States, as between 
individuals, is the surest commentary on the elfecliveness of these 
engagements. 

... In fact the tw'o Parlies have constantly acted in practice, for 
more than fifteen years, as if Russia was the creditor of I'urkey and 
not of private claimants. 

The Sublime Porte has made, without a single exception, all the 
successive payments upon the receipt alone of the Russian Embassy 
at Constantinople, acting on behalf of its Government. 

The Sublime Porte has never asked, upon payments on account, if 
the beneficiaries were still living or who were their assigns at the time, 
or according to what method the payments on account were divided 
among them, leaving this duty entirely to the Imperial Russian 
Government. 

Considering that the Sublime Porte contends, ... in the present 
litigation, that it is fully released by the payments which it has, in fact. 
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made to the Imperial Russian Government alone represented by its 
Embassy, without the participation of the claimants. 

For these reasons (the tribunal) decides that the preliminary request 
is set aside. 

Main Question 

. . . The questions of law involved in the present litigation, which 
has arisen between Stales as public Powers subject to international law, 
and these questions being within the province of public law, the law to 
be applied is public international law. . . . 

The demand of the imperial Russian Government is based upon 
the general principle of the responsibility of States. . . . 

The Sublime Porte, without disputing this general principle, 
contends that it is not subject to its application as Slates have an 
exceptional and privileged position in the special case of responsibility 
in the matter of money debts. . . . 

The argument of the Imperial Ottoman Government consists in 
maintaining that in public international law special responsibility, 
consisting in the payment of moratory interest * in case of delay in the 
settlement of a money debt, does not exist so far as a debtor State is 
concerned. I he Sublime Porte does not dispute the responsibility of 
States if it is a quesliem of compensatory interest, or of interest that 
might enter into the calculation of these compensatory interest- 
damages.' The responsibility which the Sublime Porte refuses to 
acknowledge is the interest which may result, in the form of interest 
for delay or moratory interest, in the restricted sense, from delay in 
the fullilment of a pecuniary obligation. 

It is necessary to investigate whether these various terms . . . 
correspond to intrinsic dilTcrcnces in the very nature of law^ dilferences 
essentially juridical in the conception of responsibility. The tribunal 
is of the opinion that all intercsi-daniages arc always reparation, 
compensation for culpability. From this point of view, all interest- 
damages are compensatory, w'halevcr name they may be given. Legal 
interest allowed a creditor for a sum of money from the date of the 
demand in due form of law is the legal compensation for the 
delinquency of a tardy debtor exactly as interest-damages or interest 
allowed in case of an act of violence, of a quasi-act of violence, of 
the non-fulfilment of an obligation, are compensation for the injury 
suffered by the creditor, the money value of the responsibility of the 
delinquent debtor. ... It is certain, indeed, that all culpability, what¬ 
ever may be its origin, is finally valued in money and transformed into 

2 Interest legally a Mowed in the case of delay in the payment of money debts, 
while moratory interest-damages are caused by delay in the fulfilment of 
any obligation. 

‘^Compensation for damage resulting from an act of violence or the non- 
fulfilment of obligation. Interest added to the money value of damages is 
compensatory interest-damages. 
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obligation to pay; it all ends or can end, in the last analysis, in a money 
debt. 'I’he tribunal, therefore, cannot possibly perceive essential 
differences between various responsibilities. Identical in their origin 

.culpability—they are the same in their consequences - reparation in 

money. 

The tribunal is, therefore, of the opinion that the general principle 
of the responsibility of States implies a special responsibility in the 
matter of delay in the payment of a money debt, unless the existence of 
a contrary international custom is proven. 

. . . The tribunal ... is of the opinion . . . that there is no reason 
why the great analogy which exists between the different forms of 
responsibility should not be taken into account; this analogy 
appears particularly close between interest called moratory and 
interest called compensatory. ’Fhe analogy appears to be complete 
between the allowance of interest from a certain date upon valuing the 
responsibility in money, and the allowance of interest on the principal 
determined by agreement and remaining unpaid by a delinquent 
debtor. The only difference is that, in one case the interest is allowed 
by the judge, since the debt was not exigible, and in the other case the 
amount of the debt was determined by agreement and the interest 
becomes exigible automatically in case of demand in due form of 
law. . . . 

It remains to examine the question whether the Sublime Porte 
has any grounds for maintaining that a debtor State is not like other 
debtors, that it cannot be a ‘ debtor to a greater extent than it may 
have w'ished \ and that by binding it with obligations which it has not 
stipulated, for example, the responsibilities of a private debtor, there 
is the risk of compromising its finances and even its political 
independence. 

When the tribunal has admitted that no essential differences 
distinguish the various responsibilities of States from each other, that 
all arc resolved or finally may be resolved into the payment of a sum 
of money, and that international custom and precedents accord with 
these principles, it must be concluded that the responsibility of States 
can be denied or admitted only in its entirety and not in part; thence¬ 
forth it would not be possible for the tribunal to declare this 
responsibility inapplicable in the matter of money debts without 
extending this inapplicability to all the other categories of 
responsibilities. 

If a State is condemned to compensatory interest-damages because 
of an act of violence or the non-fulfilment of an obligation, it is a 
debtor to a degree which it may not have voluntarily stipulated, even 
more so than in case of delay in the payment of a conventional money 
debt. As to the effects of these responsibilities upon the finances of 
a debtor State, they might indeed be just as serious, if not more so, if 
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it were a question of interest-damages which the Sublime Porte calls 
compensatory, as when it is simply a question of moratory interest in 
the restricted sense of the word. Moreover, however little the 
responsibility may imperil the existence of the Slate, it would constitute 
a case of force nuijenre which could be pleaded in public international 
law as well as by a private debtor. 

The tribunal is, therefore, of the opinion that the Sublime Porte, 
which has explicitly accepted the principle of the responsibility of 
Slates, has no grounds for demanding an exception to this 
responsibility in the matter of money debts by pleading its character 
of public Power and the political and financial consequences of this 
responsibility. 

To determine in what this special responsibility, which is incumbent 
upon a debtor State f(^r a clear and exigible conventional debt, consists, 
it is now necessary to examine, proceeding by analogy . . ., the general 
principles of public and private law in this matter, as much from the 
point of view of the extent of this responsibility as of the contrary 
exceptions. 

All the private legislation of the States forming the European 
Concert admits, as did formerly the Roman law, the obligation to pay 
at least interest for delayed payments as legal indemnity when it is a 
question of the non-fulfilment of an obligation consisting in the pay¬ 
ment of a sum of money fixed by convention, clear and exigible, such 
interest to be paid at least from the date of the demand made upon 
the debtor in due form of law. Some of this legislation goes further 
and considers that such demand is already made upon the debtor 
on the date when the debt falls due, or admits complete reparation 
for damages instead of simple legal interest. 

If most legislation, following the example of the Roman law, 
requires an express demand in due form of law, it is because the 
creditor on his part is in default for lack of diligence inasmuch as he 
does not demand payment of a clear and exigible sum. 

The Imperial Russian Government itself admits, in favour of the 
necessity of a demand in due form of law, that, in equity, it may be 
expedient ‘ not to take by surprise a debtor Stale liable to pay moraU^ry 
interest, when no notice had been given to remind it to carry out its 
engagements ’. . . . 

A number of international arbitral awards have admitted that, even 
when it is a question of interest-damages for deferred payments, there 
is no occasion to have it run from the dale of the damageable fact.'* . . . 

Hence there is no occasion, and it would be contrary to equity, 
to assume that a debtor State is subject to stricter responsibility than 

^ The Orinoco Steamship Company Case. (1910) P.C.A. No. VIII: cf. also 
The S.S. Wimbledon, (192.'^) P.C.l.J. .Series A, No, 1, see above. No. 85. 
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a private debtor in most European legislative systems. Equity 
requires, as its theory indicates and as the Imperial Russian Govern¬ 
ment itself admits, that there shall be notice, demand in due form of 
law addressed to the debtor, for a sum which does not bear interest. 
The same reasons require that the demand in due form of law shall 
mention expressly the interest, and combine to set aside responsibility 
for more than simple legal interest. 

. . . The Imperial Russian Government has expressly and in 
absolutely categorical terms demanded payment from the Sublime 
Porte of the principal and ‘ interest ’ by the note of its Embassy at 
Constantinople, dated December 31, 1890/January 12, 1891. 

Diplomatic channels are the normal and regular means of communica¬ 
tion between States in their relations governed by international law. 
This demand for payment is, therefore, regular and in due form. 

'Fhe Imperial Ottoman Government must, consequently, be held 
responsible for the interest for delayed payments from the date of the 
receipt of this demand in due form. 

The Imperial Ottoman Government pleads, in case responsibility 
is imposed upon it, various exceptions. . . . 

The exception of jorce majeure , . . may be pleaded in oppo.sition 
in public as well as in private international law. International law 
must adapt itself to political necessities. Ihe Imperial Russian 
Government expressly admits that the obligation of a State to carry 
out treaties may give way ‘ if the very existence of the State should 
be in danger, if the observance of the international duty is . . . 
“ self-destructive " 

It is incontestable that the Sublime Porte proves, by means of the 
exception of force majeure that Turkey was, from 1881 to 1902, in 
the midst of financial difficulties of the utmost seriousness, increased 
by domestic and foreign events -insurrections and w^ars- which forced 
it to make special application of a large part of its revenues, to undergo 
foreign control as to part of its finances, to grant even a moratorium 
to the Ottoman Bank, and, in general, it was placed in a position 
w^here it could meet its engagements only with delay and postpone¬ 
ments, and even then at great sacrifice. But it is asserted, on the other 
hand, that during this same period and especially following the creation 
of the Ottoman Bank, Turkey was able to obtain loans at favourable 
rates, redeem other loans, and, finally, pay off a large part of its public 
debt, estimated at 350,000,000 francs. It would clearly be exaggera¬ 
tion to admit that the payment—or obtaining of a loan for the 
payment -of the comparatively small sum of about six million francs 
due the Russian claimants would imperil the existence of the 
Ottoman Empire or seriously compromise its internal or external 
situation. The exception of force majeure cannot therefore be 
admitted. 
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The Sublime Porte maintains then ‘ that the acknowledgement of a 
principal debt due to the Russian claimants constituted a ^ift agreed 
upon in their interest between the two Governments . 

In the opinion of the tribunal, the Russian claimants suffered 
damages—were victims of acts of war. Turkey bound itself to 
reimburse the amount of these damages to all the Russian victims who 
might prove their injury to the satisfaction of the commission estab¬ 
lished at the Russian Embassy at Constantinople. The decisions of 
this commission were not contested and it is not incumbent upon the 
arbitral tribunal to re-examine them or to decide whether or not they 
were loo liberal. If the indemnification by Turkey of the Russian 
\ictims of war operations was not compulsory in the common law of 
nations, it is nowise contrary to that law and can be considered as 
the transformation of a moral duty into a juridical obligation by a 
treaty of peace, under conditions analogous to a war indemnity 
properly so called. In all the . . . diplomatic correspondence over 
this affair, the Russian victims of war operations have always been 
considered by the two parlies signatory to the agreements of 1878-1879 
as claimants and not as donees. Finally, l urkey has obtained value 
received for its pretended gift by the fact that hostilities have ceased. 
It is, therefore, not possible to admit the existence of an act of 
generosity, and still less of a gift, and it is consequently superfluous 
to inquire whether in public international law donors should receive 
the benefit of exemption from moratory interest, established for their 
benefit by certain private legislative measures. . . . 

The Sublime Porte pleads, as a last exception, the fact ‘ that it was 
understood, tacitly and indeed expressly, in the course of the . . . 
diplomatic ccrrespondence, that Russia did not claim interest or 
interest-damages of any kind which would have been a burden to the 
Ottoman Empire \ and ‘ that the Imperial Russian Government, when 
once the entire principal was placed at its disposal, could not validly 
bring up again in a one-sided manner the understanding agreed to 
by it . 

When the tribunal recognised that, according to the general 
principles and custom of public international law', there was a 
similarity between the condition of a State and that of an individual 
who are debtors for a clear and exigible conventional sum, it is 
equitable and juridical also to apply by analogy the principles of 
private law' common to cases w'here the demand for payment must be 
considered as removed and the benefit to be derived therefrom as 
eliminated. In private law, the effects of demand for payment are 
eliminated when the creditor, after having made a legal demand upon 
the debtor, grants one or more extensions for the payment of the 
principal obligation, without reserving the rights acquired by the legal 
demand, ... or again, when ‘the creditor does not follow up the 
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summons to the debtor and ‘ these rules apply to interest-damages, 
and also to interest due for the non-fulfilment of an obligation ... or 
for delay in its fulfilment ’. . . . 

In the relations between the Imperial Russian Government and 
the Sublime Porte, Russia therefore renounced its right to interest, 
since its Emibassy repeatedly accepted without discussion or reservation 
and mentioned again and again in its own diplomatic correspondence 
the amount of the balance of the indemnity as identical with the 
amount of the balance of the principal. In other words, the corre¬ 
spondence of the last few years proves that, in fact, the two Parties 
interpreted the acts of 1879 as implying that the payment of the 
balance of the principal and the payment of the balance to which 
the claimants had a right were identical, and this implied the 
relinquishment of the right to interest or moratory interest-damages. 

The Imperial Russian Government cannot, when the principal of 
the indemnity has been paid or placed at its disposal, validly reconsider 
one-sidedly an interpretation accepted and practised in its name by its 
Embassy. 

In Conclusion, 

The arbitral tribunal ... is of the opinion: 

That in principle the Imperial Ottoman Government was liable to 
moratory indemnities to the Imperial Russian Government from 
December 31, 1890/January 12, 1891, the date of the receipt of the 
explicit and regular demand for payment. 

But that, in fact, the benefit to the Imperial Russian Government 
of this legal demand having ceased as a result of the subsequent 
relinquishment by its Embassy at Constantinople, the Imperial 
Government is not held liable to pay interest-damages by reason of 
the dales on which the payment of the indemnities was made. . . . 
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Permanent Court of International Justice 

Chorzdw Factory (Indemnity) 

(1928) Series A. No. 17 

In its judgment concerning German Interests in Polish Upper Silesia, 
1926,' the Permanent Court of International Justice held that the 
attitude adopted by the Polish Government towards the Ober- 
schlesische Stickstoffwerke A.-G. and the Bayerische StickstofTwerke 


* Scries A, No. 7, see above. No. 94. 
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A.-G. in taking possession of the nitrate factory at Chorzow was 
incompatible with the provisions of the Geneva Convention, 1922," 
between Germany and Poland, concerning Upper Silesia. The 
German Government now sought to recover an indemnity from Poland 
in respect of the damage suffered by these companies. 

The Court, in the main, upheld the various German submissions. 


Judgment 

Per Curiam ; 

. . . The present application is explicitly and exclusively based on 
Judgment No. 7 which declared that the attitude of the Polish 
Government in respect of the two Companies . . . was not in con¬ 
formity with . . . the (Geneva) Convention. Already in Judgment 
No. 6,' establishing the Court’s jurisdiction to deal with the alleged 
violation of the Geneva Convention, the Court recognised that . . . 
the matter was exclusively a dispute between States as to the inter¬ 
pretation and application of a conventi(m in force between them. 
Article 23 of the Geneva Convention only contemplates differences 
of opinion respecting the interpretation and application of Articles 6 
to 22 of the Geneva Convention arising between the two Governments. 
The Court in fact declared itself competent to pass upon the claim 
for reparation because it regarded reparation as the corollary of 
the violation of the obligations resulting from an engagement between 
States, This view of the matter, which is in conformity with the 
general character of an international tribunal which, in principle, has 
cognizance only of international relations, is indicated with particular 
force in this case for the specific reason that the Geneva C'onvcniion 
. . . has created or maintained for certain categories of private claims 
arbitral tribunals of a special international character, such as the Upper 
Silesian Arbitral Tribunal and the German-Polish Mixed Arbitral 
Tribunal. It was on the basis, amongst other things, of the purely 
interstate character of the dispute decided by Judgment No. 7 that the 
Court reserved the case for judgment, notwithstanding the fact that 
actions brought by the two Companies were pending before one of 
the arbitral tribunals above mentioned, actions which related to the 
.same act of dispossession which led to the filing with the Court of the 
German Government’s Application now before it. . . . 

It is a principle of international law that the reparation of a wrong 
may consist in an indemnity corresponding to the damage which the 
nationals of the injured Stale have suffered as a result of the act which 
is contrary to international law. This is even the most usual form 
of reparation. . . . The reparation due by one Slate to another docs 

^16 Martens, Nouveau recucil general f3 scr.\ p. 64,5. 

^ German Interests in Polish Upper Silesia (Jurisdiction), (1925) Series A, No. 6. 
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not however change its character by reason of the fact that it takes the 
form of an indemnity for the calculation of which the damage sulTered 
by a private person is taken as the measure. I’he rules of law 
governing the reparation are the rules of international law in force 
between the two States concerned, and not the law governing the 
relations between the State which has committed a wrongful act and 
the individual who has suffered damage. Rights or interests of an 
individual the violation of which rights causes damage are always in a 
dilfcrent plane to rights belonging to a Stale, which rights may also 
be infringed by the same act. The damage suffered by an individual 
is never therefore identical in kind with that which will be suffered 
by a State; it can only afford a convenient scale for the calculation of 
the reparation due to the State. 

International law does not prevent one Slate from granting to 
another the right to have recourse to international arbitral tribunals 
in order to obtain the direct award to nationals of the latter State 
of compensation for damage suffered by them as a result of infractions 
of international law by the first Stale. But there is nothing . . . which 
tends to show that the jurisdiction established by Article 23 extends 
to reparation other than that due by one of the contracting Parties to 
the other in consequence of an infraction of Articles 6 to 22, duly 
recognised as such by the Court. . . . 

. . . The application is designed to obtain, in favour of Germany, 
reparation the amount of which is determined by the damage suffered 
by the (two Companies). . . . 

. . . The Court observes that it is a principle of international law, 
and even a general conception of law, that any breach of an engage¬ 
ment involves an obligation to make reparation. In Judgment No. 8 ^ 

. . . the Court has already said that reparation is the indispensable 
complement of a failure to apply a convention, and there is no necessity 
for this to be stated in the convention itself. . . . 

The obligation to make reparation being in principle recognised, 
it remains to be ascertained whether a breach of an international 
engagement has in fact taken place in the case under consideration. 
Now this point is res judicata. The non-conformity of Poland's 
attitude in respect of the two Companies with Article 6 and the 
following Articles of the Geneva Convention is established by . . . 
Judgment No. 7. The application of the principle to the present case 
is therefore evident. 

. . . The question whether damage has resulted from the wrongful 
act ... is in no wise settled by the Court’s previous decisions relating 
to the Chorzow case. . . . 


^Chorzow Factory (Jurisdiction), (1927) Series A, No. 9. 
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As regards the Bayerische, Poland admits the existence of a 
damage affording ground for reparation; the Parties only differ as 
to the extent of this damage and the mode of reparation; on the other 
hand, Poland denies the existence of any damage calling for reparation 
in the case of the Oberschlesische.. . . The fact of the dispossession of 
the Oberschlesische is in no way disputed. But notwithstanding this, 
in the contention of the Polish Government, that Company has suffered 
no damage. . , . 

In these circumstances, the Court must first of all consider whether 
damage affording ground for reparation has ensued as regards . . . 
the Oberschlesische. 

On approaching this question, it should first he observed that, in 
estimating the damage caused by an unlawful act, onls ihe value of the 
property, rights and interests which have been affected and the owner 
of which is the person on w'hose behalf compensation is claimed, or 
the damage done to whom is to serve as a means of gauging the 
reparation claimed, must be taken into account. This principle, which 
is accepted in the jurisprudence of arbitral tribunals, has the effect, 
on the one hand, of excluding from the damage to be estimated, injury 
resulting for third parlies from the unlawful act and, on the other 
hand, of not excluding from the damage the amount of debts and 
other obligations for which the injured parly is responsible. The 
damage suffered by the Oberschlesische in respect of the Chor/ow 

undertaking is therefore equivalent to the total value.but to that 

total only—of the propertv, rights and interests of this Company in 
that undertaking, without deducting liabilities. . . . 

(Poland claimed that the Court should take into consideration a 
counter-claim for shares in the Company worth I l(),0()0,(K)0 marks 
held by Germany, and which Poland claimed under Article 256 of the 
Treaty of Versailles’ which provided that "Powers to which German 
territory is ceded shall acquire all property and possessions situated 
therein belonging to the German Empire or to the German States. . . ,') 

As regards the relationship existing between the German claims 
and the Polish submission in question ... .’Although in form a counter¬ 
claim, since its object is to obtain judgment against the Applicant 
for the delivery of certain things to the Respondent- in reality . . . 
the submission constitutes an objection to the German claim designed 
to obtain from Poland an indemnity the amount of which is to be 
calculated, amongst other things, on the basis of the damage suffered 
by the Oberschlesische. It is in fact a question of eliminating from 
the amount of this indemnity a sum corresponding to the value of 
the rights and interests which the Reich possessed in the enterprise,... 
which value, according to the Polish Government, does not constitute 
a loss to the Oberschlesische because these rights and interests are 

^ 112 B.F.S.P., 1919, p. 1. 
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said lo belong lo the Polish Government itself under Article 256 of 
the Treaty of Versailles. . . . 

. . . The Court thinks it well first of all to define what is, in its 
opinion, the nature of the rights which the German Government 
possesses in respect of the Chor/ow undertaking. . . . The Court points 
out that the Treuhand,® and not the Reich, is legally the owner of the 
shares of the Oberschlesische. The Reich is the creditor of the 
Treuhand and in this capacity has a lien on the shares. It also has, 
besides this lien, all rights resulting from possession of the shares, 
including the right to the greater portion of the price in the event of 
the sale of these shares. This right ... is, from an economic stand¬ 
point, very closely akin to ownership, but it is not ownership; and 
even from an economic point of view it is impossible to disregard the 
rights of the Treuhand. 

Such being the situation in law, to endeavour now to identify the 
01:)crschlesische with the Reich —the effect of which would be that the 
ownership of the factory would have passed to Poland under Article 
256 of the Treaty of Versailles--would be in conflict with the view 
taken by the Court in Judgment No. 7 . . ., on which view is based 
the decision to the effect that Poland’s attitude as regards both the 
Oberschlesische and Bayerische was not in conformity with the 
provisions of the Geneva Convention. . . . 

. . . The Polish contention to the effect that the Oberschlesische 
has not suffered damage, because that Company is to be regarded as 
identifiable with the Reich, and that the property of which the said 
Company was depri\ed by the action of the Polish Government has 
passed to Poland under Article 256 of the Treaty of Versailles, is 
not well founded. . . . 

. . . The Armistice Convention ^ appears to have been cited (by 
Poland) in order to reserve the possibility of getting the sale of the 
factory to the Oberschlesische declared invalid by means of an action 
to be brought to that end by the States signatory to that Convention. 
As, however, the Court, in Judgment No. 7, has held that Poland 
cannot avail itself of the provisions of the said Convention to w^hich 
she is not a party, the Court cannot without inconsistency admit that 
country’s right to invoke the Convention in order to delay making 
reparation for the damage resulting from her adoption of an attitude 
not in conformity with her obligations under the Geneva 
Convention. . . . 

The existence of a damage to be made good being recognised by 

^^.Jnder the contract of 1919. by which the Reich ceded the factory lo the 
Oberschlesische, another ctmipany, the 7'reiihand, took over as sole and 
independent debtor all obligations imposed on the Oberschlesische by the 
contract in relation to the Reich, receiving in return shares in the latter 
to the nominal value of 109,750,000 marks. 

Mil B.F.S.P., 1918, p. 613. 
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the respondent Party as regards the Bayerische, and the objections 
raised by the same Party against the existence of any damage that 
would justify compensation to the Oberschlesische being set aside, the 
Court must now lay down the guiding principles according to which 
the amount of compensation due may be determined. 

The action of Poland which the Court has judged to be contrary to 
the Geneva Convention is not an expropriation—to render which 
lawful only the payment of fair compensation would have been 
wanting: it is a seizure of property, rights and interests which could 
not be expropriated even against compensation, save under the 
exceptional conditions fixed by Article 7 of the said Convention. As 
the Court has expressly declared in Judgment No. S, reparation is in 
this case the consequence not of the application of Articles 6 to 22 
of the Geneva Convention, but of acts contrary to those Articles. 

It follows that the compensation due to the German Government 
is not necessarily limited to the value of the undertaking at the moment 
of dispossession, plus interest to the day of payment. This limitation 
would only he admissible if the Polish Government had had the right 
to expropriate, and if its wrongful act consisted merely in not having 
paid to the two Companies the just price of what was expropriated: 
in the present case, such a limitation might result in placing Germany 
and the interests protected by the Geneva Convention, on behalf of 
which interests the German Government is acting, in a situation more 
unfavourable than that in which Germany and these interests would 
have been if Poland had respected the said Convention. Such a 
consequence would not only be unjust, but also and above all 
incompatible with the aim of Article 6 and the following articles of 
the Convention—that is to say, the prohibition, in principle, of the 
liquidation of the property, rights and interests of German nationals 
and of companies controlled by German nationals in Upper Silesia 
since it would be tantamount lo rendering lawful liquidation and 
unlawful dispossession indistinguishable in so far as their financial 
re.sults are concerned. 

The essential principle contained in the actual notion of an illegal 
act—a principle which seems to be established by international practice 
and in particular by the decisions of arbitral tribunals is that 
reparation must, as far as possible, wipe out all the consequences of 
the illegal act and re-establish the situation which would, in all 
probability, have existed if that act had not been committed. Restitu¬ 
tion in kind, or if this is not possible, payment of a sum corresponding 
to the value which a restitution in kind would bear; the award, if need 
be, of damages for loss sustained which would not be covered by 
restitution in kind or payment in place of it—such are the principles 
which should serve to determine the amount of compensation due for 
an act contrary to international law. 

This conclusion particularly applies as regards the Geneva Con- 
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vention, the object of which is to provide for the maintenance of 
economic life in Upper Silesia on the basis of respect for the status quo. 
The dispossession of an industrial undertaking—the expropriation of 
which is prohibited by the Geneva Convention- then involves the 
obligation to restore the undertaking and, if this be not possible, to pay 
its value at the time of the indemnification, which value is designed 
to take the place of restitution which has become impossible. To 
this obligation, in virtue of the general principles of international law, 
must be added that of compensating loss sustained as the result of 
the seizure. The impossibility, on which the Parties are agreed, of 
restoring the Chorzow factory could therefore have no other elTect 
but that of substituting payment of the value of the undertaking for 
restitution; it would not be in conformity cither with the principles of 
law or with the wash of the Parties to infer from that agreement that 
the question of compensation must henceforth be dealt with as though 
an expropriation properly so called was involved. 

... If the Court were dealing with damage which, though caused 
by a single act, had alTecied persons independent the one of the other, 
the natural method to be applied would be a separate assessment of 
the damage sustained by each of them; the total amount of compensa¬ 
tion thus asses.scd would then constitute the amount of reparation due 
to the State. 

In the present case the situation is dilTerent. The economic unity 
of the Chorzow undertaking ... is shown above all in the fact that 
the interests po.ssessed by the two Companies in the said undertaking 
are interdependent and complementary; it follows that they cannot he 
simply added together without running the risk of the same damage 
being compensated twice over; for all that the Bayerische would have 
obtained from its participation in the undertaking . . . would have 
been payable by the Oberschlesische. . . . The whole damage sutTered 
by the one or the other Company as the result of dispossession, in so 
far as concerns the cessation of the working and the loss of profit 
which would have accrued, is determined by the \alue of the under¬ 
taking as such; and, therefore, compensation under this head must 
remain within these limits. 

On the other hand, it is clear that the legal relationship between the 
two Companies in no way concerns the international proceedings and 
cannot hinder the Court from adopting the system of a lump sum 
corresponding to the value of the undertaking, if, as is the Court’s 
opinion, such a calculation is .simpler and gives greater guarantees that 
it will arrive at a just appreciation of the amount, and avoid awarding 
double damages. 

One reservation must, however, be made. The calculation of a 
lump sum referred to above concerns only the Chorzdw undertaking, 
and does not exclude the possibility of taking into account other 
damage which the Companies may have sustained owing to dis- 
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possession, but which is outside the undertaking itself. . . . The Court 
will consider later whether such damage must be taken into account 
in fixing the amount of compensation. 

Faced with the task of determining what sum must be awarded to 
the German Government in order to enable it to place the dispossessed 
Companies as far as possible in the economic situation in which they 
would probably have been if the seizure had not taken place, the 
Court considers that it cannot be satisfied with the data for assessment 
supplied by the Parties. 

. . , (For example.) as regards the sum agreed on at one moment 
by the two Governments during the negotiations which followed 
Judgment No. 7- which sum, moreover, neither Party thought fit to 
rely on during the present proceedings ~ . . . the Court cannot lake 
into account declarations, admissions or proposals w^hich the Parlies 
may ha\c made during direct negotiations between themselves, when 
such negotiations have not led to a complete agreement. 

This being the case, and in order to obtain further enlightenment 
in the matter, the Court, before giving any decision as to the compen¬ 
sation to be paid by the Polish Government to the German 
Government, will arrange for the holding of an expert inquiry. . . . 

The purpo.se of question 1 is to determine the monetary value, both 
of the object which should have been restored in kind and of the 
additional damage, on the basis of the estimated value of the under¬ 
taking including slocks at the moment of taking possession by the 
Polish Government, together with any probable profit that w'ould 
have accrued to the undertaking between the date of taking 
possession and that of the expert opinion. 

On the other hand, question 11 is directed to the ascertainment 
of the present value on the basis of the situation at the moment of the 
expert opinion and leaving aside the situation presumed to exist in 
1922. ... 

As regards the lucrum ce.ssans, in relation to question II, it may be 
remarked that the cost of upkeep of the corporeal objects forming 
part of the undertaking and even the cost of improvement and normal 
development of the installation and of the industrial property incor¬ 
porated therein, are bound to absorb in a large measure the profits, 
real or supposed, of the undertaking. Up to a certain point, therefore, 
any profit may be left out of account, for it will be included in the 
real or supposed value of the undertaking at the present moment. If, 
however, the reply given by the experts to question I (B) should show 
that after making good the deficits for the years during which the 
factory was working at a loss, and after due provision for the cost of 
upkeep and normal improvement during the following years, there 
remains a margin of profit, the amount of such profit should be added 
to the compensation to be awarded. 
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On the other hand, if the normal development presupposed by 
question II represented an enlargement of the undertaking and an 
investment of fresh capital, the amount of such sums must be deducted 
from the value sought for. . . . 

In the Court’s opinion, the value to which the above questions 
relate will be suflicient to permit it with a full knowledge of the facts 
to fix the amoutit of compensation to which the German Government 
is entitled, on the basis of the damage suffered by the two Companies 
in connection with the Chorzow undertaking. . . . 

It . . . only remains to be considered whether, in conformity with 
the reservation made above, the Bayerische has, owing to the dis¬ 
possession, suffered damage, other than that sustained by the 
undertaking, sucli as might be considered in calculating the 
compensation demanded by the German Government. 

. . . The possibility of competition injurious to the Bayerische’s 
factories by a third party, alleged to have become acquainted with and 
have obtained means of making use of that Company's processes, is 
certainly the circumstance which is most important and easiest to 
appreciate in this connection. 

The Court must however observe that it has not before it the 
data necessary ti) enable it to decide as to the existence and extent of 
damage resulting from alleged competition of the Chorzow factory 
with the Bayerische factories: the Court is not c\en in a position to 
say for certain whether the methods of the Bayerische have been or 
are still being employed at Chorzow, nor whether the products of the 
factory are to be found in the markets in which the Bayerische sells 
or might sell products from its own factories. In these circumstances, 
the Court can only observe that the damage alleged to have resulted 
from the competition is insiilliciently proved. 

Moreover, it w'ould come under tlie heading of possible but 
contingent and indeterminate damage which, in accordance with the 
jurisprudence of arbitral tribunals, cannot be taken into account. . . . 

As the Court has discarded for want of evidence, indemnity for 
damage alleged to have been sustained by the Bayerische outside the 
undertaking, it is not necessary to con.sider wiicther the interests in 
question would be protected by Articles 6 to 22 of the Geneva 
Convention. 

. . . (The German Government asked the Court to forbid Polish 
exports of nitrated lime to certain countries until June 30, 1931, or 
else to forbid the Polish Government to work the chemical factory 
for the manufacture of nitrate of ammonia.) 

In regard to these submissions, . , . they cannot contemplate 
damage already sustained, but solely damage which the Bayerische 
might suffer in the future. 
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If the prohibition of export is designed to prevent damage arising 
from the competition which the Chorzow factory might offer to the 
Bayerische factories, this claim must be at once dismissed, in view of 
the result arrived at above by the Court.... 

. . . The German Government’s claim seems to present the 
prohibition of export as a clause which should have been included in a 
kir and equitable licensing contract concluded between the Bayerische 
and any third party. . . . 

The mere fact that the produce of any particular undertaking is 
excluded from any particular market cannot evidently in itself be in 
the interests of such undertaking, nor of the persons who. as such, are 
interested therein. If the Bayerische - -which, whilst participating with 
the Oberschlesische in the Chorzow undertaking, constitutes an entirely 
separate undertaking from that of Chor/dw and one that may even 
to a certain extent have interests conflicting with those of Chorzow - 
were to limit in its own favour, by contract, the number of the markets 
of that factor), it would follow that the profit which it would draw 
from its share in the Chorzow' undertaking might be correspondingly 
diminished. The Court having . . . adopted, in calculating the com¬ 
pensation to be awarded to the German Government, a method by 
which such compensation shall include the total value of the under¬ 
taking, it follows that the profits of the Bayerische will be estimated 
without deducting the advantages which that Company might draw 
from a clause limiting export. The prohibition of export asked for 
by the German Government cannot therefore be granted, or the same 
compensation would be awarded twice over. . . . 

As regards the German Government’s alternative claim for a 
prohibition of exploitation, it may be added that this seems hardly 
compatible with the aw'ard of compensation representing the present 
value of the undertaking; for when that compensation, which is to 
co\cr future prospects and will consist in a sum of money hearing 
interest, has been paid, the Polish Government w’ill have acquired the 
right to continue working the undertaking as valued, more especially 
as the Parlies agree that the factory shall remain in the hands of the 
Polish Government. This agreement cannot, in fact, be construed 
as meaning that the factory should remain inoperative or be adapted 
to some other purpose, if the reparation contemplated did not include, 
in addition to a pecuniary indemnity, the prohibition of export 
sought for. It is moreover very doubtful w'hether . . . prohibition of 
exploitation is admissible under the Geneva Convention, the object 
of w^hich is to provide for the maintenance of industrial undertakings, 
and w'hich, for this purpose, even permits them, in exceptional cases, 
to be expropriated. 

. . . (Germany sought to prevent Poland seeking to put forward a 
set-ofT.) . . . Since there is no agreement between the Parties to submit 
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to the Court the so-called question of set-off, it remains first of all to 
be considered whether the Court has jurisdiction to pass judgment on 
the German submission (for the rejection of the Polish claim, except 
in respect of any debt recognised by the German Government or 
established by a judgment) in virtue of any other provision, which 
... could only be Article 23 of the Geneva Convention. 

it is clear that the question whether international law allows claims 
to be SCI off against each other, and if so, under what conditions such 
set-off is permitted, is, in itself, outside the jurisdiction derived by the 
Court from the said article. But the German Government contends 
that the question raised by it only relates to one aspect of the payment 
which the Polish Government must make and that, this being so, it 
constitutes a difference of opinion covered by the arbitration clause 
contained in the article. 

1’he Court considers that this argument must be interpreted in the 
sense that the prohibition of set-off is asked for in order to ensure 
that in the present case reparation shall be really effective. 

It may be admitted, as the Court has said in Judgment No. 8, that 
jurisdiction as to the reparation due for the violation of an inter¬ 
national convention involves jurisdiction as to the forms and methods 
of reparation. Jf the reparation consists in the payment of a sum of 
money, the Court may therefore determine the method of such 
payment. ... It is then a question of applying to a particular 
case the general rules regarding payment, and the Court's jurisdiction 
arises quite nauirally out of its jurisdiction to award monetary 
comp^ensation. 

But this principle would be quite unjustifiably extended if it were 
taken as meaning that the Court might have cognizance of any 
question whatever of international law, even quite foreign to the 
convcnti(m under consideration, for the sole reason that the manner 
in which such question is decided may have an influence on the 
effectiveness of the reparation asked for. Such an argument seems 
hardly reconcilable with the fundamental principles of the Court’s 
jurisdiction, which is limited to cases specially provided for in treaties 
and conventions in force. 

The German Government's standpoint how^ever is that the power 
of the Court to decide on the exclusion of the set-ofT is derived from 
the power which it has to provide that reparation shall be effective. 
Now. it seems clear that this argument can only refer to a plea of 
set-off raised against the beneficiary by the debtor, of such a nature 
as to deprive reparation of its effectiveness. Such for instance w'ould 
be the case if the claim put forward against the claim on the score 
of reparation was in dispute and was to lead to proceedings which 
would in any case have resulted in delaying the entry into possession 
by the person concerned of the compensation awarded to him. On 
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the contrary, if a liquid and undisputed claim is pul forward against 
the reparation claim, it is not easy to see why a plea of set-off based 
on this demand should necessarily prejudice the effectiveness of the 
reparation. It follows that the Court's jurisdiction under Article 23 
of the Geneva Convention could in any case only be relied on in 
regard to a plea raised by the respondent Parly. 

Now it is admitted that Poland has raised no plea of set-off in 
regard to any particular claim asserted by her against the German 
Government. 

It is true that in the negotiations which followed Judgment No. 7 
Poland had put forward a claim to set off a part of the indemnity 
which she would have undertaken to pay the German Government, 
against the claim which she put forward in regard to social insurances 
in Upper Silesia. But the Court has already had occasion to state that 
it can lake no account of declarations, admissions or proposals which 
the Parties have made during direct negotiations between them. 
Moreover, there is nothing to justify the Court in thinking that the 
Polish Government would wish to put forward, against a judgment 
of the Court, claims which it may have thought fit to raise during 
friendly negotiations which the Parties intended should lead to a 
compromise. The Court must also draw*^ attention in this connection 
to what it has already said in Judgment No. 1 " to the effect that it 
neither can nor should contemplate the contingency of the judgment 
not being complied with at the expiration of the time fixed for 
compliance. 

In these circumstances the Court must abstain from passing upon 
the submissions in question. 

. . . (The Court, by nine votes to three, gave judgment to the effect 
that Poland owed reparation to Germany in respect of damage suffered 
by the tw'o Companies, and reserved the amount of compensation due 
until after an expert inquiry had been held.) . . . 

(Judges Bustamante, Altamira, and Rabel, German National 
Judge, dissented from particular portions of the Judgment only, while 
Lord Finlay and Judges Nyholm and Ehrlich, Polish National Judge, 
delivered dissenting judgments.) 
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PiiRMAM NT Court of Inifrnational Justiuf 
The Oscar Chinn Case 
(1934) Series A/B, No. 63 

In 1929 Mr. Chinn, a British subject, established a river transport 
business in the Belgian Congo. In 1931, due to economic difficulties. 


* The S.S. Wimbledon, (1923) Series A, No. 1, sec above. No. 85. 



The Oscar Chinn Case 


551 


Case 138 ] 

the Belgian Government made special concessions to the firm of 
Unatra in which it held a controlling interest. These concessions were 
alleged to have had an adverse effect on Mr. Chinn’s business 
activities, and he brought an action in the local courts for damage 
resulting from these Governmental measures, contending that they 
had conferred a monopoly on Unatra contrary to the Convention of 
St. Germain, 1919.^ His action having been dismissed, the British 
Government espoused his claim. 

The dispute between Great Britain and Belgium was referred to 
the Permanent Court before which Great Britain alleged that the 
measures complained of were contrary to Belgium’s international 
obligations towards Great Britain. The Court, by a majority of six 
votes to five, held that the Belgian measures were not contrary to 
her international obligations. 


Dissenting Opinion 


Per Schiicking, Judge: 

. . . The Congo Act “ intended to prohibit a limited group of its 
authors from making any changes in the Act; if that is so. a tribunal 
cannot refrain from considering what are the ensuing consequences 
as regards the validity of a convention concluded in violation of that 
prohibition by some of the authors of the Congo Act. 

The doctrine of international law in regard to questions of this 
kind is not very highly developed. There is no clear and generally 
recognised doctrine regarding ‘ acts which are automatically null and 
void and acts of wiiich the nullity is only relative, that is to say that 
they are valid in relations between their signatories, but are open to 
be impugned by other parties. The Court seems to have proceeded 
on the assumption that, even if there was a prohibition which debarred 
a limited group of the signatories of the Congo Act from modifying 
its terms - a question w’hich the Court has not gone into—the new 
Convention continues nevertheless to be legal and valid, until such 
time as the Powers which were not invited to participate in it take 
steps to assert their rights. 

In my opinion, this view is not in conformity with the will of the 
States which drew up the Congo Act. Once it is recognised that the 
intention was to create a Statute of the Congo which should not be 
liable to be altered by some of its authors, the will of the Powers 
must be interpreted as being that no convention can acquire valid 

* 1 Hudson, International Legislation, p. 343: parties—the United States, 
Belgium, the British Empire, France, Italy, Japan and Portugal. 

= General Act of Berlin, 1885, 76 B.F.S.P., 1884-5, p. 4: parties—Austria- 
Hungary, Belgium, France, Germany, Great Britain, Italy, the Netherlands, 
Portugal, Russia, Spain, Sweden and Norway. Turkey and the United States. 
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existence that is contracted in disregard of the rule forbidding a limited 
group of signatories of the Act to modify its terms. ... It is beyond 
doubt that the signatory States of the Congo Act desired to make it 
absolutely impossible, in the future, for some of their number only 
to amend the Congo Act, seeing that any modifications thus introduced 
would have been a danger to their vested rights in that vast region. 
Accordingly, in my view, the nullity contemplated by the Congo Act 
is an absolute nullity, that is to say, a nullity ex tunc, which the 
signatory States may invoke at any moment, and the convention 
concluded in violation of the prohibition is automatically null and 
void. The fact that, up to the present lime, those signatories of the 
Berlin Act who did not participate in the Convention of Saint-Germain 
have not impugned the latter instrument, cannot, therefore, in any 
way remedy the absolute illegality of its conclusion. It remains null 
and void, because it transgresses the bounds which the authors of 
the Berlin Act established for themselves when they subscribed to 
that Act. 

1 think that the case in which a convention has to be regarded as 
automatically null and void is not an entirely isolated case in inter¬ 
national law. The Covenant of the League of Nations, as a whole, 
and more particularly its Article 20, in which the Members undertake 
not to enter into obligations or understandings inter se inconsistent 
with its provisions, would possess little value unless treaties concluded 
in violation of that undertaking were to be regarded as absolutely null 
and void, that is to say, as being automatically void. And I can hardly 
believe that the League of Nations would have already embarked on 
the codification of international law if it were not possible, even to-day, 
to create a jus cozens, the effect of which would be that, once Stales 
have agreed on certain rules of law, and have also given an under¬ 
taking that these rules may not be altered by some only of their 
number, any act adopted in contravention of that undertaking would 
be automatically void. If that is the situation, and if the Convention 
of Saint-Germain is not merely an act which the signatory States of the 
Congo Act are entitled to impugn, but one which is, in itself, invalid, 
then ... the Court ought not to apply the Convention. Our Court 
has been set up by the Covenant as the custodian of international 
law. It is an essential principle of any court, whether national or 
international, that the judges may only recognise legal rules which 
they hold to be valid. There is nothing to show that it was intended 
to disregard that legal principle when this Court was in.stituted, or 
that it was to be obliged to found its decisions on the ideas of the 
parties ... as to the law to be applied in a given case. The terms of 
Article 38 of the Statute—which indicates, in the first place, as the 
source of law for the Court’s decisions ‘international conventions, 
whether general or particular, establishing rules expressly recognised 
by the contesting States’—cannot be intended to mean that the Court 
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is bound to apply conventions which it knows to be invalid. The 
Court would never, for instance, apply a convention the terms of 
which were contrary to public morality. But, in my view, a tribunal 
finds itself in the same position if a convention adduced by the parties 
is in reality null and void, owing to a flaw in its origin. The attitude 
of the tribunal should, in my opinion, be governed in such a case by 
considerations of international public policy, even when jurisdiction is 
conferred on the Court by virtue of a Special Agreement. 
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Permanent Court of Inti rnational Justice 

Electricity Company of Sofia and Bulgaria 

(1939) Series A/B, No. 77 

[n 1898 a French company received a concession from the 
Municipality of Sofia for the distribution of electric current for light 
and power. In 1909 this f'rench company transferred its rights to a 
Belgian company known as the ‘ Idectricity Company of Sofia and 
Bulgaria The Municipality of Sofia approved of the transfer. 

Belgium and Bulgaria were enemies during the war of 1914-1918, 
and the Municipality of Sofia look the company's works over in 
September, 1916, By Article 182 of the Treaty of Neuilly, 1919,' the 
Belgian company was given a right to re.stitution with an indemnity to 
be assessed by the Mixed Arbitral Tribunal, which also had the power 
to amend the concession in order to adapt it to the new economic 
conditions should there be a disagreement between the parties. The 
Mixed Arbitral 7'ribunal decreed the restitution of the Company's 
property and its restoration to its pre-war position. In 1925 a further 
judgment was given which, inter alia, laid dowm a formula for fixing 
the selling price for electric current. Controversy arose concerning 
the application of this formula in 1935, and the following year the 
Mixed Arbitral Tribunal dismissed a claim brought by the Company. 
Claims were also brought by the Municipality against the Company 
before the municipal courts, and in 1938 the Company's appeal was 
dismissed. 

In 1937 Belgium proposed that an agreement should be drawn up 
submitting the dispute to the Permanent Court, but this Bulgaria 
declined to do and denounced the Belgo-Bulgarian Treaty of arbitra¬ 
tion, conciliation and judicial settlement, 1931,® which contained a 

* 112 B.F.S.P., 1919, p. 819. 

* 137 L.N.T.S., p. 191. 
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clause for the unilateral submission of disputes, with effect from 
February, 1938. The Bulgarian Government contended that the 
dispute was solely within the competency of the Bulgarian courts. 

In January, 1938, Belgium filed an application before the Court 
on the basis of declarations made by both countries under Article 36 
of the Court’s Statute and the Treaty of 1931. Bulgaria appointed a 
judge ad hoc and contested the jurisdiction of the Court. 

By a majority of nine to five the Court upheld its jurisdiction on 
the basis of the declarations made under the ‘ optional clause ’ of its 
Statute. The outbreak of war prevented any final decision in this case. 


Judgment 

Per Curiam : 

... In order to found the jurisdiction of the Court, the Belgian 
Government . . . relies on the one hand on the Declarations of Belgium 
and Bulgaria accepting the compulsory jurisdiction of the Court, 
Declarations which were ratified on March 10, 1926, and August 12, 
1921, respectively; and, on the other hand, on the Treaty of concilia¬ 
tion, arbitration and judicial settlement of June 23, 1931, which came 
into force on February 4, 1933, 

The Bulgarian Government for its part has also relied on both of 
these agreements to support its preliminary objection to the 
jurisdiction, 

, . , In (the Court’s) opinion, the multiplicity of agreements 
concluded accepting the compulsory jurisdiction is evidence that the 
contracting Parties intended to open up new ways of access to the 
Court rather than to cIo.se old ways or to allow them to cancel each 
other out with the ultimate result that no jurisdiction would remain. 

In concluding the Treaty of conciliation, arbitration and judicial 
settlement, the object of Belgium and Bulgaria was to institute a very 
complete system of mutual obligations with a view to the pacific 
settlement of any disputes which might arise between them. I here 
is, how'ever, no justification for holding that in .so doing they intended 
to weaken the obligations w'hich they had previoiKsly entered into with 
a similar purpose, and e.specially where such obligations were more 
extensive than those ensuing from the Treaty. 

It follows that if, in a particular case, a dispute could not be 
referred to the Court under the Treaty, whereas it might be submitted 
to it under the declarations of Belgium and Bulgaria accepting as 
compulsory the jurisdiction of the Court, in accordance with Article 36 
of the Statute, the 7 reaty cannot be adduced to prevent those declara¬ 
tions from exercising their effects and disputes from being thus 
submitted to the Court. 

It is necessary therefore in the first place to consider whether the 
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objections raised by the Bulgarian Government to the jurisdiction 
of the Court under the Treaty are well-founded or not. Should they 
prove well-founded, the Court will then consider the objections raised 
by that Government under the declarations above mentioned. Only 
if both these sets of objections are alike held to be well-founded will 
the Court decline to entertain the case. . . . 

. . . The Bulgarian Government raised an argument based on the 
non-observance of the provisions of Article 3 of the Treaty by the 
Belgian Government. 

This Article is as follows: — 

‘1. In the case of a dispute the occasion of which, according 
to the municipal law of one of the High Contracting Parties, falls 
within the competence of its judicial or administrative authorities, 
the Party in question may object to the matter in dispute being 
submitted for settlement by the different methods laid down in the 
present Treaty until a decision with final effect has been 
pronounced within a reasonable time by the competent authority. 

' 2. In such a case the Party which desires to resort to the 
procedures laid dov\ n in the present Treaty must notify the other 
Party of its intention within a period of one year from the date 
of the undermentioned decision.’ 

The Bulgarian Government alleges that the (Belgian) Application 
. . . was introduced before a decision with final effect . . . was rendered, 
and that on that ground the application was premature and irregular. 

. . . Article 3 occurs in Chapter I headed ' Pacific Settlement in 
General \ amongst provisions of a general nature, applicable to all the 
procedures provided for in the Treaty of 1931. This fact alone serves 
to show the importance attached to the clause relating to the 
exhaustion of local remedies, w'hich applies to all the procedures 
mentioned. . . . 

Since the Belgian Application has not been submitted in 
accordance with the conditions laid down by the Treaty of 1931, the 
Belgian Government cannot found the jurisdiction of the Court on that 
Treaty. 

The negative result arrived at by the examination of the first 
source of jurisdiction does not however dispense the Court from the 
duty of considering the other source of jurisdiction invoked separately 
and independently from the first. . . , 

With regard to their terms, the declarations of adherence of 
Bulgaria and Belgium differ in that the declaration of the Bulgarian 
Government runs as follows: — 

‘. . . (Bulgaria recognises), in relation to any other Member or 
State which accepts the same obligation, the jurisdiction of the 
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Court as compulsory ipso facto and without any special 
convention, unconditionally.’ 

and contains no reservation apart from the condition of reciprocity, 
whereas the declaration of the Belgian Government runs as follows : ~ 

‘. (Belgium recognises) as compulsory, ipso facto and 
without special agreement, in relation to any other Member or 
State accepting the same obligations, the jurisdiction of the Court 
. . . for a period of fifteen years, in any disputes arising after the 
ratification of the present declaration with regard to situations 
or facts subsequent to this ratification, except in cases where the 
Parties have agreed to have recourse to another method of pacific 
settlement.’ 

The Bulgarian Government relies on the limitation ratione tewporis 
embodied in the Belgian declaration concerning the situations or facts 
with regard to which the dispute has arisen, in order to dispute the 
jurisdiction of the Court. Although this limitation does not appear in 
the Bulgarian Government's own declaration, it is common ground 
that, in consequence of the condition of reciprocity laid down in 
paragraph 2 of Article 36 of the Court’s Statute and repealed in the 
Bulgarian declaration, it is applicable as between the Parties. 

riie Parlies agree that the date on which the dispute arose was 
June 24, 1937, /.c,, after March 10, 1926—the date of the establishment 
of the juridical bond between the two Stales under Article 36 of the 
Court’s Statute, 

... It is true that it may be said that the awards of the Mixed 
Arbitral Tribunal established between the Belgian Electricity Company 
and the Bulgarian authorities a situation which dates from before 
March 10, 1926, and still persists at the present time. Nevertheless, 
the dispute between the Belgian Government and the Bulgarian 
Government did not arise with regard to this situation or to the awards 
which established it. . . . The only situations or facts which must be 
taken into account from the standpoint of the compulsory jurisdiction 
accepted in the terms of the Belgian declaration are those w'hich must 
be considered as being the source of the dispute. No such relation 
exists between the present dispute and the awards of the Mixed 
Arbitral Tribunal. The latter constitute the source of the rights 
claimed by the Belgian Company, but they did not give rise to the 
dispute, since the Parties agree as to their binding character and that 
their application gave rise to no difficulty until the acts complained 
of. It is not enough to say .. . that if it had not been for these awards, 
the dispute would not have arisen, for the simple reason that it might 
just as well be .said that, if it had not been for the acts complained of, 
the dispute would not have arisen. It is true that a dispute may 
presuppose the existence of some prior situation or fact, but it does 
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not follow that the dispute arises in regard to that situation or fact. 
A situation or fact in regard to which a dispute is said to have arisen 
must be the real cause of the dispute. In the present case it is the 
subsequent acts with which the Belgian Government reproaches the 
Bulgarian authorities with regard to a particular application of the 
formula . . . which form the centre point of the argument and must be 
regarded as constituting the facts with regard to which the dispute 
arose. The complaints made in this connection by the Belgian 
Government relate to the decision of the Bulgarian State Administra¬ 
tion of Mines of November 24, 1934, and to the judgments of the 
Bulgarian courts of October 24, 1936, and March 27, 1937. 'I'hese 
are facts subsequent to the material date. Accordingly, the Court 
considers that the argument based on the limitation ratio temporis in 
the Belgian declaration is not well founded. 

In connection with the Belgo-Bulgarian declarations of acceptance 
of the Court's compulsory jurisdiction, the Bulgarian Government . . . 
(also contends that) the present dispute does not fall within any of 
the categories of Article 36 of the Court’s Statute, a general provision 
which enumerates the legal disputes for which the Court is competent. 
Although this argument is designed to prove that the Court has no 
jurisdiction and to prevent the proceedings from being continued, the 
Court, after considering its scope, has arrived at the conclusion that 
this objection is closely linked to the merits of the case. The reason¬ 
ing in fact aims at establishing that there is no international element in 
the legal relation created between the Belgian Company and the 
Bulgarian authorities by the awards of the Mixed Arbitral Tribunal. 
But that amounts not only to encroaching on the merits, but to coming 
to a decision in regard to one of the fundamental factors of the case. 
The Court cannot therefore regard this plea as posse.ssing the character 
of a preliminary objection, . . . 

In these circumstances, the Court cannot accept the contention that 
it lacks jurisdiction under the declarations of adherence to the Optional 
Clause, in so far as this contention is based on the argument ratione 
temporis; and in so far as this contention is founded on the argument 
ratione materiiv, the Court does not regard it as preliminary in 
character and con.sequently rejects it, though the Parties remain free 
to take it up again in support of their case on the merits. 

The attempt to prove that the Court lacks jurisdiction under the 
Optional Clause is thus unsuccessful as regards (the larger part of 
the Belgian claim). . . . 

(Dissenting opinions were delivered by Judges Anzilotti, Urrutia, 
van Eysinga, Hudson, and PapazofF, Bulgarian Judge ad hoc.) 
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Intiernational Court of Justice 
Interpretation of Peace Treaties 

(1950) LCJ. Reports 1950, pp. 65, 221 


Under the Peace Treaties of 1947,* Bulgaria, Hungary and Roumania 
each undertook to ‘ take all measures necessary to secure to all 
persons under its jurisdiction, without distinction as to race, sex, 
language or religion, the enjoyment of human rights and the 
fundamental freedoms, . , 

Each of the Treaties contained an express provision regulating 
the settlement of disputes with regard to the interpretation of the 
Treaty: 


‘. Any dispute concerning the interpretation or execution 
of the Treaty, which is not settled by direct diplomatic negotia¬ 
tions shall be referred to the Three Heads of Mission (Union 
of Soviet Socialist Republics, United Kingdom and United States). 
. . . Any such dispute not resolved by them within a period of 
two months shall, unless the parties to the dispute mutually 
agree upon another means of settlement, be referred at the 
request of either party to the dispute to a Commission composed 
of one representative of each party and a third member selected 
by mutual agreement of the two parlies from nationals of a third 
country. Should the two parties fail to agree within a period of 
one month upon the appointment of the third member, the 
Secretary-General of the United Nations may be requested by 
either party to make the appointment. 

‘ The decision of the majority of the members of the Com¬ 
mission shall be the decision of the Commission, and shall be 
accepted by the parties as definitive and binding.’" 

Before the end of 1947 the United Kingdom and the United 
States complained that the human rights clauses of these Treaties 
were not being observed. When an attempt was made to refer the 
matter to the Three Heads of Mission the Soviet Union maintained 
that it w^as satisfied w'ith the activities of the three States, and 
that no dispute existed. Finally, in 1949, the matter was referred 
to the General Assembly of the United Nations. 

The General Assembly resolved * to ask the International Court 
of Justice for an advisory opinion: 

»Cmd. 7022 (1947). 

* Bulgaria, Article .1; Hungary, Article 2; Roumania, Article 3. 

* Bulgaria, Article 36; Hungary, Article 40; Roumania, Article 38. 

■* Resolution 294 (IV), October 22, 1949. 
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(1) whether the diplomatic exchanges which had been taking place 
disclosed the existence of disputes within the meaning of the Treaties; 

(2) whether, if the answer were affirmative, the three Governments 
were obligated to carry out the provisions of the articles referred 
to, including that relating to the appointment of a representative to 
the Commission: 

(3) whether, if the answer were affirmative, if cither party failed 
to make the appointment, the other party could request the Secretary- 
General to appoint a third member; and 

(4) whether a Commission thus composed would constitute a 
Commission within the meaning of the Treaty, able to deliver a 
definitive and binding decision. 

By a majority of eleven votes to three, the Court answered the 
first two questions in the affirmative. It did not at first answer the 
others, as the Resolution of the General Assembly itself allowed for a 
period of one month to elapse so that the parties could act in 
accordance with the answers to the first two questions. 


Opinion 

Per Curiam : 

. . . The power of the Court to exercise its advisory function in 
the present case has been contested by the Governments of Bulgaria, 
Hungary and Roumania, and also by several other Governments. . . . 

This objection is founded mainly on two arguments. 

It is contended that the Request for an Opinion was an action 
ultra vires on the part of the General Assembly because, in dealing 
with the question of the observance of human rights and fundamental 
freedoms in the three States . . ., it was ‘ interfering ’ or ‘ interven¬ 
ing ’ in matters essentially within the domestic jurisdiction of States. 
This contention against the exercise by the Court of its advisory 
function seems thus to be based on the alleged incompetence of the 
General Assembly itself, an incompetence deduced from Article 2, 
paragraph 7,' of the Charter. 

The terms of the General Assembly’s Resolution, . . . considered 
as a whole and in its separate parts, show that this argument is based 
on a misunderstanding. . . . The General Assembly was faced with 
a situation arising out of the charges made by certain Allied and 
Associated Powers, against the Governments of Bulgaria, Hungary 

* ‘ Nothing contained in the present Charter shall authorise the United Nations 
to intervene in matters which arc essentially within the domestic jurisdiction 
of any State or shall require the Members to submit such matters to settle¬ 
ment under the present Charter; but this principle shall not prejudice the 
application of enforcement measures under Chapter VII.’ 



Case 139a] Interpretation of Peace Treaties 561 

and Rouniania of having violated the provisions of the Peace Treaties 
concerning the observance of human rights and fundamental freedoms. 
For the purpose of the present Opinion, it suffices to note that the 
General Assembly justified the adoption of its Resolution by stating 
that ‘ the United Nations, pursuant to Article 55 of the Charter, shall 
promote universal respect for and observance of human rights and 
fundamental freedoms for all without distinction as to race, sex, 
language or religion 

The Court is not called upon to deal with the charges brought 
before the General Assembly since the Questions put to the Court 
relate neither to the alleged violations of the provisions of the 
Treaties concerning human rights and fundamental freedoms nor 
to the interpretation of the articles relating to these matters. The 
object of the Request is much more limited. It is directed solely to 
obtaining from the Court certain clarifications of a legal nature 
regarding the applicability of the procedure for the settlement 
of disputes by the Commissions provided for in the express terms 
of Article 36 of the Treaty with Bulgaria, Article 40 of the Treaty 
with Hungary and Article 38 of the Treaty with Roumania. The 
interpretation of the terms of a treaty for this purpose could not be 
considered as a question essentially within the domestic jurisdiction 
of a State. It is a question of international law which, by its very 
nature, lies within the competence of the Court. 

These considerations also suffice to dispose of the objection based 
on the principle of domestic jurisdiction and directed specitically 
against the competence of the Court, namely, that the Court, as an 
organ of the United Nations, is bound to observe the provisions of 
the Charter, including Article 2, paragraph 7, 

The same considerations furnish an answer to the objection that 
the advisory procedure before the Court would take the place of the 
procedure instituted by the Peace I'reaties for the sclilement of dis¬ 
putes. So far from placing an obstacle in the way of the latter 
procedure, the object of this Request is to facilitate it by seeking 
information for the General Assembly as to its applicability to the 
circumstances of the present case. 

It thus appears that these objections to the Court's competence 
to give the Advisory Opinion which has been requested are ill-founded 
and cannot be upheld. 

Another argument that has been invoked against the power of the 
Court to answer the Questions put to it . . . is based on the opposition 
of the (three countries) to the advisory procedure. The Court cannot, 
it is said, give the Advisory Opinion requested without violating the 
well-established principle of international law according to which no 
judicial proceedings relating to a legal question pending between 
States can take place without their consent. 


36 
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This objection reveals a confusion between the principles govern¬ 
ing contentious procedure and those which are applicable to Advisory 
Opinions. 

The consent of Stales, parties to a dispute, is the basis of the 
Court's jurisdiction in contentious cases. The situation is different 
in regard to advisory proceedings even where the Request for an 
Opinion relates to a legal question actually pending between Slates. 
The Court's reply is only of an advisory character; as such it has 
no binding force. It follows that no State, whether a Member of the 
I’nited Nations or not. can prevent the giving of an Advisory Opinion 
which the United Nations considers to be desirable in order to obtain 
enlightenment as to the course of action it should take. The Court's 
Opinion is given not to the States, but to the organ which is entitled 
to request it; the reply of the Court, itself an " organ of the United 
Nations ’/ represents its participation in the activities of the 
Organisation, and, in principle, should not be refused. 

There are certain limits, however, to the Court's duty to reply to 
a Request for an Opinion. It is not merely an ‘organ of the I'niied 
Nations'; it it essentially the * principal judicial organ’ of the 
Organisation.' It is on account of this character of the Court that 
its power to answer the pre.sent Request for an Opinion has been 
challenged. 

Article 65 of the Statute " is permissive. It gives the Court the 
power to e.xamine whether the circumstances of the case are of such 
a character as should lead it to decline to answer the Request. In 
the opinion of the Court, the circumstances of the present case are 
profoundly different from those ... in the Eastern Carvlia Case,'" 
when (the Permanent) Court (of lnternalit)nal Justice) declined to 
give an Advisory Opinion because it found that the question put 
to it was directly related to the main point of a dispute actually 
pending between tw'o States, so tlial answering the questions would 
be substantially equivalent to deciding the dispute between the parlies, 
and that at the same time it raised a question of fact which could 
not be elucidated without hearing both parties. 

. . , The present Request for an Opinion is solely concerned with 
the applicability to certain disputes of the procedure for settlement 
instituted by the Peace Treaties, and it is possible to conclude that it 
in no way touches the merits of those disputes. Furthermore, the 
settlement of those disputes is entrusted solely to the Commissions 
provided for by the Peace Treaties. Consequently, it is for these 

* Articles 7 and 92. 

' Article 92. 

*‘l. The Court may give an advisory opinion on any legal question at the 
request of whatever body may be authorised by or in accordance with the 
Charter of the United Nations to make such a request.’ 

'^(1923) Scries H. No. 5, sec above. No. 29. 
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Commissions to decide upon any objections which may be raised 
to their jurisdiction in respect of any of these disputes, and the present 
Opinion in no way prejudges the decisions that may be taken on 
those objections. It follows that the legal position of the parties 
to these disputes cannot be in any way compromised by the answers 
that the Court may give to the Questions put to it. 

It is true that Article 68 of the Statute provides that the Court 
in the exercise of its advisory functions shall further be guided by 
the provisions of the Statute which apply in contentious cases. But 
. . . these provisions would be applicable only " to the extent to which 
it recognises them to be applicable ’. It is therefore clear that their 
application depends on the particular circumstances of each case and 
that the Court possesses a large amount of discretion in the matter. 
In the present case the Court is dealing with a Request for an Opinion, 
the sole object of which is to enlighten the General Assembly as to 
the opportunities which the procedure contained in the Peace Treaties 
may afford for putting an end to a situation which has been presented 
to it. That being the object of the Request, the Court finds in the 
opposition to it made by Bulgaria, Hungary and Rouniania no 
reason why it should abstain from replying to the Request. 

For (these) reasons ... the Court considers that it has the 
pow'er to answer Questions I and 11 and that it is under a duty to 
do so. 

. . . Question I iin olves two main points. First, do the diplomatic 
exchanges between Bulgaria and Rouniania t)n the one hand and 
certain Allied and Associated Powers signatories to the Peace Treaties 
on the other, disclose any disputes? Second, if they do, are such 
disputes among those which are subject to the provisions for the 
settlement of disputes contained in (the relevant) article ... of the 
(particular) Treaty . . .? 

Whether there exists an international dispute is a matter for 
objective determination. The mere denial of the existence of a dispute 
does not prove its non-existence. In the diplomatic correspondence 
submitted to the Court, the United Kingdom, acting in association 
with Australia, Canada and New^ Zealand, and the United States of 
America charged Bulgaria, Hungary and Rouniania with having 
violated, in various ways, the provisions of the Articles dealing with 
human rights and fundamental freedoms in the Peace Treaties and 
called upon the three Governments to take remedial measures to carry 
out their obligations under the Treaties. The three Governments, 
on the other hand, denied the charges. There has thus arisen a 
situation in which the two sides hold clearly opposite views concerning 

'®*In the exercise of its advisory functions the Court shall further be guided 
by the provisions of the prc.sent Statute which apply in^ contentious cases 
to the extent to which it recognises them to be applicable.* 
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the question of the performance or non-performance of certain treaty 
obligations. Confronted with such a situation, the Court must conclude 
that international disputes have arisen. 

This conclusion is not invalidated by the text of (the particular) 
article. . . . This article, in referring to ‘ any dispute is couched 
in general terms. It does not justify limiting the idea of ‘ the dispute ’ 
to a dispute between the United States of America, the United 
Kingdom and the Union of Soviet Socialist Republics on the one 
hand, and (the particular country) on the other. In the present case, 
a dispute exists between each of the three States—Bulgaria, Hungary 
and Roumania—and each of the Allied and Associated States which 
sent protests to them. 

The next point to be dealt with is whether the disputes are subject 
to the provisions of the articles for the settlement of disputes con¬ 
tained in the Peace Treaties. The disputes must be considered to 
fall within those provisions if they relate to the interpretation or 
execution of the Treaties, and if no other procedure of settlement 
is specifically provided elsewhere in the Treaties. 

Inasmuch as the disputes relate to the question of the perform¬ 
ance or non-performance of the obligations pro\ided in the articles 
dealing with human rights and fundamental freedoms, they are clearly 
disputes concerning the interpretation or execution of the Peace 
Treaties. In particular, certain answers from the Governments 
accused of violations of the Peace Treaties make use of arguments 
which clearly involve an interpretation of those Treaties. 

Since no other procedure is specifically provided in any other 
article of the Treaties, the disputes must be subject to the methods 
of settlement contained in the articles providing for the settlement 
of all disputes. 

The Court thus concludes that Question I must be answered in 
the affirmative. 

. . . Before answering . . . Question (II), the Court must deter¬ 
mine the scope of the expression ‘ the provisions of the articles 
referred to in Question I Question I mentions two sets of articles: 
one set being those articles concerning human rights . . .: the other 
set being those articles concerning the settlement of disputes. . . . The 
Court considers that the expression, ‘ the provisions of the articles 
referred to in Question I \ refers only to the articles providing for the 
settlement of disputes, and does not refer to the articles dealing with 
human rights. 

This view is clearly borne out by the various considerations stated 
in the Resolution of the General Assembly. ... It is confirmed by 
the fact that the questions put to the Court have for their sole object 
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to determine whether the disputes, if they exist, are among those 
falling under the procedure provided for in the Treaties with a view 
to their settlement by arbitration. The Court does not think that 
the General Assembly would have asked it whether Bulgaria, Hungary 
and Roumania are obligated to carry out the articles concerning 
human rights. For, in the first place, the three Governments have 
not denied that they are obligated to carry out these articles. In the 
second place, the words which precede Question II, ‘In the event 
of an adirmative answer to Question I exclude the idea that Ques¬ 
tion II refers to the articles relating to human rights. 'I'herc is no 
reason why the General Assembly should have made the consideration 
of the question concerning human rights depend on an affirmative 
answer to a question relating to the existence of disputes. 'I he articles 
concerning human rights are mentioned in Question 1 only b> way 
of describing the subject-matter of the diplomatic exchanges between 
the Stales concerned. 

The real meaning of Question II ... is this: In view of the 
disputes which have arisen and which have so far not been settled, 
are Bulgaria, Hungary and Roumania obligated to carry out, respec¬ 
tively, the provisions of Article 36 of the Treaty with Bulgaria, 
Article 40 of the Treaty with Hungar\, and Article 38 of the 'freaty 
with Roumania? 

. . . The diplomatic documents presented to the Court show that 
the I'nitcd Kingdom and the I'nited States of America, on the one 
hand, and Bulgaria, Hungary and Roumania on the other, have not 
succeeded in settling their disputes by direct negotiations. They 
further show that these disputes were not resolved by the Heads 
of Mission within the prescribed period of two months. It is a fact 
that the parties to the disputes have not agreed upon any other means 
of settlement. It is also a fact that the United Kingdom and the United 
States of America, after the expiry of the pre.scribed period, requested 
that the disputes should be settled by the Commissions mentioned 
in the Treaties. 

This situation led the General Assembly to put Question IT so 
as to obtain guidance for its future action. 

The Court finds that all the conditions required for the commence¬ 
ment of the stage of the settlement of disputes by the Commissions 
have been fulfilled. 

In view of the fact that the Treaties provide that any dispute 
shall be referred to a Commission ‘ at the request of either party it 
follows that either party is obligated, at the request of the other parly, 
to co-operate in constituting the Commi.ssion, in particular by appoint¬ 
ing its representative. Otherwise the method of settlement by Com¬ 
missions provided for in the Treaties would completely fail in its 
purpose. 
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The reply to Oueslion II, as interpreted above, must therefore 
be in the affirmative. 

For these reasons, the Court is of opinion, ... by eleven votes 
to three, that (both Questions 1 and 11 must be answered in the 
affirmative). 

(Judge Azevedo delivered a separate concurring opinion, while 
dissenting opinions were delivered by Judges Winiarski, Zoricic and 
Krylov.) 


Second Phase 

On May I, F^50, the Acting Secretary-General of the United 
Nations informed the Court tliat he had not received information, 
within thirty days of the delivery of the Court's advisory opinion, 
that any of the three Governments had appointed its representative 
to the Treaty Commissions. 

The Court therefore proceeded to c(msider Questions ill and IV, 
and by eleven voles to ls\o answered Question HI in the negative. 
Question IV did not, therefore, arise. 


Opinion 

. . . The question at issue is whether the provision empowering 
the Secretary-General to appoint the third member of the Commission 
applies to the present case, in which one of the parlies refuses to 
appoint its own representative to the Commission. 

It has been contended that the term ‘ tliird member' is used here 
simply to distinguish the neutral member from the two commissit)ners 
appointed by the parlies without impKing that the third member 
can be appointed only when the two national (’ommissioners have 
already been appointed, and that therefore the mere fact of the failure 
of the parties, within the stipulated period, to select the third member 
by mutual agreement satisfies the condition required for the appoint¬ 
ment of the latter by the Secretary-General. 

The Court considers that the text of the Treaties does not admit 
of this interpretation. While the text in its literal sense does not 
completely exclude the possibility of the appointment of the third 
member before the appointment of both national Commissioners, 
it is nevertheless true that according to the natural and ordinary 
meaning of the terms it was intended that the appointment of both 
the national Commissioners should precede that of the third member. 
This clearly results from the sequence of the events contemplated 
by the article; appointment of a national Commi.ssioner by each 
party; selection of a third member by mutual agreement of the parties; 
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failing such agreement within a month, his appointment by the 
Secretary-General. Moreover, this is the normal order followed in 
the practice of arbitration, and in the absence of any express provision 
to the contrary there is no reason to suppose that the parties wished 
to depart from it. 

I’hc Secretary-General's power to appoint a third member is 
derived solely from the agreement of the parties as expressed in the 
disputes clauses of the Treaties; by its very nature such a clause must 
be strictly construed and can be applied only in the case expressly 
provided for therein. The case envisaged in the Treaties is exclusively 
that of the failure of the parties to agree upon the selection of a third 
member and by no means the much more serious case of a complete 
refusal of co-operation by one of them, taking the form of refusing 
to appoint its own C’omrnissioner. The power conferred upon the 
Secretary-General to help the parlies out of the dilliculty of agreeing 
upon a third member cannot be extended to the situation which now 
exists. 

Reference has been made for the purpose of justifying the reversal 
of the normal order of appointment, to the possible advantage that 
might result, in certain circumstances, from the appointment of a 
third member before tlie appointment of the parties of their respective 
commissioners. Such a change in the normal sequence could only 
be justified if it were shown by the attitude of the parties that they 
desired such a reversal in order to facilitate the constitution of the 
Commissions in accordance with the terms of the Treaties. But such 
is not the present case. 'I'he Governments of Bulgaria, Hungary and 
Roumania have from the beginning denied the very existence of a 
dispute, and have absolutely refused to take part, in any manner 
whatever, in the procedure provided for in the disputes clauses of 
the Treaties. Even after the Court had given its Advisory Opinion 
of March 30, 1950, which declared that these three Governments 
were bound to carry out the provisions of the Peace Treaties fov 
the settlement of disputes, particularly the obligation to appoint their 
own Commissioners, these Governments ha\e continued to adopt a 
purely negative attitude. 

In these circumstances, the appointment of a third member by 
the Secretary-General, instead of bringing about the constitution of 
a three-member Commission such as the Treaties prt>vide for, would 
result only in the constitution of a two-member Commission. A 
Commission consisting of two members is not the kind of commission 
for which the Treaties have provided. Ihe opposition of the Com¬ 
missioner of the only party rcpre.sented w^^uld prevent a Commission 
so constituted from reaching any decision whatever. Such a Com¬ 
mission could only decide by unanimity, whereas the dispute clause 
provides that ‘ the decision of the majority of the members of the 
Commission shall be the decision of the Commission and shall be 
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accepted by the parties as definitive and binding Nor would the 
decisions of a Commission of two members, one of whom is appointed 
by one party only, have the same degree of moral authority as those 
of a three-member Commission. In every respect, the result would 
be contrary to the letter as well as the spirit of the Treaties. 

In short, the Secretary-General would be authorised to proceed to 
the appointment of a third member only if it were possible to con¬ 
stitute a Commission in conformity with the provisions of the 
Treaties. In the present case, the refusal by the Governments of 
Bulgaria, Hungary and Roumania to appoint their own Commissioners 
has made the constitution of such a Commission impossible and has 
deprived the appointment of the third member by the Secretary- 
Genera! of every purpose. 

As the Court has declared . . ., the (three) Governments . . . are 
under an obligation to appoint their representatives to the Treaty 
Commissions, and it is clear that refusal to fulfil a treaty obligation 
involves international responsibility. Nevertheless, such a refusal 
cannot alter the conditions contemplated in the Treaties for the exercise 
by the Secretary-General of his power of appointment. 1'hese condi¬ 
tions arc not present in this case, and their absence is not made good 
by the fact that it is due to the breach of a treaty obligation. The 
failure of machinery for settling disputes by reason of the practical 
impossibility of creating the Commission provided for in the Treaties 
is one thing; international responsibility is another. The breach of a 
treaty obligation cannot be remedied by creating a Commission which 
is not the kind of Comniis.sion contemplated by the Treaties. It is the 
duty of the Court to interpret the Treaties, not to revise them. 

The principle of interpretation expressed in the maxim: Ut res 
magis valeat cjiuvn pereat, often referred to as the rule of effective¬ 
ness, cannot justify the Court in attributing to the provisions for 
the settlement of disputes in the Peace Treaties a meaning which 
. . . would be contrary to their letter and spirit. 

... An arbitration commission may make a valid decision 
although the original number of its members, as fixed by the arbitra¬ 
tion agreement, is later reduced by such circumstances as the with¬ 
drawal of one of the commissioners. These cases presuppose the 
initial validity of a commission, constituted in conformity with the 
will of the parties as expressed in the arbitration agreement, whereas 
the appointment of the third member by the Secretary-General in 
circumstances other than lho.se contemplated in the Treaties raises 
precisely the question of the initial validity of the constitution of the 
Commission. In law, the two situations are clearly distinct and it 
is impossible to argue from one to the other. 

Finally, it has been alleged that a negative answer by the Court 
to Question III would seriously jeopardise the future of the large 
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number of arbitration clauses which have been drafted on the same 
model as that which appears in the Peace Treaties with Bulgaria, 
Hungary and Roumania. The ineffectiveness in the present case of 
the clauses dealing with the settlement of disputes does not permit 
such a generalisation. An examination of the practice of arbitration 
shows that, whereas the draftsmen of arbitration conventions have 
very often taken care to provide for the consequences of the inability 
of the parties to agree on the appointment of a third member, they 
have, apart from exceptional cases, refrained from anticipating a 
refusal by a party to appoint its own commissioner. The few Treaties 
containing express provisions for such a refusal indicate that the 
States which adopted this course felt the impossibility of remedying 
this situation simply by way of interpretation. In fact, the risk of 
such a possibility of a refusal is a small one, because normally each 
party has a direct interest in the appointment of its commissioner 
and must in any case be presumed to observe its treaty obligations. 
That this was not so in the present case docs not justify the Court in 
exceeding its judicial function on the pretext of remedying a default 
for the occurrence of which the Treaties have made no provision. 

Consequently, Question III must be answered in the negative. 
It is therefore not necessary for the Court to consider Question IV, 
which requires an answer only in the event of an affirmative answer 
to the preceding Question. . . . 

(Judge Krylov did not concur in the part of the Opinion dealing 
with the problem of international responsibility which he felt went 
beyond the scope of the request for an opinion. Dissenting opinions 
were delivered by Judges Read and Azevedo.) 
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International Court of Justice 

International Status of South-West Africa 

(1950) I.CJ. Reports 1950, p. 79 (see below. No. 205) 
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The High Court of Admiralty 

The Ships Taken at Genoa 

(1803) 4 C. Rob. 388 


The merchants of Genoa demanded £17.000 said to have been exacted 
by Lord Keith as a commutation for ships seized in the harbour of 
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Genoa, and left behind when the British and Austrian forces evacuated 
Genoa. The Court held that the money should be condemned to the 
Crown. 


Judi^/nent 

Per Sir William Scott; 

. . . There is no suggestion in the claim that any other persons are 
aggrieved than merchants of Genoa, who were decidedly Lncniics, 
unless it can be shown that they had been taken into the protection of 
this country, and that the seizure was made after the time when they 
had so become entitled to protection under the capitulation. 
Undoubtedly, if the seizure was made after that time it would (have) 
to be considered, not as the exercise of any rights of war. hut as 
mere lawless rapine and plunder. 1 he question therefore appears to 
me lo respect entirely the time of seizure. If it is shown to ha\e 
been before the coinention, it will he in exercise of the rights of 
war; if after, it will be liable to the descripiicm . . . of illegal plunder 
and violence. . . . Lord Keith describes it lo have passed hciorc the 
convention; whilst the claimants slate it lo have been after the 
capitulation, and in violation of the faith of the parties that entered 
into it. 

. . . (It is necessary to consider) the capitulation, in which two 
articles are principally relied on as decisive. . . . The eighth article, 
which grants permission to the inhabitants 'to withdraw ihcmsches, 
their money, merchandises, movables, or eiTecls, by sea <n‘ land ' 
that is, as 1 understand it, to withdraw hy sea or land. And the ninth 
article, which stipulates for the freedom of trade. Now, on the 
construction of these articles, it has been contended that it was the 
intention of the parties to exempt the shipping from seizure; and if 
the Cenirt was to abstract itself, from the consideration of wliat has 
been usually understood and done, the terms are perhaps large enough 
to admit this interpretation, although it is an acknowledged rule that 
ships themselves, being property of a peculiar species, do not 
necessarily pass under such a description. . . . 

That a naval commander should mean to exempt property afloat 
would form a particular instance, and such an exception from the 
general rule, that it is impossible not to attend to this consideration 
in judging of the credit to be given to the representation on the one 
side, or on the other. But the questi(m is, w^hat w^as the inlerprelalion 
which the convention had received in the understanding of the parlies 
-that is, of the contracting parties? I do not mean the merchants of 
Genoa, but of the French Generals on the one side, and the Austrian 
Generals and English Admiral on the other. If it was the intention 
of these parlies that the shipping should not be exempted, it will be 
of little consequence whether the merchants of Genoa were apprised 
of it or not; since they are concluded by the act of those who held the 
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government over them at the time, and are to be reputed capable of 
binding them by their acts. 

If we give credit to I.ord Keith’s positive declaration, the shipping 
was not exempted. . . . 

. . . The commander had a right to make a seizure of all ships in 
port, for the purpose of conliscating all such as were Genoese 
property, and of affording to others their just rights. It is stated by 
L.ord Keith that he was proceeding to inventorise and examine the 
circumstances of the particular ships. A more legal or cautious mode 
of proceeding could not have been adopted; and if the seizors were so 
employed, it is the strongest evidence to convince me that they were 
doing it with an intention of exercising the right of capture over them, 
and for the purpose of bringing to legal adjudication such as should 
appear liable to condemnation. But it is said that the ninth article 
grants ‘ the freedom of trade \ and that it would be nugatory to grant 
that, and at the same time to seize their shipping. To this observation 
1 can only say that nugatory as such a clause might be it is in every 
day’s practice to seize all property afloat, and \et to allow a general 
freedom of trade exclusive of such particular .seizure. It is admitted 
that l.ord Keith executed the capitulation in all other respects with 
perfect good faith, and it is said that he continued to give passports. 
If it ccnild have been shown that any passports had been obtained for 
ships, it might have been material as affording a practical interpreta¬ 
tion, but no such averment is advanced. . . . That no such application 
was made for the renu>\ al of the ships is, 1 think, a strong circumstance 
to show that Lord Keith's hand was upon them from the beginning. 

. , , After the , , . battle of Marengo (1800) ... to carry all the 
ships away was impossible yet (Lord Keith) had a n<^ht to take away 
the value of all, as ha\ing a right to the possession; and if he was not 
able to retain the body and substance, he had a right to secure the value 
in any manner that he could. . . . 

I'lie contract is, 1 think, by no means to be represented as an 
involuntary contract; and when £\7fi00 was accepted as a compensa¬ 
tion for what was admitted to be of the value of .£500,000 I cannot but 
think that that sum can amount to but a small part of what must have 
been justly subject to condemnation. If the case had been w'hat the 
claimants slate it to be, it might have been proved long ago. It mu.st 
have been known to the Austrian and French Generals what were the 
true intentions of the contracting parties. During the interval of peace 
it was easy for the claimants to have obtained their testimony, and 
to have produced them to prove ‘ that they never intended to con¬ 
fiscate properly afloat, and that this is a violent and perverse exposition 
of Lord Keith ’. If such persons had given testimony to this effect, 
it W'ould have been received with great attention. Instead of such 
evidence, we hear nothing, after an interval of three years, but a bare 
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claim on behalf of persons who, after having had the benefit of the 
convention, come now to complain for others, as well as for them¬ 
selves. Under all the circumstances of the case, I think it is a 
capitulation very much for the benefit of the parties claiming, and 
one which ought to be supported. 

. . . Capitulations are certainly of the nature of ransoms, but 
admitting of very favourable distinctions. Ransoms have been 
forbidden as subject to great abuse, being . . . contracts entered into 
at sea, by individual captors, and very liable to be abused, to the 
great inconvenience of neutral trade. But even ransoms, under 
circumstances of necessity, are still allowed. Capitulations, in their 
nature, can scarcely become liable to the same objection, they being 
contracts between the commander and the conquered State. On the 
contrary, they have always been favourably supported, and it is of 
great importance to the general interests of the captured that they 
should be sustained. 

I am not aware, however, that the Prize Act * authorises me to 
condemn to the captors. . . . The act gives them ships, ttoods, etc., 
afloat. This is a sum of money, which is not exactly of that description 
of things. ... It is to be recollected also, that this w'as a transaction in 
w^hich the Austrian army was co-operating; and that there are con¬ 
siderations of a public tendency w'hich make it highly important that 
capitulations of this nature should be confirmed by His Majesty. . . . 
It will be more expedient.. . that the condemnation should pass to the 
Crow'n. As to the effect of the capitulation, I decide that question 
upon the merits, and without the slightest hesitation. 


» 1782, 22 Geo. 3. c. 25. 
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Permanent Court oj* Tnti-rnational Justice. 

Legal Status of Eastern Greenland 

(1933) Series A/B, No. 53 (see above. No. 39) 
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International Couri of Justice 
The Corfu Channel Case (Preliminary Objection) 
(1948) /.r.y. Reports 1948, p. 15 

On October 22, 1946, two British destroyers while passing through 
the Corfu Channel struck mines, the explosion of which caused damage 
io the vessels and heavy k^ss of life. Great Britain alleged that 
Albania was respcmsible for the presence of the mines and raised the 
matter in the Security Council of the United Nations. In a Resolu¬ 
tion adopted on April 9, 1947, the Security Council recommended that 
the twc> Governments should immediately refer the dispute between 
them to the International Court of Justice. Great Britain submitted a 
WTitlen application to the Registrar of the Court under Article 40, 
paragraph 1, of the Statute,' and Albania contested the regularity of 
this procedure. Albania alleged that this procedure was contrary to 
the reccmimcndation of the Security Council, which required an agree¬ 
ment between the two Parties submitting the issue to the Court. 
Subject to this reservation, Albania stated that it was prepared to 
appear before the Court. Further, in a letter addressed to the Court, 
and dated July 2, 1947, Albania fully accepted the Security Council's 
recommendation, and observed that, to bring the case before the Court, 

'‘Cases are brought before the Court, as the case may he, either by the 
notification of the special agreement or by a written application addressed 
to the Registrar. . . .* 
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the two Governments should have reached an understanding in 
conformity with that recommendation. 

Since there was no judge of Albanian nationality among the 
members of the Court. Albania exercised her right under Article 31, 
paragraph 2, of the Statute," and nominated a Czech national to sit 
as Judge cul hoc. By a majority of lificcn to one, the Czech judge 
dissenting, the Court rejected the Albanian objection. Seven of the 
judges, while concurring in the Judgment of the Court, issued a 
Separate Opinion. 

On the same day as, but prior to the delivery of ll^c Judgment, the 
Parties announced that they had now come to an agreement to accept 
the jurisdiction of the Court. 


Judgment 

Per Curiam : 

... It is alleged in the Applicati(m (from the United Kingdom) 
that the Court has jurisdiction ' under Article 36 (I)" of its Statute as 
being a matter which is specially provided for in the Charter of the 
United Nations, on the grounds: (a) that the Security Council of the 
United Nations, at the conclusion of the proceedings in which it dealt 
with the dispute under Article 36 of the Charter,' by a Resolution,'* 
decided to recommend both the Government of the United Kingdom 
and the Albanian Government to refer the present dispute to the 
International Court of Justice: (b) that the Albanian Government 
accepted the invitation of the Security Council under Article 32 of 
the Charter® to participate in the discussion of the dispute and 
accepted the condition laid down by the Security Council, when 
conveying the invitation, that Albania accepts in the present case all 
the obligations which a Member of the United Nations would have 
to assume in a similar case; that Article 25 of the Charter provides 
that the Members of the United Nations agree to accept and carry 
out the decisions of the Security Council in accordance with the 
present Charter 

“‘If the Court includes upon the Bench .i judge of the nationality of one of 
the parties, any other party may choose a person to sit as judge.’ 

‘ I he jurisiliclion of the C ourt comprises all cases vvhich the parlies refer 
to it and all matters especially provided for in the Charter of the United 
Nations. . . 

* * 3. In making recommendations under this Article the Security Council 
sluMild also take into consideration that legal disputes should as a general 
rule be referred by the parties to the Inlerrialional Court of Justice in 
accordance with the provisions of the .Statute of the Court.’ 

''Srcurify Cffuncil, Official Ri cords. Second Year, No. 34, pp. 726-7. 

‘ Any Member of the United Nations which is not a member of ihc Security 
C^ouncil or any State which is not a Member of the United Nations, if it is 
a party to a dispute under consideration by the Security Council, shall be 
invited to participate, without vote, in the discussion relating to the dispute. 
The Security Council shall lay down such conditions as it deems just for 
the participation of a Slate which is not a Member of the United Nations.' 
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... By a telegram of January 24, 1947, the Albanian Government 
accepted the decision of the Security Council inviting it, in accordance 
with Article 32 of the Charter, to participate, without a vote, in the 
proceedings with regard to the dispute, on condition that Albania 
should accept, in the present case, all the obligations which a Member 
of the United Nations would have to assume in a similar case. 

1’he Resolution of the Security Council of April 9, 1947, ... is as 
follows: — 

I’he Security C(uincil having considered statements of representa¬ 
tives of the United Kingdom and Albania concerning a dispute 
between the United Kingdom and Albania arising out of an incident 
on October 22, 1946, in the Strait of Corfu in which two British ships 
were d;nnaged by mines with resulting loss of life and injury to their 
crews recommends that the United Kingdom and Albanian Govern- 
menis should immediately refer the dispute to the International Court 
of Justice in accordance with the provisions of the Statute of the 
Court.' 

... On June 23, 1947, the Registrar received from the Albanian 
Government, following upon a reminder addressed to the latter, a 
telegram acknowledging receipt of the letter and telegram of May 22, 
and announcing the dispatch of a reply to these communications. 

On July 23, 1947, the Deputy-Registrar received ... a letter from 
the DepuiN-Minister of Foreign Affairs of Albania . . . which . . . 
requested the Registrar 

* to be gO(^d enough to bring the following statement to the 
attention of the Court: 

* riic Government of the People's Republic of Albania finds itself 
obliged to obser\e: 

‘ 1. 4 hat the (iovernment of the I’nited Kingdcnn, in instituting 

proceedings before the Court, has not complied w-ith the recommenda¬ 
tion adopted by the .Security (’(mncil on April 9, 1947, whereby that 
bvKly recommended “ that the United Kingdom and Albanian 
Governments should immediately refer the dispute to the International 
Court of Justice in accordance w'ith the provisions of the Statute of 
the Court", 

‘ The Albanian Government considers that, according both to the 
Court's Statute and to general international law, in the absence of an 
acceptance by Albania of Article 36 of the Court's Statute ** or of any 
other instrument of international law whereby the Albanian Govern¬ 
ment have accepted the compulsory jurisdiction of the Court, the 

' I hc United Kingdom did not participate in the voting, and the Resolution 
was carried hy eight votes to nil, the Soviet Union and Poland abstaining. 

'* 'I'hc ‘ Optional Clause \ 
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Government of the United Kingdom was not entitled to refer this 
dispute to the Court by unilateral application. 

‘ 2. It would appear that the Government of the United Kingdom 
endeavours to justify this proceeding by invoking Article 25 of the 
Charter of the United Nations. 

‘ There can, however, be no doubt that Article 25 of the Charter 
relates solely to decisions of the Security Council taken on the basis 
of the provisions of Chapter VII of the Charter and does not apply 
to recommendations made by the Council with reference to the pacific 
settlement of disputes, since such recommendations are not binding 
and consequently cannot afford an indirect basis for the compulsory 
jurisdiction of the Court, a jurisdiction which can only ensue from 
explicit declarations made by States Parties to the Statute of the Court, 
in accordance with Article 36, 3, of the Statute.* 

‘3. The Albanian Government considers that, according to the 
terms of the Security Councifs recommendation of April 9, 1947, the 
Government of the United Kingdom, before bringing the case before 
the International Court of Justice, should have reached an under¬ 
standing with the Albanian Government regarding the conditions 
under which the two Parties, proceeding in conformity with the 
Council’s recommendation, should submit their dispute to the Court. 

‘ The Albanian Government is therefore justified in its conclusion 
that the Government of the United Kingdom has not proceeded in 
conformity with the Council’s recommendation, with the Statute of 
the Court or with the recognised principles of international law. 

‘ In these circumstances, the Albanian Government would be 
within its rights in holding that the Government of the United 
Kingdom was not entitled to bring the case before the Court by 
unilateral application, without first concluding a special agreement 
with the Albanian Government. 

‘4. The Albanian Government, for its part, fully accepts the 
recommendations of the Security Council. 

‘ Profoundly convinced of the justice of its case, resolved to neglect 
no opportunity of giving evidence of its devotion to the principles of 
friendly collaboration between nations and of the pacific settlement 
of disputes, it is prepared, notwithstanding this irregularity in the 
action taken by the Government of the United Kingdom, to appear 
before the Court 

‘ Nevertheless, the Albanian Government makes the most explicit 
reservations respecting the manner in which the Government of the 
United Kingdom has brought the case before the Court in application 
of the Council’s recommendations and more especially respecting 

® ‘ The declarations referred to above may be made unconditionally or on 
condition of reciprocity on the part of several or certain States, or for a 
certain time.’ 
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the interpretation which that Government has sought to place on 
Article 25 of the Charter with reference to the binding character of 
the Security Council’s recommendations. The Albanian Government 
wishes to emphasise that its acceptance of the Court’s jurisdiction for 
this case cannot constitute a precedent for the future. . . 

. . . llie Agent for the Albanian Government . . . submitted a 
Preliminary Objection to the Application on the ground of 
inadmissibility: . . . 

. . . The Albanian Government requests the Court 

‘ to place on record that the Albanian Government, in accepting 
the Security Council’s recommendation, is only obliged to submit 
the above-mentioned dispute to the Court in accordance with the 
provisions of the Statute of the Court 
and 

‘ to give judgment that the Application . . . addressed to the Court 
by the Government of the United Kingdom against the Government 
of the People's Republic of Albania, is inadmissible, the Government 
of the United Kingdom having submitted the said Application 
contrary to the provisions of Article 40, paragraph 1, and Article 36, 
paragraph I, of the Statute of the Court.’ 

The first submission refers to the Resolution of . . . the Security 
Council. . . . The Albanian Government accepted this recommendatior 
and on the basis of its acceptance recognises its obligation to refer the 
dispute to the Court in accordance with the provisions of the Statute. 
It is true that this obligation could only be fulfilled in accordance with 
the provisions of the Statute. In recognising this fact in accordance 
with the request of the Albanian Government, the Court points out 
that that Government subsequently contracted other engagements, 
w'hich will be discussed later. . . . 

The second submission of the Albanian Government, which is 
disputed by the Government of the United Kingdom, appears to 
constitute an objection on the ground of the inadmissibility of the 
Application. The intention of the Albanian Government, however, 
seems to he somewhat lacking in precision in this respect. When it 
refers ... to Article 40, paragraph 1, of the Statute of the Court, the 
Albanian Government appears merely to have in mind a procedural 
irregularity resulting from the fact that the main proceedings were 
instituted by means of an application instead of by a special agree¬ 
ment concluded beforehand. The Albanian Government, howwer, 
also refers to Article 36, paragraph 1, of the Statute, a provision which 
relates exclusively to the jurisdiction of the Court; and the criticisms 
which are directed against the Application of the United Kingdom in 
the text of the Preliminary Objection, relate to an alleged lack of 
compulsory jurisdiction as well as to the formal admissibility of the 
Application. 


37 
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This argument can be explained by the connection which the 
United Kingdom Government, for its part, had made between the 
institution of proceedings by application and the existence, alleged by 
it in this case, of compulsory jurisdiction. 

In support of its Application, the Government of the United 
Kingdom invoked certain provisions of the Charter of the United 
Nations and of the Statute of the Court to establish the existence of a 
case of compulsory jurisdiction. The Court does not consider that 
it needs to express an opinion on this point, since, as will be pointed 
out, the letter of July 2, 1947, addressed by the Albanian CKnernment 
to the Court, constitutes a voluntary acceptance of its jurisdiction. 

'File letter of July 2, 1947, in spite of the reservation stated therein 
. . . removes all ditticuhies concerning the question t>f the admissibility 
of the Application and the question of the jurisdiction of the Court. 

With respect to the first point, the Albanian Government, while 
declaring on the one hand that it" would be within its rights in holding 
tluit the Government of the United Kingdom was not entitled to bring 
the case before the International Court by unilateral application, 
without first concluding a special agreement w'ith the Albanian 
Government states, on the other hand, that ' it is prepared, notwith¬ 
standing this irregularity in the action taken by the Government of 
the United Kingdom, to appear before the Court ’. I'his language 
used by the Albanian Government cannot be understood otherwise 
than as a waiver of the right subsequently to raise an objection 
directed against the admissibility of the .Application founded on the 
alleged procedural irregularity of that instrument. 

The letter of July 2, 1947, is no less decisive as regards the question 
of the Court’s jurisdiction. Not only dc'es the .Albanian Government, 
which had already assumed certain (')bligaiions towards the Security 
Council b\ its telegram of January 24, UM7, declare in that letter that 
it ‘fully accepts the recommendation of the Security Council ’ to the 
effect that the dispute should be referred to the Court in accc^rdance 
W'ith the provisions of the Court’s Statute, but, after slating that it is 
‘ profoundly convinced of the justice of its case it accepts in precise 
terms ‘ the jurisdiction of the Court f(')r this case ’. The letter of 
July 2, therefore, in the opinion of the Court, constitutes a voluntary 
and indisputable acceptance of the Court’s jurisdiction. 

While the consent of the Parties confers jurisdiction on the Court, 
neither the Statute nor the Rules require that this consent should 
be expressed in any particular form. 

The Albanian contention that the Application cannot be enter¬ 
tained because it has been filed contrary to the provisions of Article 40, 
paragraph 1, and of Article 36, paragraph 1, of the Court’s Statute, is 
essentially founded on the assumption that the institution of proceed¬ 
ings by application is only possible where compulsory jurisdiction 
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exists and that, where it does not, proceedings can only be instituted 
by special agreement. 

This is a mere assertion which is not justified by either of the 
texts cited. Article 32, paragraph 2, of the Rules does not require 
the Applicant, as an absolute necessity, but only ‘ as far as possible 
to specify in the application the provision on which he founds the 
jurisdiction of the Court. It clearly implies, both by its actual terms 
and by the reasons underlying it, that the institution of proceedings 
by application is not exclusively reserved for the domain of 
compulsory jurisdiction. 

In submitting the case by means of an Application, the Govern¬ 
ment of the United Kingdom gave the Albanian Government the 
opportunity of accepting the jurisdiction of the Court, This acceptance 
was given in the Albanian Government’s letter of July 2, 1947. 

Resides, separate action of this kind was in keeping with the 
respective positions of the parties in proceedings where there is in 
fact a claimant, the United Kingdom, and a defendant, .Albania. 

Furthermore, there is nothing to prevent the acceptance of 
jurisdiction, as in the present case, from being elfected by two separate 
and successive acts, instead of jointly and beforehand by a special 
agreement. As the Permanent Court of Tntcrnational Justice has said 
in its Judgment No. 12, of April 26. 1928 : 

‘ The acceptance by a Slate of the Court's jurisdiction in a 
particular case is not, under the Statute, subordinated to the observance 
of certain forms, such as, for instance, the previous conclusion of a 
special agreement.’ '■ 

The Security CtHincil's recommendation has been relied upon to 
support opposite conclusions. But, in the first place, though this 
recommendation clearly indicates that the bringing of the case before 
the Court requires action on the part of the Parlies, it does not 
specify that this action must be taken jointly, and, in the second place, 
the method of submitting the case to the Court is regulated by the 
texts governing the working of the Court as was pointed out by the 
Security Council in its recommendation. 

The Court cannot therefore hold to be irregular a proceeding 
which is not precluded by any provisitm in these texts. 

’"‘When A case is broiiuht tu’l'orc the Court by means of im application, the 
applicant must, as laiJ down in Article 40, paragraph 1, of the Statute, 
indicate the party making it, the party against whom the claim is brought, 
and the subject of the dispute. It must also, as far as possible, specify the 
provision on which the applicant founds the jurisdiction of the Court, state 
the precise nature of the claim and give a succinct statement of the facts 
and grounds on which the claim is based, these facts and grounds being 
developed in the Memorial, to which the evidence will be annexed.' 

'^ Minoritv Schools in Upper Silesia, Series A. No. 15. 

'®P. 23. 



580 Unilateral Acts [Chap. 24 

The scope of the reservation formulated in the letter of July 2* 
1947, has still to be considered. . . . 

The reservation is the only limit set by the Albanian Government 
either to its acceptance of the Court's jurisdiction, or to its abandon¬ 
ment of any objection to the admissibility of the proceedings. It is for 
the Court to decide, with binding force as between the parties, what 
is the interpretation of the letter of July 2, 1947. It is clear that the 
reservation contained in the letter is intended only to maintain a 
principle and to prevent the establishment of a precedent as regards 
the future. The Albanian Government makes its reservations—both 
as to the manner in which the United Kingdom Government has 
instituted tlic proceedings, and as to the interpretation which that 
Government claimed to give to Article 25 of the Charter with a \iew 
to establishing the Court's compulsory jurisdiction- not for the 
purposes of the present proceedings, but in order to retain complete 
freedom of decision in the future. It is clear that no question of a 
precedent could arise unless the letter signified in the present case the 
acceptance of the Court’s jurisdiction on the merits. 

The reservation in the letter of July 2, 1947, therefore does not 
enable Albania to raise a preliminary objection based on an 
irregularity of procedure, or to dispute thereafter the Court’s 
jurisdiction on the merits. 

For these reasons. , , . the Court, by fifteen votes against one, 
rejects the Preliminary Objection submitted by the Albanian 
Government. 

Separate Opinuui 

Per Basdevani, Vice-President, and Judges .Alvarez, Winiarski, 

Zoricic, De Visschcr, Hadawi Pasha, and Kr>lov: 

Whilst concurring in the judgment of the C\)iirt, we feel obliged 
to state that we should have wished the Court to liave passed upon 
the merits of the claim of the Government of the United Kingdom to 
treat the present case as one falling within the compulsory jurisdic¬ 
tion of the Court. Since the Application was based upon this claim 
and since the claim, if well-founded, would, in itself, have justified 
recourse to this method of instituting proceedings withcnit there 
having been any need to consider the effect of the letter of Julv 2, 1947, 
it appears to us that, logically, the question of compulsory jurisdiction 
falls to be dealt wath first of all. 

fhis question . . , arose because we were faced here with a 
procedure w^hich, regarded as a whole, is the outcome of an innovation 
in the Charter of the United Nations. Under the regime of the 
Charter, the rule holds good that the jurisdiction of the International 
Court of Justice, as of the Permanent Court of International Justice 
before it, depends on the consent of the States parties to a dispute. 
But Article 36 of the Charter has made it possible for the Security 
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Council lo recommend the parties to refer their dispute to the Inter¬ 
national Court of Justice in accordance with the provisions of the 
Court's Statute. 'Fhc Security Council... availed itself of this power on 
April 9, 1947. 'Fhe contentious procedure, recourse to which the 
Security Council thus recommended, involves, in order that the Court 
may be seized of the case, certain action by the parties or, possibly, 
by one of them. Faced with this new solution, the Governments 
concerned had different views as to the effect of the recommendation 
and, consecjuenlly, as lo the method to be adopted in bringing the 
case before the Court. 

The Government of the United Kingdom held, on various grounds 
deduced by it from the provisions of the Charter and Statute, that 
this was a new case where the compulsory jurisdiction of the Court 
existed. Accordingly, it instituted proceedings by Application and 
cited in its Application the provisions of the Charter and Statute 
on which it founded the Court’s jurisdiction. 

The arguments presented on behalf of the United Kingdom to 
establish that this was a new case of compulsory jurisdiction . . . 
have not convinced us. In particular, having regard (1) to the normal 
meaning of the word recommendation, a meaning which this word has 
retained in dipknnatic language, as is borne out by the practice of 
the Pan-American Conferences, of the League of Nations, of the 
International Labour Organisation, etc,, (2) to the general structure 
of the Charter and of the Statute which founds the jurisdiction of the 
Court on the consent of States, and (3) to the terms used in Article 36, 
paragraph 3, of the Charter and to its object which is to remind the 
Security Council that legal disputes should normally be decided by 
judicial methods, it appears impossible to us to accept an interpreta- 
lion according io which this Article, without explicitly saying so, has 
introduced more or less surreptitiously, a new case of compulsory 
juri.sdiction. 

On this point, the view maintained on behalf of the Albanian 
Government appears to us well founded, but when that Government 
claims lo argue therefrom that in this case the institution of proceed¬ 
ings by application was irregular, then we are unable, for the reasons 
given in the judgment, to accept this argument. 

(The judgment on the Merits will be found above. No. 64, and that 
oji the Assessment of Compensation below. No. 151.) 
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International Status of South-West Africa 

(1950) LCJ. Reports 1950, p. 79 (see below, No. 205) 
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Claims Commission: I’mmd Si alls and Mlxko 
North American Dredging Company Claim 

(1026) Opinions of Coniniissioncrs, 1927, p. 21 

The Ciiiicd Slates claimed, on behalf of the North American Dredging 
Company of 'I'exas, for damages [(’•r breaclies of a contract entered 
into between the company and the Chnernmeni of Mexico in 1^H2. 
As an indispensable term of the contract the company agreed, that 
for the purposes of the contract, they would * be considered as 
Mexicans. . . . They shall n<H claim, nor shall thev ha\e, , . . any other 
rights or means t<’» enforce the same than those granted by the laws 
of the F^epublic to Mexicans, nor shall the\ enjoy any other rights 
than those established in favc^ur of Mexicans. They are consequently 
deprived of any rights as aliens and under no conditions shall the 
intervention of foreign diplomatic agents be permitted 

Mexico claimed that a contract containing a C alvo Clause of this 
character precluded cemsideration of the contract by an international 
commission. The Commission sustained the Mexican motion to 
dismiss. 


Per the Commission: 

. . . The Commission is fully .sensible of the importance of any 
judicial decision either sustaining in whole or in part, or rejecting in 
whole or in part, or construing the so-called ‘ Calvo clause ’ in con¬ 
tracts between nationals and aliens. It appreciates the legitimate 
desire on the part of nations to deal with persons and properly within 
their respective Jurisdictions according to their own laws and to apply 
remedies provided by their own authorities and tribunals, which laws 
and remedies in no wise restrict or limit their international obligations. 
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or restrict or limit or in any wise impinge upon the correlative rights 
of other nations protected under rules of international law. The 
problem presented in this case is whether such legitimate desire may 
be accomplished through appropriate and carefully phrased contracts; 
what form such a contract may take; what is its scope and its limita¬ 
tions; and does clause 18 of the contract involved in this case fall 
within the held where the parties are free to contract without violating 
any rule of international law? 

The Commission docs not feel impressed by arguments either in 
favour of or in opposition to the Calvo clause, in so far as these 
arguments go to extremes. The Calvo clause is neither upheld by all 
outstanding authorities and by the soundest among international 
awards nor is it universally rejected. The Calvo clause in a specific 
contract is neither a clause which must be sustained to its full length 
because of its contractual nature nor can it be discretionarily separated 
from the rest of the contract as if it were just an accidental postscript. 
Ihe problem is not solved by saying yes or no; the affirmative 
answer exposing the rights of foreigners to undeniable dangers, the 
negative answer leaving to the nations involved no alternative except 
that of exclusion of foreigners from business. The present stage of 
international law imposes upon every international tribunal the 
solemn duty of seeking for a proper and adequate balance between 
the sovereign riglit of national jurisdiction, on the one hand, and the 
sovereign right of national protection of citizens on the other. No 
international tribunal should or may evade the task of finding such 
limitations of both rights as will render them compatible within the 
general rules and principles of international law. By merely ignoring 
world-wide abuses eitlier of the right of national protection or of the 
right of national jurisdiction no solution compatible with the require¬ 
ments of nK'dern international law can be reached. 

At the very outset the Commission rejects as unsound a presenta¬ 
tion of the problem according to which if Article 18 of the present 
contract were upheld Mexico or any other nation might lawfully bind 
all foreigners by contract to relinquish all rights of protection by their 
governments. It is quite possible to recognise as valid some forms 
of waiving the right of foreign protection without thereby recognising 
as valid and lawful every form of doing so. 

The Commission also denies that the rules of international public 
law apply only to nations and that individuals cannot under any 
circumstances have a personal standing under it. . . . 

It is well known how largely the increase of civilisation, intercourse, 
and interdependence as between nations has influenced and moderated 
the exaggerated conception of national sovereignty. As civilisation 
has progressed individualism has increased; and so has the right of 
the individual citizen to decide upon the ties between himself and his 
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native country. There was a time when governments and not 
individuals decided if a man was allowed to change his nationality 
or his residence, and when even if he had changed either of them his 
government sought to lay burdens on him for having done so. To 
acknowledge that under the existing laws of progressive, enlightened 
civilisation a person may voluntarily expatriate himself but that short 
of expatriation he may not by contract, in what he conceives to be 
his own interest, to any extent loosen the ties which bind him to his 
country is neither consistent with the facts of modern international 
intercourse nor with corresponding developments in the field of 
international law and does not lend to promote good will among 
nations. 

The contested provision, in this case, is part of a contract and 
must be upheld unless it be repugnant to a recognised rule of inter¬ 
national law. What must be established is not that the Calvo clause 
is universally accepted or universally recognised, but that there exists 
a generally accepted rule of international law condemning the Calvo 
clause and denying to an individual the right to relinquish to any 
extent, large or small, and under any circumstances or conditions, the 
protection of the go\eminent to which he owes allegiance. ... It is as 
little doubtful nowadays as it was in the days of the Geneva 
Arbitration ' that international law is paramount to decrees of nations 
and to municipal law; but the task before this Commission precisely is 
to ascertain whether international law contains a rule prohibiting 
contract provisions attempting to accomplish the purpose of the Calvo 
clause. 

The commission does not hesitate to declare that there exists no 
international rule prohibiting the sovereign right of a nation to protect 
its citizens abroad from being subject to any limitation w'hatsoever 
under any circumstances. The right of protection has been limited by 
treaties between nati(ms in provisions related to the Calvo clause." 

What Mexico has asked of the North American Dredging Company 
of Texas as a condition for awarding it the contract which it sought is, 
" If all of the means of enforcing your rights under this c(mtracl 
afforded by Mexican law, even against the Mexican Government itself, 
are wide open to you, as they are w'ide open to our own citizens, will 
you promise not to ignore them and not to call directly upon your 
own Government to intervene in your behalf in connection with any 
controversy, small or large, but seek redress under the laws of Mexico 
through the authorities and tribunals furnished by Mexico for your 
protection? ’ and the claimant, by subscribing to the contract and 
seeking the benefits which were to accrue to him thereunder, has 
answered, ‘ I promise ’. 

"Alabama Arbitration (1872), see below. No. 172. 

^Cf. treaty of 1870 between the United States and Peru, 2 Malloy’s Treaties, 
p. 1426, Article 37. 
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Under the rules of international law may an alien lawfully make 
such a promise? Tho Commission holds that he may, but at the same 
time holds that he cannot deprive the government of his nation of its 
undoubted right of applying international remedies to violations of 
international law committed to his damage. Such government 
frequently has a larger interest in maintaining the principles of inter¬ 
national law than in recovering damage for one of its citizens in a 
particular case, and manifestly such citizen cannot by contract tie 
in this respect the hands of his government. But while any attempt 
lo bind his government is void, the Commission has not found any 
generally recognised rule of positive international law which would 
give to his government the right to intervene to strike down a lawful 
contract, in the terms set forth in paragraph 10, entered into by its 
citizen, fhe obviems purpose of such a contract is to prevent abuses 
of the right to protection, not to destroy the right itself abuses which 
arc intolerable to any self-respecting nation and are prolific breeders 
of international friction. I he purpose of such a contract is to draw^ a 
reasonable and practical line between Mexico’s sovereign right of 
jurisdiction within its own territory, on the one hand, and the sovereign 
right of protection of the government of an alien whose person or 
property is within such territory, on the other hand. Unless such 
line is drawn and if these twa^ co-existing rights are permitted 
constantly lo overlap, continual friction is inevitable. 

It being impossible to prove the illegality of the said provision, 
under the limitations indicated, by adducing generally recognised 
rules of positive international law, it apparently can only be contested 
by invoking its incongruity lo the law of nature - natural rights-- and 
its inconsistency with inalienable, indestructible, imprescriptible, 
uncurtailable rights of nations. The law of nature may have been 
helpful, .some three centuries ago, to build up a new' law of nations, 
and the conception of inalienable rights of men and nations may have 
exerci.sed a salutary influence, some one hundred and fifty years ago, 
on the development of modern democracy on both sides of the ocean: 
but they have failed as a durable foundation of either municipal 
or international law' and cannot be used in the present day as 
substitutes for positive municipal law, on the one hand, and for 
positive international law, as recognised by nations and governments 
through their acts and statements, on the other hand. Inalienable 
rights, . . . instead of bringing lo the world the benefit of mutual 
understanding, are lo weak or less fortunate nations an unrestrained 
menace. . . . 

Reading (clause 18) as a whole, it is evident that its purpose was 
to bind the claimant to be governed by the laws of Mexico and to 
use the remedies existing under such laws. ... In executing the 
contract, in fulfilling the contract, or in putting forth any claim 
‘ regarding the interests or business connected with this contract the 
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claimant should be governed by those laws and remedies which 
Mexico had provided for the protection of its own citizens. But this 
provision did not, and could not, deprive the claimant of his American 
citizenship and all that that implies. It did not take from him his 
undoubted right to apply to his own Government for protection if his 
resort to the Mexican tribunals or other authorities available to him 
resulted in a denial or delay of justice as that term is used in inter¬ 
national law. The basis of his appeal would be not a construction 
of his contract, save perchance in an incidental way, but rather an 
internationally illegal act. 

What, therefore, are the rights which (the) claimant waived and 
those which he did not waive . . . ? He wai\ed his right to conduct 
himself as if no cxnnpetent authorities existed in Mexico: as if he 
were engaged in fulfilling a contract in an inferior country subject to 
a system of capitulations; and as if the only real remedies available 
to him in the fulfilment, construction, and enforcement of this contract 
were international remedies. All these he waived and had a right to 
waive. He did not waive any right which he possessed as an American 
citizen as to any matter not connected with the fulfilment, execution, 
or enforcement of this contract as such. He did not w'aive his 
undoubted right as an American citizen to apply to his Government 
for protection against the violation of international law' inter¬ 
nationally illegal acts w'hether growing out of this contract or out 
of other situations. He did not and could not atfect the right of his 
Go\ernment to extend to him its protection in general or to extend to 
him its protection against breaches of international law. But he did 
frankly and unreservedly agree that in consideration of the Govern¬ 
ment of Mexico awarding him this contract, he did not need and 
would not invoke or accept the assistance of his Government 
with respect to the fulfilment and interpretation of his contract 
and the execution oi his work thereunder. The conception that 
a citizen in so doing impinges upon a sovereign, inalienable, 
unlimited right of his government belongs to those ages and 
countries w^hich prohibited the giving up of his citizenship by a 
citizen or allowed him to relinquish it only with the special 
permission of his government. 

It is quite true that this construction of article 18 of the contract 
does not elTect complete equality between the foreigner subscribing 
to the contract on the one hand and Mexicans on the other hand. 
Apart from the fact that equality of legal status between citizens and 
foreigners is by no means a requisite of international hw- in some 
respects the citizen has greater rights and larger duties, in other 
respects the foreigner has—article 18 only purposes equality between 
the foreigner and Mexicans with respect to the execution, fulfilment, 
and interpretation of this contract and such limited equality is properly 
obtained. . . . 
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. . . The claimant. . . used the article to procure the contract, but 
this was the extent of its^'use. It has never sought any redress by 
application to the local authorities and remedies which article 18 
liberally granted it and which, according to Mexican law, are available 
to it. even against the Government, without restrictions. ... It has 
gone so far as to declare itself freed from its contractual obligations 
by its ipse dixit instead of having resort to the local tribunals to 
construe its contract and its rights thereunder. . . . 

. . . Two things are essential (for claims before this Commission), 
the presentation by a citizen of a claim to his Government and the 
espousal of such claim by that Government. But it is urged that when 
a Government espouses and presents a claim here, the private interest 
in the claim is merged in the nation in the sense that the pri\ate 
interest is entirely eliminated and the claim is a national claim, and 
that therefore this (.-onimission cannot look behind the act of the 
Go\ernment espousing it to discover the private interest therein or 
to ascertain whether or not the private claimant has presented or may 
rightfully present the claim to his Government for interpretation, 'i his 
view is rejected by the Commission. . . . However, the Commission 
does hold that the control of the Government, which has espoused 
and is asserting the claim before this C(mimission, is complete. In 
the exercise of its discretion it may espouse a claim or decline to do 
so. It may press a claim before this Commission or not as it secs fit. 
Ordinarily a nation will not espouse a claim on behalf of its national 
against another nation unless requested so to do by such national. 
When, on such request, a claim is espoused, the nation's absolute 
right to control it is necessarily exclusive. In exercising such control, 
it is governed not only by the interest of the particular claimant but 
by the larger interests of the whole people of the nation, and must 
exercise an untrammelled discretion in determining when and how the 
claim w'ill be presented and pressed, or withdrawal or compromised, 
and the private owner will be bound by the action taken. But the 
private nature of the claim inheres in it and is not lost or destroyed 
so as to make it the property of the nation, although it becomes a 
national claim in the sense that it is subject to the absolute control 
of the nation espousing it. 

Under article 18 ... the present claimant is precluded from 
presenting to its Government any claim relative to the interpretation 
or fulfilment of this contract. If it had a claim for denial of justice, 
for delay of justice or gross injustice, or for any other violation of 
international law committed by Mexico to its damage, it might have 
presented such a claim to its Government, which in turn could have 
espoused it and presented it here. Although the claim as presented 
falls within the first clause of Article I of the Treaty, describing claims 
coming within this Commission’s jurisdiction, it is not a claim that may 
be rightfully presented by the claimant to its Government for espousal 
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and hence is not cognizable here, pursuant to the latter part of 
paragraph 1 of the same Article I.* 

It is urged that the claim may be presented by (the) claimant to its 
Government for espousal in view of the provision of Article V of the 
Treaty, to the effect ‘ that no claim shall be disallowed or rejected by 
the Commission by the application of the general principle of inter¬ 
national law that the legal remedies must be exhausted as a condition 
precedent to the validity or alknvance of any claim This provision 
is limited to the application of a general principle of international law 
to claims that may be presented to the Commission falling within the 
terms of Article I of the Treaty, and if under the terms of Article I 
the pri\ate claimant cannot rightfully present its claim to its Govern¬ 
ment and the claim therefore cannot become cognizable here. 
Article V does not apply to it, nor can it render the claim cognizable, 
nor docs it entitle either Government to set aside an express valid 
contract between one of its citizens and the other Government. 

Manifestly it is impossible for this C'ommission to announce an 
all-embracing formula to determine the validity or invalidity of all 
clauses partaking of the nature of the Calvo clause. . . . Whenever 
such a clause is so phrased as to seek to preclude a Government from 
intervening, diplomatically or otherwise, to protect its citizen whose 
rights of any nature have been invaded by another Government in 
violation of the rules and principles of international law, the Com¬ 
mission will have no hesitation in pronouncing the provision void. 
Nor does this decision in any way apply to claims not based on expresj^ 
contract provisions in writing and signed by the claimant or by one 
through v\'hom the claimant has deraigned title U) the particular claim. 
Nor will any provision in any constitution, statute, law, or decree, 
whatever its form, to which the claimant has not in some form 
expressly subscribed in writing, how'soever it may operate or affect 
his claim, preclude him from presenting his claim to his Government 
or the Government from espousing it and presenting it to this 
Commission for decision under the terms of the Treaty. 

Even so, each case involving application of a valid clause partaking 
of the nature of the Calvo clause will be considered and decided on 
its merits. Where a claim is based on an alleged violation of any 
rule or principle of international law, the Commission wall lake 
jurisdiction notwithstanding the existence of such a clause in a contract 
subscribed by such claimant. But where a claimant has expressly 
agreed in writing, attested by his signature, that in all matters 
pertaining to the execution, fulfilment, and interpretation of the 
contract he will have resort to local tribunals, remedies, and 
authorities, and then wilfully ignores them by applying in such matters 

’United States-Mexico General Claims Convention, 1923, U.S. Ireaty Series 
No. 678. 
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to his Government, he will be held bound by his contract and the 
Commission will not lake jurisdiction of such claim. . . . 

If it were necessary to so construe article 18 of the contract as 
to hind the claimant not to apply to its Government to intervene 
diplomatically or otherwise in the event of a denial of justice to the 
claimant growing out of the contract declared upon or out of any 
other situation, then this Commission would have no hesitation in 
holding such a clause void ah initio and not binding on the claimant. 

The foregoing pertains to the power of the claimant to bind itself 
by contract. It is clear that the claimant could not under any 
circumstances bind its Government with respect to remedies for 
violaticms of international law. . . , 

The Commission decides that the case as presented is not within 
its jurisdicti(m and the motion of the Mexican Agent to di.smiss it is 
sustained and the case is hereby dismissed. . . . 


144 

Claims Commission: United wStaiis and Mexico 

Hopkins Claim 

(1926) Opinions of Commissioners, 1927, p. 42 

Hopkins, an American citizen, purcha.sed at various Mexican post 
olTices, between April 27 and June 8, 1914, six money orders. On his 
iu'half the United States alleged that when these orders were presented 
the Mexican authorities refused payment on them. The Government 
of Mexico moved to dismiss the claim on the ground that the orders 
were issued by the Huerta admini.stration which was illegal, and that 
its acts did not bind Mexico. The Commission dismissed the 
Mexican motion. 


Opinion 

Per the Commission: 

... In considering the character and the status of the Huerta 
regime this international tribunal will look to the substance rather 
than its form, a substance which is not difficult to discover notwith¬ 
standing the flimsy garb of constitutional power under which it 
undertook to masquerade. There is no room to doubt but that the 
assumption of power by Huerta was pure usurpation. ... It is not 
for an international tribunal to assume that events so abhorrent as 
(tho.se by which Huerta seized power) are only to be view'ed from 
their ‘legal’ aspect and that uncovering the real facts means an 
intrusion of ‘ moral ’ or ‘ sentimental ’ considerations on the sacred 
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ground of law. Nor is there reason for alleging that in so judging 
the Commission infringes upon Mexico’s sovereignty over its domestic 
alTairs, for the Mexican Government itself, through its Agency, 
invites the Commission to do so. 

Before considering the question of the validity or nullity of acts 
done by or contracts entered into with a government administration 
of this character it is necessary to stale at once the impossibility of 
treating alike all acts done by such an administration or all trans¬ 
actions entered into by an individual with it. There seems to be a 
tendency ... to declare that all acts of a given administration, the 
legality of which is doubtful, must have been either valid or void. 
Facts and practice, however, point in a different direction. 

The greater part of governmental machinery in every modern 
country is not affected by changes in the higher administrative 
officers. . . . 

The difficulty of distinguishing between the government itself 
and the administration of that government arises at the ptnnl where 
the voluntary dealings and relations between the individual and the 
government agencies assume a personal character in suppc'rt of the 
particular agencies administering the go\ernment for the time being. 
To this class belong voluntary undertakings to provide a revolutionary 
administration with money or arms or munitions and the like. But 
the ordinary agencies, departments, and bureaus of the governmenl 
must continue to function notwithstanding its principal administrative 
offices may be in the hands of usurpers, and in such a case the sale 
and delivery to these necessary and legitimate agencies of supplies, 
merchandise, and the like, to enable the go\ernmcnt itself in its 
unpersonal aspect to function is a very different transaction from 
one having for its object the support of an individual or group of 
individuals seeking to maintain themselves in office. I lie character 
of each transaction must be judged and determined by the facts of 
the particular case. 

A similar distinction arises in the field of international law. 
There are, on one side, agreements and understandings between one 
nation and another changing or even subverting its rulers, which are 
clothed with the character of a free choice, a preference, an approval, 
and w’hich obviously undertake to bear the risks of such a choice. 
There are, on the other hand, many transactions to which this 
character is alien. Embassies, legations, and consulates of a nation 
in unrest will practically continue their work in behalf of the men 
who are in control of the capital, the treasury, and the foreign office - 
w'hatsoever the relation of those men to the country at large may be. 
(Those) of foreign nations in such capital will practically discharge 
their routine duties as theretofore, without implying thereby a 
preference in favour of any of the contesting groups or parties. 
International payments . . . will be received from such governmenl; 
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delegates to an international conference will often be accepted from 
such government. Between the two extremes here also there is a 
large doubtful zone, in which each case must be judged on its merits. 

Facts and practice, as related to the Huerta administration in 
Mexico, illustrate the necessity of a cleavage in determining the 
validity or nullity of its acts. 

In the field of international relations the distinction is apparent. 
Where pre-existing relations with government agencies continued 
under such circumstances as not to imply either approval or dis¬ 
approval of the new administration or recognition of its authority 
these iran.sactions must be treated as government transactions and 
binding on it as such rallicr than transactions had with a particular 
administration. The routine diplomatic and consular bu.siness of the 
nation continued to be transacted with the agencies assuming to act 
for the government and which were in control of the foreign ofike, 
the treasury, and the embassies, legations, and consulates abroad. . . . 
Such relations, so maintained, were entirely impersonal: they con¬ 
stituted relations with the United Mexican Stales, with its Government 
as such, w’ithoLit respect to the status of the individual assuming to 
act for the Go\eminent. 

rhis distinction was recognised in the distinctions made by the 
(’arranza administration as to the legality of the acts of the Huerta 
administration. Such acts as the registration of births, deaths, and 
marriages were practically undisturbed, because they were performed 
in the orderly functioning of the Government quite independent t'f 
the recogiiiiion or non-recognition of the individuals exercising 
authority. 1'hesc were impersonal acts of the Government itself as 
an abstract entity. . . . The Carranza decree . . . recognised the 
distinction betw^ecn tran.sacti(>ns with and by the GoNernment itself 
and transactions with and by the Huerta administration. 

The .same cleavage was recognised in connection with the financial 
transactions of the Huerta administration by later administrations of 
the Government of Mexico. The scries of Mexican bonds issued 
during the Huerta regime, the proceeds of W'hich were applied to the 
payment of the interest on the pre-existing debt of Mexico have 
been uniformly recognised as valid, while other series of the same 
issue, the proceeds of which arc claimed to have been applied to 
the maintenance in power of the Huerta administration or to the 
purchase of arms, munitions, and the like, have been repudiated. . . . 

It is clear that the sale by the Mexican Government to and the 
purchase by the claimant Hopkins of postal money orders falls w’ithin 
the category of purely government routine having no connection with 
or relation to the individuals administering the Government for the time 
being. ... It appears that at the very lime these postal money orders 
were issued the greater part of the ^ates . . . from which they were 
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issued was dominated by Carranza as First Chief of the Constitutional 
Army, while the City of Mexico, on which the orders were drawn, 
was dominated by Huerta. Yet the post offices of these two States 
under the domination of Carranza continued to issue money orders of 
the United Mexican States upon the postmaster in the Federal District 
of Mexico. In other cases that have been submitted to this Com¬ 
mission it is apparent that the Government agencies functioning under 
the Huerta administration continued to carry out obligations under 
pre-existing contracts and otherwise functioned without reference to 
the change in administration. It also appears that when Huerta seized 
the reins of government ... he did not change the Government 
machinery as it had been set up under President Madero, which 
continued to operate in all its parts in the service of the people, and 
the great majority of the personnel of all of the bureaus and agencies 
of the Government remained unchanged and continued to discharge 
their duties to and in the name of Mexico. At no time did the 
Government machinery cease to function, notwithstanding the change 
in the personnel of some members of its executive branch. To the 
extent that the machinery acted in the discharge of its usual and 
ordinary functions or to the extent that it received benefits from 
transactions of an unusual nature, Me.xico is bound. 

But it by no means follows that if the contracts of the claimant 
Hopkins, evidenced by postal money orders, should be treated as 
contracts with the Huerta administration in its personal aspects 
Mexico is not bound bv such contracts. The question then arises, 
how far can an administration which .seizes the reins of government 
by force and is illegal in its inception, bind the nation? . . . An 
administration of illegal origin cither operates directly on the authority 
by seizing, as Huerta did, the reins of the government, displacing the 
regularly constituted authorities from their seats of power, forcibly 
occupying such seats, and extending its influence from the centre 
throughout the nation; or it comes into being through attacking the 
existing order from without and step by step working toward the 
centre. The acts of an organisation of the latter type become 
binding on the nation as of the date territory comes under its 
domination and control conditioned upon its ultimate success. The 
binding force of such acts of the Huerta administration as partook of 
the personal character as contradistinguished from the Government 
itself will depend upon its real control and paramountcy at the time 
of the act over a major portion of the territory and a majority of 
the people of Mexico. As long as the Huerta regime was in fact the 
master in the administration of the affairs of the Government of 
Mexico its illegal origin did not defeat the binding force of its 
executive acts. Once it had lost this control, even though it had not 
been actually overthrown, it would not be more than one among two 
or more factions wrestling for power as between themselves. Even 
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while still in possession of the capital and therefore dominating the 
foreign office, the treasury and Mexico’s representatives abroad, its 
acts of a personal nature could not ordinarily bind the nation from 
the moment it apparently was no longer the real master of the nation. 
... In every case submitted to this Commission in which acts of the 
Huerta administration in its personal aspect are involved the Com¬ 
mission must consider the particular facts in that case and decide 
upon the actual binding force upon the Mexican Nation of such acts. 

As the Commission holds that the contracts between the 
Government of Mexico and Hopkins, evidenced by the postal money 
orders which it issued to him, are unaffected by the character of the 
Huerta administration and are binding upon the United Mexican vStates 
as such, the question presents itself whether this binding force has 
from an international viewpoint been subsequently destroyed by the 
decrees issued by Carranza. . . . The Commission has no hesitancy in 
answering both questions in the negative. The first decree, being that 
of one State of the Union, could have no possible effect on or modify 
either the rights or duties of the Union itself. I he second decree, 
even when considered as subsequently invested with the character of 
a law by the Mexican Congress, could not possibly operate unilaterally 
to destroy an existing right vested in a foreign citizen or foreign State 
or a pre-existing duty owing by Mexico to a foreign citizen or foreign 
State. The fact that it follows that foreign citizens may enjoy both 
rights and remedies against Mexico which its municipal laws 
withhold from its own citizens is immaterial. . . . 

. . . The Commission concludes that Hopkins’ contracts are 
unaffected by the legality or illegality of the Huerta administration as 
such, that they bind the Government of Mexico, that they have not 
been modified by any decrees issued by Carranza, and that they have 
not been and cannot be nullified by any unilateral act of the 
Government of Mexico. 

Has the American Government forfeited its right to espouse 
Hopkins’ claim because in 1913 it warned its citizens against the 
‘usurper’ Huerta and never recognised his administration? The 
Commission holds that such warnings and such failure to recognise 
the Huerta administration cannot affect the vested rights of an 
American citizen or act as an estoppel of the right of the American 
Government to espouse the claim of such citizen before this Com¬ 
mission.' The position assumed by the American Government . . . 
was purely political and was binding, even on that administration, 
only .so long as it w^as not modified. It was an executive policy, which, 
so long as it remained unmodified and unrevoked, would close to the 
American Government the avenue of diplomatic interposition and 
intervention with the Huerta administration. It temporarily, there¬ 


of. Tinoco Concessions Arbitration (1923), see above. No. 32. 
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fore, rendered this remedy—diplomatic interposition or intervention— 
unavailable to an American citizen but it did not affect a vested ri^ht 
of such citizen. But non-recognition of the Huerta administration by 
the American Government , . . was not dependent upon Huerta’s 
paramounlcy in Mexico. It meant that, even if it were paramount, 
it came into power through force by methods abhorrent to the 
standards of modern civilisation, that it was not ‘ elected by legal and 
constitutional means and hence, while the Government of Mexico 
continued to exist and to function, its administration was not entitled 
to recognition. 

If it be urged that under the provisions of the Treaty of 1923 “ as 
construed by this Commission the claimant Hopkins enjoys both rights 
and remedies against Mexico w'hich it withholds from its own citizens 
under its municipal law's, the answer is that it not infrequently happens 
that under the rules of international law applied to controversies of 
an internati<mal aspect a nation is required to accord to aliens broader 
and more liberal treatment than it accords to its own citizens under 
its municipal laws. . . , There is no ground to object that this amounts 
to a discrimination by a nation against its own citizens in favour of 
aliens. It is not a question of discrimination, but a question of differ¬ 
ence in their respective rights and remedies. 'Fhe citizens of a nation 
may enjoy many rights which are withheld from aliens, and, 
conversely, under international law aliens may enjoy rights and 
remedies which the nation does not accord its own citizens. 

. . . The motion of the Mexican Agent to dismiss is overruled. . . , 
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Chattin Claim 

(1927) Opinions of Commissioners, 1927, p. 422 


Chattin, an American national, was employed by the wSouthern Pacific 
Railroad Company of Mexico. In July, 1910, he was arrested on a 
charge of embezzlement, and was sentenced to two years’ imprison¬ 
ment on February 6, 1911, but was released from jail in May or June 
as a consequence of disturbances caused by the Madero revolution. 
He returned to the United States and the American Government 
claimed damages on the ground that the arrest, trial and sentence were 

^ For President Wilson’s statement on the policy of the United States con¬ 
cerning recognition, see Foreif^^n RelatUms. 1913, p. 7, 

® United States-Mexico General Claims Convention, U.S. Treaty Series, No. 678. 
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illegal, and his treatment in jail inhuman. The Commission 
awarded $5,000. 


Opinion 

Per van Vollenhoven, President: 

... On or about July 8, 1910, one Ramirez, a Mexican employee 
of the railroad, was arrested ... on a charge of fraudulent sale of 
railroad tickets of the said company, and in his appearance before 
the District Court ... he accused the conductor Chattin ... as the 
principal in the crime with which he, Ramirez, was charged, where¬ 
upon Chattin also was arrested. . . . His case was consolidated not only 
with that of Ramirez, but also with that of three more American 
railway conductors and of four more Mexicans. After many months 
of preparation and a trial at Mazallan, during both of which Chattin, 
it is alleged, lacked proper information, legal assistance, assistance of 
an interpreter and confrontation with the witnesses, he was convicted 
by the said District Cemrt of Mazatlan. . . . I he case was carried on 
appeal to the Third Circuit Court at Mexico City, which court on 
July 3, 1911, aflirmed the sentence. In the meantime . . , Chattin had 
been released by the population of Mazallan which threw open the 
doors of the jail in the time elapsing between the departure of the 
representatives of the Diaz regime and the arrival of the Madero 
forces, 

Mexico contends that not only has Chattin, as a fugitive from 
justice, lost his right to invoke as against Mexico protection by the 
Cnited Slates, but that even the latter is bound by such forfeiture of 
protection and may not interpose in his behalf. If this contention 
is sound, the American Government would have lost the right to 
espouse Chattin's claim . . . (which) would not be within the cognizance 
of this Commission. The motive for the alleged limitation placed on 
the sovereignty of the claimant's Government w’ould seem to be that a 
government by espousing such claim makes itself a party to the 
improper act of its national. International awards, how^ever, estab¬ 
lishing either the duty or the right of international tribunals to reject 
claims of fugitives from justice have not been found. . . . (The 
Commission then referred to a number of cases that tended to go 
the other way.)... It is true that more than once in international cases 
statements have been made to the effect that a fugitive from justice 
loses his right to invoke and to expect protection—either by the 
justice from w hich he fled, or by his own government - but this w'ould 
seem not to imply that his government as well loses its right to 
espouse its subject’s claim in its discretion. The present claim, 
therefore, apart from the question whether a man who leaves a jail 
which is thrown open may be called a fugitive from justice, should 
be accepted and examined. 

It has been alleged . . . that Chattin, contrary to the Mexican 
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Constitution of 1857, was arrested merely on an oral order. (The 
Commission seemed not to consider this as proved.) . . . 

In (twenty) cases before this Commission it was contended that, a 
citizen of either country having been wrongfully damaged either by a 
private individual or by an executive olTicial, the judicial authorities 
had failed to take proper steps against the person or persons who 
caused the loss or damage. A governmental liability proceeding from 
such a source is usually called ‘ indirect liability though, considered 
in connection with the alleged delinquency of the government itself, 
it is quite as direct as its liability for any other act of its officials. The 
liability of the government may be called remote or secondary only 
when compared with the liability of the person who committed the 
wrongful act. . . for that very act. Such cases of indirect governmental 
liahility because of lack of proper action by the judiciary arc analogous 
to cases in which a government might be held responsible fi^r denial of 
justice in connection with non-execution of private contracts, or in 
which it might become liable to victims of private or other 
delinquencies because of lack of protection by its executive or 
legislative authorities. 

Distinct from this so-called indirect government liability is the 
direct responsibility incurred on account of acts of the government 
itself, or its ollicials, unconnected with any previous wrongful act 
of a citizen. If such governmental acts are acts of executive 
authorities, they are at once recognised as acts involving direct 
liability. ... As soon, how-ever. as mistreatment of foreigners by the 
courts is alleged to the elTect that damage sustained is caused by the 
judiciary itself, a confusion arises from the fact that authors often 
lend the term ‘ denial of justice ’ as well to these cases of the second 
category, wdiich arc dilTerent in character from a ‘denial of justice’ 
of the first category. ... it would seem preferable not to use the 
expression in this manner. The very name ‘denial of justice’— 
dcuuy^ation de justice, deni de justice would seem inappropriate here, 
since the basis of claims in these cases does not lie in the fact that 
the courts refuse or deny redress for an injustice sustained by a 
foreigner because of an act of someone else, but lies in the fact that 
the courts themselves did injustice, . . . There must be ‘ an injustice 
antecedent to the denial, and then the denial after it ’ - R. Pound. 

How confusing it must be to use the term ‘ denial of justice ’ for 
benh categories of governmental acts, is shown by a simple deduc¬ 
tion. If ‘denial of justice ’ covers not only governmental acts imply¬ 
ing so-called indirect liability, but also acts of direct liability, and if. 
on the other hand, ‘ denial of justice ’ is applied to acts of executive 
and legislative authorities as well as to acts of judicial authorities- as 
is often being done—there would exist no international wrong which 
would not be covered by the phrase ‘ denial of justice \ and the 
expression would lose its value as a technical distinction. 
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The practical importance of a constant cleavage between these two 
categories of governmental acts lies in the following. In cases of 
direct responsibility, insuniciency of governmental action entailing 
liability is not limited to flagrant cases such as cases of bad faith or 
wilful neglect of duty. So, at least, it is for the non-judicial branches 
of government. Acts of the judiciary, either entailing direct respon¬ 
sibility or indirect liability the latter called denial of justice, proper— 
are not considered insullicient unless the wrong committed amounts 
to an outrage, bad faith, wilful neglect of duty, or insufliciency of 
action apparent to any unbiased man. Acts of the executive and 
legislative branches, on the contrary, share this lot only then, when 
they engender a so-called indirect liability in connection with acts of 
others; and the very reason w'hy this type of acts often is co\ered by 
the same term ^ denial of justice' in its broader sense may be partly in 
this, that to such inactivities of the executive and legislative branches 
engendering indirect liability, the rule applies that a government cannot 
be held responsible for them unless the wrong done amounts to an 
outrage, to bad faith, tc' wilful neglect of duty, or to an insufliciencv of 
governmental action so far short of international standards that every 
reasonable and impartial man w'ould readily recognise its insufliciency. 
With reference to direct liability for acts of the executive it is 
different. . . . 

When the American Agency in its brief mentions with great 
emphasis the existence of a ‘ denial of justice ’... it should be realised 
that the term is used in its improper sense which sometimes is 
confusing. It is true that innh categories of government responsibility 
the direct one and the so-called indirect one should be brought to 
the test t)f international standards in order to determine whether an 
international wrong exists, and that for both categories convincing 
evidence is necessary to fasten liability. It is morecner true that, as far 
as acts of the judiciary are involved, the view applies to both categories 
that ' it is a mailer of the greatest political and international delicacy 
for one country to disacknowlcdge the judicial decision of a court of 
another country and to both categories the rule applies that State 
responsibility is limited to judicial acts showing outrage, bad faith, 
wilful neglect of duty, or manifestly insufficient governmental action. 
But the distinction becomes of importance whenever acts of the other 
branches of government are concerned; then the limitation of liability 
as it exists for all judicial acts - docs not apply to the category of 
direct responsibility, but only to the category of so-called indirect or 
derivative responsibility for acts of the executive and legislative 
branches, for instance on the ground of lack of protection against acts 
of individuals. 

The next allegation on the American side is that Chattin's trial 
was held in an illegal manner. ... It was also contended that tlie 


Garrison Case (1871), 3 Moore, International Arbitrations, p. 3129. 
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claimant had been forced to march under guard through the streets of 
Mazatlan; but the Commission . . . has already held “ that such treat¬ 
ment is incidental to the treatment of detention and suspicion, and 
cannot in itself furnish a separate basis for a complaint. 

As to illegal ellbrls made by the Governor of (the State) to 
influence the trial and the sentence, the only evidence consists in 
hearsay or suppositions about such things as what the Governor had 
in mind, or what the Judge has said in private conversation; hearsay 
and suppositions which often come from persons connected with these 
colleagues of Chattin’s who shared his fate. To uncorroborated talk 
of this kind the Commission should not pay any attention. . .. (Various 
lawyers were also reported to have been afraid of the Governor.) The 
Government of Mexico e\idently cannot be held liable for that; but 
if conditions sometimes are in parts of Mexico as they were then in 
Sinaloa, it might be well to explicitly obligate the Judge by law to 
inform the accused of their several rights, both during the investiga¬ 
tions and the trial. 

For the advisability or necessity of consolidating the proceedings in 
the four cases, there is only slight evidence. Yet there is; and it 
would seem remarkable that, if the court record can be relied upon in 
this respect, this point was not given any attention during the 
investigation and the trial. . . . Since no grounds were gi\en for 
the consolidalicm of the cases, and not a single elfort was made to 
throw any more light on the occurrences from this consolidation, all 
disad\antages resulting therefrom for those whose cases might have 
been heard at much earlier dales must be imputed to the Judges. The 
present claimant, however, is the one who has not sulTered from the 
consolidation, since his case was slowest in maturing for trial and 
since the others were waiting for him. 

For undue delay of the proceedings, there is convincing evidence in 
more than one respect, . . . 

I'he allegation that ... an exorbitant amount of bail . . , was 
required for the accused is true; but it is diflicult to see how in the 
present case this can be held an illegal act on the part of the Judge. 

The allegation that the accused has not been duly informed regard¬ 
ing the charge brought against him is proven by the record, and 
to a painful extent. ... It is regrettable, on the other hand, that the 
accused misrepresents the wrong done him in this respect. He had 
not been left altogether in the dark. According to a letter signed by 
himself and two other conductors ... he was perfectly aware even of 
the details of the investigations made against him; so was the American 
vice-consul . . ., and so was ... a dismissed employee of the same 
railroad company and friend of the conductors, . . . Owing to the strict 
seclusion to which the conductors contend to have been submitted, it 


^Faulkner Case 0926), Opinions of Commissioners, 1927, p. 86. 
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is impossible they could be so well informed if the charges and the 
investigations were kept hidden from them. 

The allegations that the accused lacked counsel and interpreters 
are disproven by the record of the court proceedings. . . . 

The allegation that the witnesses were not sworn is irrelevant, as 
Mexican law does not require an ‘ oath — it is satisfied with a solemn 
promise, protesla, to tell the truth-—nor do international standards of 
civilisation. 

The allegation that the accused has not been confronted with the 
witnesses ... is disproven both by the record of the court proceedings 
and by the decision of the appellate tribunal. However, . . . this 
confrontation did not in any way have the appearance of an effort to 
discover what really had occurred. . . . 

The allegation that the hearings in open court lasted only some 
five minutes is proven by the record. I'his trial in open court was 
held on .lanuary 27, 1911. It was a pure formality, in which only- 
confirmations were made by written documents, and in which not even 
the lawyer of the accused conductors took the trouble to say more 
than a word or two. 

The whole of the proceedings discloses a most astonishing lack of 
seriousness on the part of the Court. I'here is no trace of an effort 
to have the two foremost pieces of evidence explained. . . . There 
is no trace of an elTort to find (a witness) who . . . might have been 
mixed in Chatlin's dealings, nor to examine ... a dismissed clerk of 
the railroad company concerned, who was repeatedly mentioned as 
forging tickets and passes and as having been di.scharged for that very 
reason. . . . ( Phe Commission mentioned various similar details.) . . . 
Neither during the investigations nor during the hearings in open 
court was any such thing as an oral examination or cross-examination 
of any importance attempted. It seems highly improbable that the 
accused have been given a real opportunity during the hearijigs in 
open court, freely to speak for themselves. It is not for the Com¬ 
mission to endeavour to reach from the record any conviction as to 
the innocence or guilt of Chattin and his colleagues: but even in case 
they were guilty, the Commission would render a bad service to the 
Government of Mexico if it failed to place the stamp of its disapproval 
and even indignation on a criminal procedure so far below inter¬ 
national standards of civilisation as the present one. If the wholesome 
rule of international law as to respect for the judiciary of another 
country . . . shall stand, it would seem of the utmost necessity that 
appellate tribunals when, in exceptional cases, discovering proceedings 
of this type should take against them the strongest measures possible 
under constitution and laws, in order to safeguard their country’s 
reputation. . . . 
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In Mexican law, as in that of other countries, an accused cannot 
be convicted unless the Judge is convinced of his guilt and has acquired 
this view from legal evidence. An international tribunal never can 
replace the important first element, that of the Judge’s being con¬ 
vinced of the accused’s guilt; it can only in extreme cases, and then 
with great reserve, look into the second element, the legality and 
sufficiency of the evidence. . . . 

From the record there is not convincing evidence that the proof 
against Chattin, scanty and weak though it may have been, was not 
such as to warrant a conviction. Under the article deemed applicable 
the medium penalty fixed by law was imposed, and deduction made 
of the seven months Chattin had passed in detention. ... It is difficult 
to understand the sentence unless it be assumed that the Court, for 
some reason or other, wished to punish him severely. The most 
acceptable explanation of this supposed desire would seem to be the 
urgent appeals made by the American chief manager of the railroad 
company concerned. . . . The allegation that the Court in this matter 
was biased against American citizens would seem to be contradicted 
by the fact that, together with the four Americans, five Mexicans were 
indicted as well, four of whom had been caught and have subsequently 
been punished—that one of these Mexicans was punished as severely 

as the Americans were.and that the lower penalties imposed on the 

three others are explained by motives which, even if not shared, would 
seem reasonable. ... If Chattin’s guilt was sufficiently proven, the 
small amount of the embezzlement—four pesos—need not in itself 
have prevented the Court from imposing a severe penalty. 

It has been suggested as most probable that after Chattin’s escape 
and return to the United States no demand for his extradition has 
been made by the Mexican Government, and that this might imply a 
recognition on the side of Mexico that the sentence had been unjust. 
Both the disturbed conditions in Mexico since 1911, and the little 
chance of finding the United States disposed to extradite one of its 
citizens by way of exception, might easily explain the absence of such 
a demand, without raising so extravagant a supposition as Mexico’s 
own recognition of the injustice of Chattin’s conviction. 

The allegation of the claimant regarding mistreatment in the jail 
at Mazatlan refers to filthy and unsanitary conditions, bad food, and 
frequent compulsion to witness the shooting of prisoners. It is well 
known . . . how dangerous it would be to place too great a confidence 
in uncorroborated statements of claimants regarding their previous 
treatment in jail. . . . There is no evidence of any complaint of this 
kind made either by Chattin and his fellow-conductors, or by the 
American vice-consul, while the four men were in prison; and . . . 
there has not been presented by either Government a contemporary 
statement by a reliable authority who visited the jail at that time. . . . 
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The statement made in the Mexican reply brief that ‘ a jail is a place 
of punishment, and not a place of pleasure ’ can have no bearing on 
the cases of Chattin and his colleagues, who were not convicts in 
prison, but persons in detention and presumed to be innocent until the 
Court held the contrary. On the record as it stands, however, inhuman 
treatment in jail is not proven. 

liringing the proceedings of (the) Mexican authorities against 
Chattin to the test of international standards, there can be no doubt 
of their being highly insuflicient. Inquiring whether there is con¬ 
vincing proof of these unjust proceedings, the answer must be in 
the afhrmative. Since this is a case of alleged responsibility of 
Mexico for injustice committed by its judiciary, it is necessary to 
inquire whether the treatment of Chattin amounts even to an outrage, 
to bad faith, to wilful neglect of duty, or to an insufficiency of 
governmental action recognisable by every unbiased man; and the 
answer here again can only be in the affirmative. 

An illegal arrest of Chattin is not proven. Irregularity of court 
proceedings is proven with reference to absence of proper investiga¬ 
tions, insufliciency of confrontations, withholding from the accused the 
opportunity to know all of the charges brought against him, undue 
delay of the proceedings, making the hearings in open court a mere 
formality, and a continued absence of seriousness on the part of the 
Court. Insufficiency of the evidence against Chattin is not con¬ 
vincingly proven; intentional severity of the punishment is proven, 
without it being ^shown that the explanation is to be found in unfair- 
mindeclness of the Judge. Mistreatment in prison is not proven. 
Taking into consideration, on the one hand, that this is a case of direct 
governmental responsibility, and, on the other hand, that Chattin, 
because of his escape, has stayed in jail for eleven months instead of 
for two years, it would seem proper to allow in behalf of this claimant 
damages in the sum of $5,000, w'ithoul interest (and not the $50,000 
demanded by the United States). 

(Neilsen, American Commissioner, concurred, but MacGregor, 
Mexican Commissioner, dissented.) 


146 

ANr.ixvMrxic'AN Spkciak Claims Commission 
Mexican Union Railway (Ltd.) Case 

(1930) 1 Decisions and Opinions of the Comtnissioners, 1931, p. 157 


The Mexican Union Railway (Ltd.) constructed and operated, under 
a concession first granted by the Mexican Government in 1896 and 
renewed in 1897, a railway in the Stale of Sonora. 
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The company owned various elTccts which were totally destroyed 
or lost through revolutionary acts between November, 1910, and 
May, 1920. The chief business of the railway was provided by a 
mining company, which had been forced to close down by the 
revolutionary troubles, thus depriving the company of most of its 
normal business. The various Mexican Governments and military 
authorities in this period issued paper money which the railway was 
obliged to accept as the basis for its fares and freights, but it could 
not induce business men to accept this paper money unless some 
Mexican ollicial were present to punish them for refusal. The 
Mexican Government, htnvever, insisted on the payment of taxes in 
gold. The company paid these taxes throughout the period covered 
by the claim. In addition the railway was constantly attacked by 
rebels, and at one period two of its ollicials were held prisoner in 
Colorado. 

Great Britain brought a claim for £200,000, but was met by a 
Mexican plea of the Calvo Clause inserted in the concession. 

The Commission, the British Commissioner dissenting, decided 
that the case was not within its jurisdiction. 


A ward 


Per the Commission: 

. . . This case is before the Commis.sion on a motion of the Mexican 
Agent to dismiss based on article 11 of the concession, reading as 
follows 

‘ The company shall alw'ays be a Mexican company even 
though any or all of it.^ members should be aliens, and it shall be 
subject exclusively to the jurisdiction of the courts of the Republic 
of Mexico in all matters whose cause and right of action shall 
arise within its territory. 'Fhe said company and all aliens and 
their successors having any interest in its business, whether as 
shareholders, employees, or in any other capacity, shall be con¬ 
sidered as Mexican in everything relating to the .said company. 
They shall never be entitled to assert, with respect to any titles 
and bu.siness connected with the company, any rights of alienage 
under any pretext whatsoever. They shall only have such rights 
and methods of asserting them as the laws of the Republic grant 
to Mexicans, and consequently foreign diplomatic agents may not 
intervene in any manner whatever.’ 

In the opinion of the Mexican Agent this article renders the 
Commission incompetent to take cognizance of the damage sustained 
by the company in question, which consented to be considered as 
Mexican in everything connected with any acts relating to the operation 
of the railway for which it had acquired a concession. 
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It is clear that the Mexican Government meant through this article 
to insert in the concession what is generally known in international law 
as the Calvo Clause. 

Many international tribunals have had to deal with this clause and 
it has recently been the subject of a decision of the General Claims 
Commission, Mexico and United Stales of America (in the North 
American Drecl^inyi Co. Case '). In this decision . . . our Commission 
concurs. . . . This decision has been accepted by the British Govern- 
menl as good law and they declared that they were content to be 
guided by it. . . . 

The Commission is, however, aware that in the case before the 
General Claims Commission the scope was narrower than in the case 
now under consideration. In the former it was limited to the 
cxvciitiim of the work, to the fnllilment of the contract, to the business 
connected with the contract and to ail matters related to the contract, 
whereas in the concession granted to the Mexican Union Railway 
(Idd.), it includes all matters whose cause and right of action shall arise 
within the territory of the Republic, everything relating to the said 
company and all titles and business connected with the company. 

While all the Commissioners are prepared to agree with and to 
follow the decision rendered by the General (Claims Commission, only 
tw'o of them are of opinion that the same considerations also apply 
to the claim of the Mexican Union Railway, and that article 11 of 
the concession is not invalidated because the words, in which it is 
expressed, comprise more than in the other case. 

In the view' of the majority of tlie Commission the dilTerence 
between the two stipulations is not so important as to make the Calvo 
Clause in this concession null and void. They fail to see any very 
marked and essential di\’crgcnce between the words the business 
connected with the contract in the first case, and the words titles and 
the business connected with the company in the second. They are of 
opinion that the intention of the Mexican Government, in inserting 
article 11 in the contract, w'as clear and did not go further than the 
legitimate protection of the rights of the country. 

. . . (Mexico) has accepted foreign cooperation in the economic 
deveK)pment of the country but has realised that this must expose 
the State to collisions and interventions. ... In other w'ords the 
government wanted to avoid the possibility that measures intended 
to promote economic prosperity, might become a source of diplomatic 
friction or even international danger. 

This aim seems completely legitimate and docs not in itself present 
any conflict with the acknowledged rules of international law. 


* (1926), sec above. No. 143. 
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How was this aim achieved in this case? 

By inserting in the concession an article by which the foreign 
concern put itself on the same footing as national corporations, by 
which it undertook to consider itself as Mexican, to submit to the 
Mexican courts and not to appeal to diplomatic intervention. 

The company accepted this stipulation for all matters whose cause 
and right of action should arise within Mexican territory. This . . . 
does not exceed the limits of legitimate guaranteeing of national 
interests because all that it means is that the fact of having granted the 
concession to an alien concern, that such concern resides in the 
country as a result of the concession, and the operation of the concern 
under the terms of the concession must not create dilTiculties which 
would not have arisen had Mexico refused to accord privileges of this 
nature to others than Mexicans. 

Onerous as this condition may seem, it was the conditio sine qua 
non of the contract, which the Mexican Government would otherwise 
not have signed. It was accepted by persons who certainly realised 
the weight of contractual engagements. It cannot be considered as a 
unilateral clause, it cannot be detached from the rest of the contract, 
it is part of a whole and indissidublc system of rights and duties, so 
balanced as to make it acceptable to both parlies. 

The advantages which the company received in e.xchange for what 
it undertook were considerable. . . . 

It does not seem surprising that such far-reaching rights, including 
even the free disposal of national resources, were not granted to a 
foreign corporation until it had bound itself, in words allowing of no 
misunderstanding, always to act as a Mexican company and, instead 
of invoking diplomatic intervention on the part of its own government, 
to appeal to the means of redress open to Mexican citi/ens. 1 his was 
the object of article II and it was article 11 upon which the Mexican 
Government relied and which they thought would always be 
complied with. 

Such w'as the contract under which the railroad was built and the 
concession carried out . . ., such the relation between the Slate and the 
Railway Company. The contract . . . existed, it had been signed and 
it had to be taken as a whole. 

If the Commission were to act as if article II had never been 
written, the consequence w'ould be that one stipulation, now perhaps 
onerous to the claimant, would cease to exist and that all other 
provisions of the contract, including those from which the claimant 
has derived or may still derive profit, would remain in force. 

The majority of the Commissioners deems that a decision leading 
to such a result could not be considered as based upon the principles 
of justice or equity. 
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In holding that under the rules of international law, an alien may 
lawfully make a promise, as laid down in the concession, the majority 
of the Commission holds, at the same time, that no person can, by 
such a clause, deprive the government of his country of its undoubted 
right to apply international remedies to violations of international law 
conimillcci to his hurt. A government may take a view of losses, 
suffered by one of its subjects, different to that taken by such subject 
himself. Where the government is concerned, a principle higher than 
the mere safeguarding of the private interests of the subject who 
suffered the damage may be involved. For the government the 
contract is res inter alios acta, by which its liberty of action cannot be 
prejudiced. 

But the Commission is bound to consider the object for which it 
was created, the task it has to fulfil and the treaty upon which its 
existence is based." It has to examine and to judge the claims con¬ 
templated by the convention. These claims bear a mixed character. 
They are public claims in .so far as they are presented by one govern¬ 
ment to another government. But they are private in so far as they 
aim at the granting of a financial award to an individual or to a 
company. The award is claimed on behalf of a person or a corpora¬ 
tion, and in accordance therewith the rules of procedure prescribe that 
the memorial shall be signed by the claimant or his attorney or 
otherwise clearly show that the alien who suffered the damage, agrees 
to his government's acting in his behalf. For this reason the actioi: 
of the go\ ernment cannot be regarded as an action taken independently 
of the wishes or the interest of the claimant. It is an action the 
initiative of which rests with the claimant. 

That being the case the Commis.sion cannot overlook the previous 
engagemenls undertaken by the claimant towards the respondent 
government. A contract between them does not constitute res inter 
alios acta for the Commission. They are both, the Mexican Govern¬ 
ment and the claimant, standing before the Commission, and the 
majority is of opinion that no decision would be just or equitable 
which resulted in the practical annulment of one of the essential 
elements of their contractual relation. 

By this contract the claimant has solemnly promised not to apply 
to his government for diplomatic intervention but to resort to the 
municipal ccnirts. He has waived the right upon which the claim is 
now presented. He has precluded himself by his contract from taking 
the initiative, without which his claim can have no standing befi'»re 
this Commission and cannot be cognizable. Quite apart from the 
right of the British Government, his claim is such that it cannot be 
pursued before a body with the jurisdiction entrusted to this Commis¬ 
sion and circumscribed in Articles 1 and III of the Convention. 


Anglo-Mcxican Claims Convention. 1926, Cmd. 2876 (1927). 
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It has been argued that (this) view . . . conflicts with Article VI 
of the Convention, which provides that no claim shall be set aside or 
rejected on the ground that all legal remedies have not been exhausted 
prior to the presentation of such claim. 

The Commissioners, who are responsible for this decision, cannot 
see that this provision applies to the case here dealt with. 

The same argument was put forward ... in the {North American 
Dredging Co. Case), and had the same strength there as it has here, 
because, in that regard, the two conventions are identical and the 
difference in scope between the tw’o clauses has no effect. 

The General Claims Commission met the argument in question in 
the following words: — 

' It is urged that the claim may be presented by (the) claimant 
to its Government for espousal in view of the provision of 
Article V of the Treaty, to the effect “ that no claim shall be 
disallowed or rejected by the Commission by the application of 
the general principle of international law that the legal remedies 
must be exhausted as a condition precedent to the validity or 
allowance of any claimI'his provision is limited to the 
application of a general principle of international law to claims 
that may be presented to the Commission falling w'ithin the terms 
of Article 1 of the Treaty, and if under the terms of Article 1 the 
private claimant cannot rightfully present its claim to its govern¬ 
ment and the claim therefore cannot become cognizable here. 
Article V does not apply to it, nor can it render the claim 
cognizable.’ ^ 

The majority of the Commission concurs in this opinion. 

The question may arise whether the view expressed in this 
judgment does not lead to the ultimate conclusion that the Mexican 
Union Railway has, by signing article 11 of the concession, divested 
itself of its British nationality and all that it implies, to such a degree 
as to waive the right to appeal to its government even in cases of 
violation of the rules and principles of international law'. 

It is obvious that there could only be grounds for this question, if 
the Calvo Clause in this case were construed as intended to prevent 
the other party from applying for the diplomatic support of his 
government in any circumstances w'hatsoever. Had that been the 
scope of the provision the Commissioners would unanimously have 
been of opinion that the clause was to be considered as null and void. 
Redress of internationally illegal acts and protection against breaches 
of international law are regarded by the Commission as being of such 
high importance to the community of civilised States, that their 
preclusion would invalidate the stipulation. But the majority of the 


■ See above. No. 143. 
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Commission cannot sec that article 11 of the concession aims so far. 
The claimant has not, by subscribing to it, waived its undoubted right 
as a British corporation to apply to its government for protection 
against international delinquency; what it did waive was the right to 
conduct itself as if not subjected to Mexican jurisdiction and as 
possessing no other remedies than international remedies. What the 
claimant promised was to apply to the courts and to resort to those 
means of redress which are, according to the Mexican constitution 
and laws, open to Mexican citizens. The contract did not take from 
the claimant the right to apply to its government if its resort to the 
Mexican tribunals or other authorities available resulted in a denial 
or undue delay of justice. It took away the right to ignore them. 

'Fhis was, however, just what the claimant did. It behaved as if 
article 11 of the concession did not exist. . . . The claimant never 
sought redress by application to the local courts or to the National 
Claims Commission, which was created to adjudicate upon claims 
similar to that now submitted. . . . 

If, by taking the course agreed upon by both parties, the claimant 
would have been unable to obtain justice, no international tribunal 
would have denied it access, on the ground of the engagement 
subscribed to by it. But the claimant omitted to pursue its right by 
taking that course, and acted as if said course had never been indicated 
by the State and accepted by it. And as there can be no question of 
denial of justice or delay of ju.slice, as long as ju.stice has not been 
appealed to, the maj('>rity cannot regard the claimant as a victim of 
international delinquency. 

The majority docs not deny that one or more of the acts or 
omissions, alleged to have caused the damage . . ., may in themselves 
constitute a breach of international law. But even if this were so, 
the Commissioners cannot see that it would justify the ignoring of 
article 11. It is one of the recognised rules of international law that 
the responsibility of the Stale under inlcrnalional law can only com¬ 
mence when the persons concerned have availed themselves of all 
remedies open to them under the national laws of the State in 
question. . . . 

It is this rule which made it necessary to stipulate expressly in 
Article VI of the Convention that no claim should be .set aside or 
rejected on the grounds that all legal remedies had not been 
exhausted prior to the presentation of the claim. But the rule must 
apply to those claims which do not fall within the terms of the 
Convention because they cannot be rightfully presented. 

For (these) reasons . . . the majority of the Commission holds the 
view: 

(a) That the Anglo-Mexican Claims Convention does not override 
the Calvo Clause contained in article 11 of the concession. 
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(b) That the fact that this article includes more than the interpreta¬ 
tion and the execution of the contract does not bring it into conflict 
with international law and invalidate it. 

(c) That the concession would not have been granted without 
incorporating the substance of article 11 therein. 

(d) That article 11 must be respected as long as there has been 
no denial of justice, undue delay of justice or other international 
delinquency. 

(e) rhat the claimant never made any attempt to comply with the 
terms of article 11 and that therefore there can be no question of 
denial of justice nor of undue delay of justice. 

(f) That it is one o( the accepted rules of international law that 
the responsibility of a State under international law is subordinated to 
the exhaustion of local remedies. 

The Commission decides that the case as presented is not within 
its jurisdiction. The motion to dismiss is sustained and the case is 
hereby dismissed without prejudice to the right of the claimant to 
pursue his remedies elsewhere. 

(Sir John Percival, British Commissioner, delivered a dissenting 
opinion.) 


147 

ANCil.O-FlNMSH ArRHRATION 

Certain Finnish Vessels used during the War 

(1934) His Majesty's Stationery Oflice, F.O.P. 1()()44, 1934: 

3 Reports of International Arbitral Awards, p. 1479 

In 1916 and 1917 the British Government used in the service of the 
Allies thirteen ships belonging to Finnish owners. Four of these ships 
were lost while so employed. The Finnish shipowners sought to 
recover payment from the British Government for the hire of the 
ships and for the value of three of those lost. For the fourth vessel 
payment had been made by a Russian Government Committee set 
up in London. The owners failed in their endeavours, and in 1920 
the Finnish Government made claims for compensation which were 
rejected by Great Britain. 

The shipowners referred the case to the Admiralty Transport 
Arbitration Board which had been established under the Indemnity 
Act, 1920,' to deal with such claims against the British Government. 


10 & II Geo. 5, c. 48. 
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In its judgment the Board found that the ships were not requisitioned 
on behalf of Great Britain but by or on behalf of Russia. 1 he action 
therefore failed. Although the statute made provision f(^r appeal from 
decisions of the Board, the owners did not appeal. 

In 1926, after this decision, Finland proposed international arbitra¬ 
tion, but this proposal was rejected by Great Britain on liie grounds 
that the owners had not made use of their right to appeal and that 
there seemed no reason to refer the matter to another tribunal. 

In 1931 Finland referred the mailer to the League of Nations as a 
matter likely to disturb good understanding between the parties. 
Great Britain argued that the claims were not of a sort which the 
British Government c(nild be forced to arbitrate against her will, while 
the owners had not exhausted local remedies by their failure to appeal. 
Finland maintained that the owners had exhausted all remedies, for the 
Board had held as a fact that the ships w'ere requisitioned by Russia 
and not by Great Britain, and there could not, according to the 
Indemnity Act, be any appeal against the Board's findings on fact. 

The l.cague Council referred the matter to a rapporteur, whose 
report upheld the competency of the Council, and suggested that twHi 
questions required to be answered: 

‘ (I) Have the Finnish shipowners, or have lhe\ not, exhausted 
the means of recourse placed at their disposal by British law ? 

‘ (2) Did the fact that those shipowners had not exhausted the 
means of recemrse in question constitute an obstacle such as to 
prevent the Finnish Government from claiming compensation 
from the British Government? ’ 

The British and Finnish Governments entered an Agreement in 
1932' by which they submitted the first question to arbitration. It 
was further agreed that should the answer be in favour of the British 
contention the parlies would be prepared to submit the second 
question f(?r decision to a body or person to be agreed upon. 

The Arbitrator found that the Finnish shipowners had exhausted 
all local remedies open to them. 


Decision 


Per Bagge, Sole Arbitrator: 

. . . The Indemnity Act of 1920 ... is, according to the introductory 
sentence, an Act to restrict the taking of legal proceedings in respect 
of certain acts and matters done during the w'ar, and to provide in 
certain cases remedies in substitution therefor. . . . 

The Indemnity Act only applies to acts done during the w^ar in 
good faith by a person holding office under, or employed in, the service 


^ 135 L.NT.S., 1932-3, p. 9. 
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of the Crown, and done and purported to be done in the execution of 
his duty and for the defence of the Realm or in the public interest. 
The Act, in consequence, does not deal with cases where the servants 
of the Crown have acted in good faith. In this case the Crown, 
evidently, does not acknowledge any responsibility. In the present 
case bad faith has not been alleged. Legal proceedings, even in 
respect of such acts done in good faith, are, however, barred by the 
Act, but with far-going exceptions, among which the following ones 
are of interest for the present case. 

The owner of a ship which has been requisitioned at any time 
during the war in the exercise or purported exercise of any prerogative 
right of the King or of any power under any enactment relating to the 
defence of the Realm ... is entitled to payment or compensation for the 
use of the same, and for services rendered during the employment of 
the same in Government service, and compensation for loss or damage 
thereby occasioned, and such payment or compensation shall be 
assessed on the principles specially stated in the Act, and by a special 
tribunal to be set up, the Admiralty Transport Arbitration Board. . . . 

The right to payment or compensation ... is not, however, 
conferred on any person unless notice of the claim has been given to 
the tribunal . . . within one year from the termination of the war. . . . 

The institution or prosecution of proceedings in respect of any 
rights under, or alleged breaches of, contract for which a petition of 
right shall be deemed to be a legal proceeding—arc allowed, if the 
proceedings are instituted within one year from the termination of the 
war. . . . 

The British Government before the Arbitrator . . . observed that, 
though the Finnish shipowners were years out of time in order to go 
before the Arbitration Board, all questions of time were expressly 
waived in their favour. 

As regards the question of appeal, there is, in the Act, prescribed 
that... the party which feels aggrieved by any direction or determina¬ 
tion of the tribunal on any point of law, may . . . appeal to the Court 
of Appeal, . . . and the decisions of the Court of Appeal . , . on any 
such appeal shall, with the leave of that Court . . be subject to 
appeal to the House of Lords. 

By Order LV (B) r. 41 of the Rules of Supreme Court the time 
prescribed within which an appeal to the Court of Appeal could be 
lodged was twenty-one days. . . . 

At the Council of the League of Nations the objection of the British 
Government that the municipal remedies were not exhausted chiefly 
turned on the fact that the Finnish shipowners had not appealed from 
this decision. 

The remedy of appeal relied on by the British Government may 
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be said always to be open to a claimant in the sense that there is a 
right to file a notice of appeal and to have the contentions of the 
appellant as to his formal right of appeal dealt with by the Court of 
Appeal. It is, however, common ground that this is not sufficient to 
bring in the local remedies rule; the remedy must be elTeclive and 
adequate. 

A remedy of appeal is efTective only if the Court of Appeal may 
enter into the merits of the case. But even this does not exhaust the 
condition of effectiveness under international law. . . . 

The Finnish Government . . . contend that, even if there existed a 
technical right of appeal from the judgment of the Arbitration Board, 
such right was illusory and ineffective in that any appeal, having regard 
to the findings of fact of the Board, was bound to fail. I he failure 
to appeal, therefore, cannot be treated as a failure to exhaust local 
remedies within the meaning of the international rule. It is no 
objection tt) an international claim that there exists some theoretical 
or technical possibility of resort to municipal jurisdictions. I'he local 
remedy must be really available and it must be effective and adequate. 

The contention of the Finnish Government that the local remedy 
must be elTcctive ... is, it appears, approved of by the British 
Government. 

The meaning of this term ‘effective ' has, ho\ve\er, been discussed 
almost exclusively in connection with the question whether there is or 
is not a failure of law or courts to fulfil the requirements of inter¬ 
national law. . . . But there may arise, and have arisen, cases where, 
without it being suggested that there is such a failure of law or courts, 
it is contended that the remedies open to the individual claimant were 
not effective. . . . Here, it appears, it was not a question of a failure of 
the courts nor of the law to fulfil the requirements of international law, 
but the claim failed on its merits and it was hopeless to appeal. 

The Finnish Government have expressly declared that they do not 
suggest that in the present case there has been any failure of British 
law or British courts to fulfil the requirements of international law. 
But they allege that the remedies open to the shipowners, were, 
anyhow, not efTective. . . . 

The Arbitrator will first deal with the question, whether the local 
remedies rule is not applicable because of the alleged fact that British 
law . . . though fulfilling the requirements of international law as 
regards effectiveness is anyhow wanting in effect because of the limita¬ 
tion of the possible amount of compensation prescribed in the 
Indemnity Act. 

As regards (the) contention of the British Government (that 
recourse must be had even to an administrative tribunal without power 
to award compensation)—although in the case of an initial breach of 
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international law ... the reasons for the local remedy rule are not 
only that the State shall have an opportunity of discharging its respon¬ 
sibility by doing justice in its own way, but also that the State shall 
ha\e the iinestigation and adjudication of its own tribunals upon ihc 
questions of law and fact which the international claim involves for 
being able to appreciate its international responsibility, cf. British 
Memorandum -il appears hard to lay on the private individual the 
burden of incurring loss of money and time by going through the 
courts, only to exhaust what to him at least for the titne being must 
be only a \ery unsatisfaclory remedy: and although the Arbitrator is 
aware that the contrary opinion has been frequently expressed, the 
Arbitrator is inclined to find it doubtful whether the fact that such a 
kind of exhaustion has not taken place always can give the respondent 
Stale the right to object to an international interposition. . . . 

As to the present case, the Arbitrator . . .finds that the compensa¬ 
tion which could be given under the Indemnity Act does not fall short 
of what has been meant by the term adequate being used in ccmneclion 
with the term elTecti\e remedy. . . . 

The iniernalional claim of the Finnish Cjov ernmeni ... is mn based 
on the fact v)f the rejection of the claim of the Finnish shipowners 
being a breach of international law. . . . Bui here the alleged fact, 
creating liability under international law, is an initial breach of inler- 
naticmal law, consisting in the alleged taking and using of the Finnish 
ships vviihoLii paying for it. 

In this case the local remedies rule serves only the function 
explained by the British Government . . . and accepted by the Finnish 
Government ... to the elTect that the respondent Slate is entitled, first 
of all, to discharge its responsibility by doing justice in its own wa>, 
but alsti io the investigation and adjudication of its own tribunals upon 
the questions of law and fact which the claim involves, and then on 
the basis of this adjudication to appreciate \[> international 
responsibility and to meet or reject the claim accordingly. . . . 

... It appears that the raison d'etre of the local remedies rule, in 
a case of an alleged initial breach of international law, can be solely 
that all the contentions of fact and propositions of law which are 
brought forward by the claimant Government in the international 
procedure as relevant to their contention that the respondent Govern¬ 
ment have committed a breach of international law^ by the act 
complained of, must have been investigated and adjudicated upon by 
the municipal courts up to the last competent instance, thereby also 
gi\ing the respondent Government a possibility of doing justice in 
their owm, ordinary way. 

I he consequence is . . . that in a case of an alleged initial breach 
of international law, the rule that the respondent State ‘is entitled 
to the adjudication of its own tribunals upon the question of law and 
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fact which the claim involves’ can bear only on the contentions of 
fact and propositions of law pul forward by the claimant Government 
in the international procedure, and that the opportunity of ‘doing 
justice in its own way ’ ought to refer only to a claim based upon 
these contentions. . . . 

The Arbitrator is aware of the fact that . . . the proposition has 
been advanced that no responsibility of the State can come into 
existence unlit the private claim has been rejected by the local courts, 
whether the basis brought forward for the internatii^na! claim may he 
a failure of the local c(mrts or law to fulfil the requirements of inter¬ 
national law or the basis is an initial breach of international law. 

If this proposition means that the responsibility of the State does 
not come into existence until the grounds upon which the claimant 
Government in the international procedure base their contention of 
an initial breach of international law have been rejected by the 
municipal courts, this proposition docs not seem to result in any 
diiference as to the question which contentions of fact or propositions 
of law should be cemsidered under the local remedies rule. . . . 

1'he answer to the . . . question: Which contentions of fact and 
propi>sitions of law in support of the international claim shall he 
considered by the Arbitrator? is then: All the contentions and pro¬ 
positions brought forward by the Finnish Ciovernment in the 
internatitmal procedure bel\)re the Council of the League of Nations, 
but only these, shall be taken into account. . . . 

The Arbitrator is of the opinion that the purpose of the proceedings 
before him is only to help him to answer the question whether ih.e 
requirements of the local remedies rule have been fultillcd, and that 
that questit>n includes the point whether the contentiems put behu'e 
the Council of the League of Nations have been tried in the competent 
municipal courts. Under such circumstances a point of law which has 
been urged before the Council cannot properly be withdrawn before 
the Arbitrator. 

, . .Hverv relevant conlenli(>n, whether it is well founded or not, 
brought forward by the claimant Go\crnmcnt in the international 
procedure must under the local remedies rule ha\e been investigated 
and adjudicated upon by the highest competent municipal court. 

The parlies in the present case, however, agree and rightly that 
the local remedies rule does not apply where there is no effective 
remedy. .And the British Governmcnl . . . submit that this is the case 
where a recourse is ob\iously futile. It is evident that the British 
Government there include not only cases where recourse is futile 
because on formal grounds there is no remedy or no further remedy, 
r.g.. where there is no appealable point of law in the judgment, but 
also cases where on the merits of the claim recourse is obviously 
futile, e.g., where there may be appealable points of law, but they arc 
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obviously insufficient to reverse the decision of the Court of first 
instance. The British Government, however, contend that in this latter 
case the merits must be coUsSidcred upon the hypothesis that every 
allegation of fact in the claim is true and every legal proposition upon 
which it is based is correct. 

The Arbitrator is of the same opinion, with the reservation only 
that, of course, where it is, as here, a question of remedy on appeal, 
and contentions of fact maintained by the claimant Government but 
rejected by the Arbitration Board, are not appealable, such contentions 
may not be taken as well founded. 

The contentions to be taken into account must be considered well 
founded, because otherwise the rule that, where recourse is futile 
recourse is not required, would lead to the consequence . . . that 
unmeritorious international claims w'ould be taken out of the rule that 
municipal remedies must be exhausted. But . . . every relevant con¬ 
tention bnnight fc^rward by the claimant Government in the 
international procedure - whether erroneous or not -must . . . under 
the local remedies rule have been examined by the municipal courts 
ere the respondent State is bound to enter into further international 
procedure. . . . 

As regards . . . the . . . question whether the local remedy shall be 
considered as not ciTective only where it is ob\iously futile on the 
merits of the case which are to be taken into account, to have recourse 
to the municipal remedy, or whether ... it is sullicicnt that such a step 
only appears to be futile, a certain strictness in construing this rule 
appears justified by the opinion expressed by Borchard . . .: ‘ In a few 
prize cases it has been held that in face of a uniform course of decisions 
in the highest courts a re\ersal of the condemnation being hopeless, an 
appeal was excused; but this rule was most strictly construed, and, if 
substantial right of appeal existed, failure to prosecute an appeal 
operated as a bar to relief.’ ‘‘ 

. . . The Arbitrator now has to deal with the mailer whether . . . the 
remedy of appeal was effective. ’I'his means an examination of the 
questions whether there were any appealable points of law in the 
judgment of the Arbitration Board, and whether these points of law, 
if existent, were obviously insiifhcient or not on appeal to reverse the 
decision of the Arbitration Board. . , . 

. . . The parties agree that there is a right of appeal under the 
Indemnity Act only where the contention of law is overruled by the 
Court of first instance.. .. 

The Arbitrator considers that ... it is necessary strictly to 
distinguish between iw^o matters: the appealability of points of law. 


^Diplomatic Protection of Citizens Abroad. 1915, s. 383. 
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and the relevance under international law of these points of law as to 
the reversal of the decision of the Board. . . . 

The Arbitrator wants to add, as regards the question of mixed fact 
and law, that, under British law, such a question evidently is 
appealable, . . . 

The parties before the Arbitrator . . . agreed that the term requisi¬ 
tion, as used in the Indemnity Act. is a legal term, bearing on an act 
in the law. . . . 

... It is dillicult . . . not to hold that the Board (in its judgment) 
meant the contention of Counsel for the shipowners to be that the 
taking and using of the ships by the British authorities constituted a 
requisition independent of whether there was any intention to requisi¬ 
tion or not. Whether the Board misunderstood his contention or not 
is not easy to say on the material which is before the Arbitrator, but 
. . . there is in any event a point of law on which an appeal might lie. 

Even though, as the Finnish Government say, the point of law 
whether intention is necessary to constitute requisition, became 
immaterial to the conclusion of the Board, in consequence of the view 
which the Board took as regards the Russian requisition of the ships, 
the Board are in their judgment repeatedly dealing with the question 
of intention in a way which proves that they disagree with the 
presumed contention of Coun.sel for the shipowners that intention is 
not necessary in the respect mentioned. This contention must, 
therefore, be considered appealable. . . . 

'Fhe Arbitrator has previously expressed the opinion that the ship¬ 
owners could not, when suing the British Government at the municipal 
courts, base their claim solely on the contention that the British 
Government had taken and used their ships without compensation 
and leave to the British Government the burden to plead and prove 
their right in doing so. When going to the Arbitration Board the 
shipowners had to .show British requisition. . . . 

The British Government, however, before the Arbitration Board 
pleaded as is said in the judgment of the Board—that the u.se of the 
steamers w'as under and by virtue of an agreement with the Russian 
authorities, and that the steamers were requisitioned by the Russian 
Government for the purpose of this use under the Shipping Controller 
of the Briti.sh Government. 

In the view of the Arbitrator, an agreement under which the 
Finnish ships should be handed over by the Russian authorities to 
the British authorities for their disposal and, still more, the fact, if 
proved, that -agreement or no agreement—the Russian Government 
performed the ‘ taking ’ of the ships by requesting the Finnish ship¬ 
owners to hand over their ships to the British Government ‘ so as to 
be at their disposal ’, must go a very long way to make an English 
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requisition unbelievable; and if Russian requisition to these ships is 
proved, English requisition is not possible. . . . 

(As regards the Anglo-Russian agreement of May 4, 1916,) the 
shipowners before the Arbitration Board and the Finnish Government 
before the League of Nations have brought forward the contention 
that this agreement did not apply to the Finnish ships, because the 
ships did not belong to the Russian Mercantile Marine. The meaning 
of this term, as used in the agreement, has then to be construed. The 
Arbitrator holds that under English law this is a point of law, and 
that the Board . . . decided this point of law adversely to the 
shipowners. . . . 

The Arbitrator finds that it is not contested that the point put 
forward (for the Finnish Government) by Sir Robert Aske (at the 
League of Nations) is a point of law and that it is rejected by the 
Board. It is, in consequence, appealable. 

'l iie Finnish Ginerninem before the Arbitrator . . . submitted that 
the point of Sir Robert Aske was not to be considered. . . . 

The British Government objected to (.s/r. ejuaere too) that this 
point, which was maintained b\ the Finnish Ciovernment before the 
Council of the League t^f Nations, could be withdrawn before the 
Arbitrator. . . . 

'Fhe Arbitrator ... is of the opinion that such a w ilhdrawal cannot 
properly take place in the proceedings before the Arbitrator. . . . 

The Arbitrator has no doubt that the question of the illegality of 
the alleged Russian requisition under Russian and Finnish law (as 
contended by Finland) is a point of law, and that this point of law, 
brought forward by the claimants before the Arbitration Board (, was) 
decided by the Board adversely to their contentions. . . . 

. . . Counsel for the shipowners contended before the Arbitration 
Board that power to take and enforce the taking is necessary in order 
to constitute a requisition, and that, as the Russian Government had 
no physical power over the ships in the ports of Cireat Britain, it c(HiId 
not be requisitioning them, even though it purported to do so. This 
contention of law was rejected by the Board. This rejection forms 
part of the finding as regards the Russian requisition, and so far this 
finding is appealable. . . , 

In the view of the Arbitrator, the matter of Russian taking is 
almost equally important as the question of Russian requisition. If 
the Russian authorities have taken the ships and handed them over 
to the British Government, there is no reason to presume British 
taking, whether amounting to a requisition or not. . . . 

The question of taking is dealt with by the Arbitration Board in 
their judgment to the following effect:—‘One of the duties of the 
(Russian Government) Committee was by its transport .section “ to 
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find suitable ships It could only do this from London when 
informed by the British authorities that a vessel flying the Russian 
flag had arrived in a British port and that it was suitable for requisition 
by Russia. The Russian Government Committee thereupcm “ requisi¬ 
tioned ” her and handed her over to the Shipping Controller, who used 
her for the service of the Allies.' 

The word ‘ requisitioned ’ put into inverted commas must, in the 
view of the Arbitrator, mean ‘ took ' her - without any discussion at 
this stage of the judgment on the point w'heiher that amounted to a 
requisition or not in law. 

If this statement of fact cannot be disturbed through the appeal- 
able points of law', ... it is not possible to assume a British requisition, 
riie first condition, the taking by the British authorities of the ships 
from the shipowners, could then not reasonably be considered to have 
taken place. pAery appealable point of law^ must therefore be 
examined also from the p(nnt of view' w'helher the contention in 
question ... is essential to a determination of llie existence of the 
fact of a Russian taking or not. . . . 

The Arbitration Board, in their judgment, stated . . . that the 
Russian Committee ‘ requisitioned ' the Finnish .ships and handed 
them over to the Shipping Controller. 

Notwiihstainling that ihe Russian title to the disposal of the ships 
might be bad in law because of the absence of authority on the part 
of the Russian Committee, the situation as to the British taking is . . . 
the same, the taking being done by the Russian authorities. 1 his 
latter fact can . . . not be disturbed by the alleged absence tT power 
of the Russian Committee. The British authorities have not gone 
through the procedure of taking, and they cannot be said to have done 
it because they are using the ships. And. what is more, a taking in 
order to be the necessary step to a requisition, which makes the 
British Go\ernment liable under the Indemnity Act. must be done 
in exerci.se or purported exercise of prerogative or statutory right. To 
hold that the takiiig is done in such an exercise when the British 
Government have received the ships from the Russian authorities, only 
because these authorities’ title of acquisition is bad, is obviou.sly wTimg. 

The Finnish Government before the Council of the League of 
Nations have not advanced such a proposition, and under the rules 
accepted by the Arbitrator the point is therefore not to be considered. 

As previously said, the alleged absence of power, on the part of the 
Russian Committee . . ., to requisition cannot have the effect that the 
statement of fact of the Arbitration Board as to the Russian taking 
should be reversed. . . . 

... A taking in the exercise of sovereign power can be and has been 
done in time of national emergency, even when it is not in consonance 
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with existing laws, under the maxim . . . salus populi csi suprema lex. 
Even if this is bad in law. it can scarcely be held that the consequence 
is that there is not a requisition, at least not in so far as it can be 
considered that the Sovereign has done it by making use of his 
Sovereign powder. In all events, the statement of fact in the judgment 
of the Arbitration Board as regards the taking of the ships by the 
Russian Committee cannot be disturbed by the point of law of the 
illegality of a Russian requisition. The taking by the foreign 
Government, in the present case the Russian authorities, then still 
is there, and a Russian taking has . . . almost the same elfect as 
a formal Russian requisition to put a British requisition out of the 
question. , . . 

rhe Arbitrator, when deciding as regards each of these appealable 
points of law that it cannot disturb the statement of fact of the 
Arbitration Board that there w'as a Russian taking of the Finnish 
ships, is applying the rule, presumed . . . to be . . . that there is a mixed 
fact and law’ only where a point of law' leads definitely to a decision on 
the question of fact, one way or the other. This cannot be supposed 
to be the case as regards any of the appealable points of law- in respect 
to the question of fact to the Russian taking of the ships. The decision 
of fact of the Arbitration Board in this respect could therefore not be 
disturbed. 

This being the case, and as a Russian taking makes a British taking 
of the ships obviously unnecessary and unbelievable, and as without a 
British taking of the ships no British requisition can have taken place, 
the Arbitrator comes to the conclusion that the appealable points of 
law’, whether directly referring to British requisition or not, obviously 
would have been insufficient to reverse the decision of the Arbitration 
Board as to there not being a British requisition, and that, in 
consequence, there was no effective remedy against tins decision. 

. . . The British Government . . , contend that as claims might be 
brought before the War Compensation Court (. the second tribunal 

created by the Indemnity Act,) in respect of direct loss or damage 

sustained by reason of interference with property, an additional 
remedy under the Indemnity Act existed, which the Finnish ship¬ 
owners should have availed themselves of, and that their failure to do 
so is an additional reason for holding that they failed to comply with 
the requirements of the local remedies rule. . . . (They) agreed (. 

however,) that as long as the finding that there was a Russian 

requisition stands, it would be perfectly futile for the shipowners to 
go to any other tribunal, and it is not suggested that they ought to 
have done so. But the shipowners could have appealed on the point 
of Russian requisition. And if it was decided that there was no 
Russian requisition, then they could have said that we base our claim 
on the user of the ships, which is an interference in the exercise of 
the prerogative. . . . 
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The Arbilralor is of the opinion that . . . even if . . . the arrange¬ 
ments between Russia and Great Britain as to the handing over of the 
ships by the Russian to the British authorities ought to be, by a 
British court, considered as bad in law, the user of the ships by the 
British authorities was not interference by the British Government 
under the Indemnity Act. Under this Act such an interference with 
property or business shall take place in the exercise or purported 
exercise of prerogative or statutory right. Even if the arrangements 
between the Russian and British Governments were no defence, being 
bad in lau\ the British Government, having received from the 
Russian authorities the ships taken by the Russian Committee, cannot 
be considered to have kept the disposal of the ships and to have used 
them in virtue of Sovereign power, nor did they purport to do so. 

Therefore ... the Finnish shipowners could not . . . base any claim 
before the War Compensation Court on the user of the ships by the 
British Government. 

. . . Apart from . . . the remedy by Petition of Right not being 
open to the shipowners, this remedy is also from another point of view 
not to be taken into consideration when dealing with the local remedies 
rule. The Finnish Government, although basing their international 
claim generally on the fact of ‘ taking and using without payment ’, 
have expressly excepted as a ground of their claim any contractual 
relations between the shipowners and the British Government. This 
ground—wdiich, according to the rules accepted by the Arbitrator, 
shall, in consequence, not be taken into account when dealing with the 
question of the requirements of the local remedies rule being fulfilled 
being the only one which makes a Petition of Right possible, the 
remedy of Petition of Right is also for this reason not to be included 
W'hen there is a question of this rule being applied to an international 
claim founded as the one put forward by the Finnish Government 
before the Council of the League of Nations. 

The Arbitrator's decision on the question submitted to him ... is 
that the Finnish shipenvners have exhausted the means of recourse 
placed at their disposal by British law. 
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Mixed Claims Commission; I’niiid Siatis and Girmany 

The Lusitania Cases 

(l‘)23) DcdsUnis, Mixed Claims Cintiniissioth L'nited States atul 
Germany, 1^C5, p. 17 

The Lusitania was a Brhish liner which, (mi May 7, P:M5, was 
torpedoed without warning b> a Ciernian U-boat oil’ the coast of 
Ireland. There were U^7 American citizens on hoard at the 
time, of whom only were saved. In a note of F^ebruary 4, U)I6, 
the German Government a.s.sumed liability b)r the losses sustained 
by American nationals. As a result of the Treaty of Ikrlin, U)21,' 
which terminated the war between Ciermany and the United Slates, 
an agreement was entered into in U)22 ’ providing for the creation of 
a Mixed Claims Commission, and a large number of claims arising 
from the loss of the Lusitania was brought before it. 

The present Opinion dispo.sed t>f all the claims, save for issues 
involving the nationality of the claimants and the measure of damages. 

O pin inn 

Per F^arker, Umpire: 

. . . The Commission finds that Germany is financially obligated 
to pay to the United Stales all losses suffered by American nationals, 
slated ill terms of dollars, where the claims therefor have continued 
in American ownership, which losses have resulted from death or 
from personal injury or from loss of, or damage to, property, sustained 
in the sinking of the Lusitania, 

‘ 3 Redmond. Treaties, p. 2596. 

Mhid., p. 2601. 
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This finding disposes of this group of claims, save that there 
remain to be considered (I) issues involving the nationality of each 
claimant alVecting the Commission’s jurisdiction and (2) the measure 
of damages to be applied to the facts of each case. 

In this decision rules applicable to the measure of damages in 
cJcuth cases will be considered. In formulating such rules and deter¬ 
mining the weight to be given to the decisions of courts and tribunals 
dealing with this subject, it is important to bear in mind the basis 
of recovery in death cases in the jurisdictions announcing such 
decisions. 

At common law there existed no cause of action for damages 
caused by the death of a human being. I'hc right to maintain such 
actions has. howe\er, been long conferred by statutes enacted by 
Great lilritain and by all of the American States. I’lie German Code 
expressly recognises liability for the taking of life. . . . 

I'he statutes enacted in common-law jurisdictions conferring a 
cause of action in death cases where none before existed have 
frequently limited by restrictive terms the rules for measuring damages 
in such cases. The lendenc\, however, of both Atatiiies and decisions 
is to give such elasticity to those restrictive rules as to enable courts 
and juries in applying them to the facts of each particular case to 
award full and fair compensation for the injury sull’cred and the loss 
sustained. . . . 

In most of the jurisdictions where the civil law is administereu 
and where the right of action for injuries resulting in death has long 
existed independent of any code or statute containing restrictions on 
rules for measuring damages, the courts have not been hampered in 
so formulating such rules and adapting them to the facts of each case 
as to give complete compensation for the loss sustained. 

It is a general rule of both the civil and the comnn)n law that 
every invasion of private rights imports an injury and that for every 
such injury the law gives a remedy. . . . That remedy must be 
commensurate with the injury received. It is variously expressed 
. . ., and is measured by pecuniary standards. . . . 

In death cases the right of action is for the loss sustained by 
the claimants, not by the estate. The basis of damage is, not the 
physical or mental suffering of deceased or his loss or the loss to his 
estate, but the losses resulting to claimants from his death. The 
inquiry then is: What amount w'ill compensate claimants for such 
losses? 

Bearing in mind that w'e are not concerned wnth any problems 
involving the punishment of a wrongdoer, but only with the naked 
question of fixing the amount which will compensate for the wrong 
done, our formula expressed in general terms for reaching that end 
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is: Estimate the amounts (a) which the decedent, had he not been 
killed, would probably have contributed to the claimant, add thereto 

(b) the pecuniary value to such claimant of the deceased’s personal 
services in claimant’s care, education, or supervision, and also add 

(c) reasonable compensation for such mental sufl'ering or shock, if 
any, caused by the violent severing of family lies, as claimant may 
actually have sustained by reason of such death. The sum of those 
estimates, reduced to its present cash value, will generally represent 
the loss sustained by claimant. 

In making such estimates there will be considered, among other 
factors, the following: 

(a) the age, sex, health, condition and station in life, occupation, 
. . . mental and physical capacity, . . . earning capacity and cus¬ 
tomary earnings of the deceased and the uses made of such earnings 
by him; 

(b) the probable duration of the life of the deceased but for the 
fatal injury . . 

(c) the reasonable probability that the earning capacity . . . w'ould 
either have increased or decreased: 

(d) the age, sex, health, condition and station in life, and probable 
life expectancy of each of the claimants; . . . 

(g) neither the physical pain nor the mental anguish which the 
deceased may have sutlered will be considered as elements of damage; 

(h) the amount of insurance on the life of the deceased collected 
by his estate or by the claimants will not be taken into account in 
computing the damages which claimants may he entitled to recover; 

(i) no exemplary, punitive, or vindictive damages can be 
asse.ssed. . . . 

Mental suffering The legal concept of damages is judicially 
ascertained compensation for wrong. The compensation must be 
adequate and balance as near as may be the injury suffered. In 
many tort cases, including those for personal injury and for death, 
it is manifestly, impossible to compute mathematically or with any 
degree of accuracy or by the u.se of any precise formula the damages 
sustained. . . . This, however, furnishes no reason why the wrong¬ 
doer should escape repairing his wrong or why he who has suffered 
should not receive reparation therefor measured by rules as nearly 
approximating accuracy as human ingenuity can devise. To deny 
such reparation would be to deny the fundamental principle that 
there exists a remedy for the direct invasion of every right. 

Mental suffering is a fact just as real as physical suffering, and 
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susceptible of measurement by the same standards. The inter¬ 
dependency of the mind and the body . . . may result in a mental 
shock producing physical disorders. But quite apart from any such 
result, there can be no doubt of the reality of mental suffering, of 
sickness of mind as well as sickness of body, and of its detrimental 
and injurious effect on the individual and on his capacity to produce. 
Why, then, should he be remediless for this injury? . . . The 
difliculty of measuring mental suffering or loss of mental 
capacity is conceded, but the law does not refuse to lake notice 
of such injury on account of the difficulty of ascertaining its 
degree. . . . 

Mental suffering to form a basis of recovery must be real and 
actual, rather than purely sentimental and vague. 

Insurance . . I Unlike marine and fire insurance, a life insurance 
contract is not one of indemnity, but a contract absolute in its terms 
for the payment of an amount certain on the happening of an event 
certain ““death—at a time uncertain. The consideration for the 
claimants' contract rights is the premiums paid. These premiums 
are based upon the risk taken and are proportioned to the amount 
of the policy. The contract is in the nature of an investment made 
cither by, or in behalf of, the beneficiaries. The claimants’ rights 
under the insurance contracts existed prior to the commission of the 
act complained of. and prior to the death of deceased. Under the 
terms of the contract these rights were to be exercised by claimants 
upon the happening of a certain event. The mere fact that the act 
complained of hastened that event cannot inure to Germany’s benefit, 
as there was no uncertainty as to the happening of the event, but only 
as to the time of its happening. Sooner or later payment must be 
made under the insurance contract. Such payment of insurance, far 
from springing from Germany’s act, is entirely foreign to it. If it 
be said that the acceleration of death secures to the claimants now 
what might otherwise have been paid to others had deceased survived 
claimants, and that therefore claimants may fUKSsihly ha\e benefited 
through Germany’s act. the answer is that the law will not for the 
benefit of the wrongdoer enter the domain of speculation and con¬ 
sider the probability of probabilities in order to offset an absolute 
and certain contract right against the uncertain damages flowing 
from a wrong. . . . 

Exemplary damages .. . . In our opinion the words exemplar), 

vindictive, or punitive as applied to damages are misnomers. The 
fundamental concept of ‘damages’ is satisfaction, reparation for a 
loss suffered; a judicially ascertained compensation for wrong. The 
remedy should be commensurate with the loss, so that the injured 
parly may be made whole. The superimposing of a penalty in addi¬ 
tion to full compensation and naming it damages, with the qualifying 
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word exemplary, vindictive, or punitive, is a hopeless confusion of 
terms, inevitably leading to confusion of thought. . . . 

That one injured is, under the rules of international law, entitled 
to be compensated for an injury inflicted, resulting in mental suffering, 
injury to his feelings, humiliation, shame, degradation, loss of social 
position or injury to his credit or to his reputation, there can be no 
doubt, and such compensation should be commensurate to the injury. 
Such damages are very real, and the mere fact that they are difhcull 
to measure or estimate b> money standards makes them none the less 
real and affords no reason why the injured person should not be 
cornpensaied therefor as compensatory damages, but not as a 
penalty. . . . 

The industry of counsel has failed to point us to any money award 
by an international arbitral tribunal where exemplary, punitive, or 
vindictive damages have been assessed against one sovereign nation 
in favour of another presenting a claim on behalf of its nationals. . . . 

But it is not necessary for this Commission to go li^ the length 
of holding that exemplary damages cannot be awarded in any case 
by any international arbitral tribunal. A suHicient reason why such 
damages cannot be awarded by this C'onimission is that it is uithout 
the power to make such awards under the terms of its charter -the 
Treaty of Berlin. It will be borne in mind that this is a * I reaty 
betvNcen the I'nited .States and Germanv Restoring Friendly Relations ' 
-a Treaty of Peace. Its terms negative the concept of the imposition 
of a penalty by the I’nited Slates against Germany, save that the 
undertaking by Germany lo make reparatit)n to the United Slates 
and its nationals as stipulated in the 'Ireaty may partake of the 
nature of a penally. 

Part VII of the Treaty of Versailles ... deals with ‘ Penalties 
It is .significant that these provisions were not incorporated in the 
IVeaty of Berlin. 

In negotiating the 'Freaty of Peace, the United States and Germany 
were, of course, dealing directly with each other. Had there been 
any intention on the part of the United States to exact a penalty either 
as a punishment or as an example and a deterrent, such intention 
would have been clearly expressed in the Treaty itself; and, had it 
taken the form of a money payment, would have been claimed by 
the Government of the United States on its own behalf and not on 
behalf of its nationals. As to such nationals, care was taken to 
provide for full and adequate ‘indemnities’, ‘reparations’, and 
‘ .satisfaction ’ of their claims for losses, damages, or injuries suffered 
by them. While under that portion of the Treaty of Versailles which 
has by reference been incorporated in the Treaty of Berlin, Germany 


" 112 B.F.S.P., 1919, p. 1. 
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‘ accepts ’ responsibility for all loss and damage to which the United 
States and its nationals have been subjected as a consequence of the 
war/ nevertheless the United States frankly recognises the fact ‘ that 
the resources of Germany are not adequate ... to make complete 
reparation for all such lo.ss and damage \ but requires that Germany 
make ‘ compensation ’ for specified damages sulTered by American 
nationals. For the enormous cost to the Government of the United 
States in prosecuting the war no claim is made against Germany. 
... In view of this frank recognition by the Government of the 
United States of Germany’s inability to make to it full and complete 
reparation for all of the consequences of the war, how can it be 
contended that there should be read into the Treaty an obligation 
on the part of Germany to pay penalties to the Government of the 
United .States for the use and benefit of a small group of American 
nationals for whose full and complete compensation for losses sustained 
adequate provision has been made? 

The United States is in effect making one demand against Germany 
on some 12,500 counts. That demand is for compensation and 
reparation for certain losses sustained by the United Stales and its 
nationals. While in determining the amount which Germany is to 
pay each claim must be considered separately, no one of them can 
be disposed of as an isolated claim or suit, but must be considered 
in relation to all others presented in this one demand. In all of the 
claims the parties are the same. They must all be determined and 
disposed of under the same Treaty and by the same tribunal. If it 
were possible to read into the Treaty a provision authorising this 
Commission to assess a penalty against Germany as a punishment 
or as an example or deterrent, wdiat warrant is there for allocating 
such penalty or any part of it to any particular claim, and how' should 
it be distributed? . . . 

If it were competent for this Commission to impose such a penalty, 
what penalty staled in terms of dollars would suffice as a deterrent? 
And if this Commissiim should arrogate to itself the authority to 
impose in the form of damages a penalty which would effectively 
serve as a deterrent, wherein lie the boundaries of its powers? It 
is not hampered with any constitutional limitation save those found 
in the Treaty; and if the pvnver to impose a penalty exists under the 
Treaty may not the Commission exercise that power in a way to 
affect the future political relations of the two Governments? The 
mere statement of the question is its answer. Putting the inquiry only 
serves to illustrate how' repugnant to the fundamental principles of 
international law is the idea that this Commission should treat as 
justiciable the question as to w'hat penalty should be assessed against 

^Treaty of Versailles. Articles 231 and 232 and Annex I to Section I of 
Part VIII. 
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Germany as a punishment for the alleged wrongdoing. It is our 
opinion that as between sovereign nations the question of the right 
and power to impose penalties, unlimited in amount, is political 
rather than legal in its nature, and therefore not a subject within the 
jurisdiction of this Commission. 

The Treaty is our charter. We cannot look beyond its express 
provisions or its clear implications in assessing damages in any 
particular claim. We hold that its clear and unambiguous language 
does not authorise the imposition of penalties. Hence the funda¬ 
mental maxim, ‘ It is not allowable to interpret that which has no 
need of interpretation applies. But all of the rules governing the 
interpretation of treaties would lead to the same result. . . . Some 
of these are: The Treaty is based upon the resolution of the Congress 
of the United States, accepted and adopted by Germany. The language, 
being that of the United States and framed for its benefit, will be 
strictly construed against it. Treaty provisions must be so construed 
as to best conform to accepted principles of international law rather 
than in derogation of them. Penal clauses in treaties are odious and 
must be construed most strongly against those asserting them. 

The Treaty is one between two sovereign nations -a Treaty of 
Peace. There is no place in it for any vindictive or punitive provisions. 
Germany must make compensation and reparation for all losses 
falling within its terms sustained by American nationals. That com¬ 
pensation must be full, adequate, and complete. To this extent 
Germany will be held accountable. But this Commission is without 
power to impose penalties for the use and benefit of private claimants 
when the Government of the United States has exacted none. 

This decision . . . shall be determinative of all cases growing 
out of the sinking of the steamship Lusitania. . . . 

(The American and German Commissioners concurred in this 
Opinion.) 


149 

Claims Commission: Unithd States and Mexico 

Neer Claim 

(1926) Opinions of Commissioners, 1927, p. 71 

Neer, an American citizen, was employed as the superintendent of 
a mine in Mexico. In November, 1924, he and his wife were stopped 
by a number of armed men who engaged Neer in conversation. During 
this conversation shots were fired and Neer was killed. The United 
States, on behalf of Neer’s widow and daughter, claimed damages, 

® Vattel, Le Droit des Gens, 1758, Book II, Chapter XVII, S. 263. 
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alleging that the Mexican authorities showed an unwarrantable lack 
of diligence or investigation in prosecuting the culprits. 

The Commission disallowed the claim. 


Opinion 

Per the Commission: 

... As to lack of diligence, or lack of intelligent investigation, 
on the part of the Mexican authorities, after the killing . . . had 
been brought to their notice, it would seem that in the early morning 
after the tragedy these authorities might have acted in a more vigorous 
and effective way than they did. . . . There might have been reason 
for the higher authorities of the wState to intervene in the matter, as 
they apparently did. But in the view of the Commission there is a 
long way between holding that a more active and more efficient 
course of procedure might have been pursued, on the one hand, 
and holding that this record presents such lack of diligence and 
intelligent investigation as constitutes an international delinquency, 
on the other hand. 

The Commission recognises the difficulty of devising a general 
formula for determining the boundary between an international 
delinquency of this type and an unsatisfactory use of power included 
in national sovereignty. ... It is immaterial whether the expression 
‘ denial of justice ’ be taken in that broad sense in which it applies 
to acts of executive and legislative authorities as well as to acts of 
the courts, or whether it be used in a narrow sense which coniines 
it to acts of judicial authorities only; for in the latter case a reasoning, 
identical to that wliich—under the name of 'denial of justice’ - 
applies to acts of the judiciary, will apply be it under a different 
name—to unwarranted acts of executive and legislative authorities. 
Without attempting to announce a precise formula, it is in the opinion 
of the Commission possible ... to hold that the propriety of govern¬ 
mental acts should be put to the test of international standards, and 
that the treatment of an alien, in order to constitute an international 
delinquency, should amount to an outrage, to bad faith, to wilful 
neglect of duty, or to an insufficiency of governmental action so far 
short of international standards that every reasonable and impartial 
man w'ould readily recognise its insufficiency. Whether the 
insufficiency proceeds from deficient execution of an intelligent 
law or from the fact that the laws of the country do not 
empower the authorities to measure up to international standards is 
immaterial. 

It is not for an international tribunal such as this Commission to 
decide, whether another course of action taken by the local authorities 
. . . might have been more effective. On the contrary, the grounds 
of liability limit its inquiry to whether there is convincing evidence 
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either that the authorities administering the Mexican law acted in 
an outrageous way, in bad faith, in wilful neglect of their duties, or 
in a pronounced degree of improper action, or that Mexican law 
rendered it impossible for them properly to fulfil their task. No 
attempt is made to establish the second point. The first point is 
negatived by the full record of police and judicial authorities produced 
by the Mexican Agent, though the Commission feels bound to state 
once more that in its opinion better methods might have been used. 
. . . The American Agent in rebuttal offers nothing but affidavits 
stating individual impressions or suppositions. In the light of the 
entire record in this case the Commission is not prepared to hold 
that the Mexican authorities have shown such lack of diligence 
or such lack of intelligent investigation in apprehending and 
punishing the culprits as would render Mexico liable before 
this Commission. 

(Neilsen, American Commissioner, delivered a dissenting opinion.) 


150 

Franco-Mexican Mixed Claims Commission 

Jean-Baptiste Caire Case 

(1929) La Reparation des Doniniagcs causes an.x Etrangers par des 
M(>n vcmcnis Re voliitii mnaires. Jurisprudence de la Commission 
Franco-Mexicaine des Reclamations (1924-1932), 1933, 

Award No. 33, p. 207 

This was a claim presented on behalf of the widow of M. Cairc. 

On December 11, 1914, M. Cairc received a demand from Major 
Avila, who lodged in his house and was a follower of the conven- 
tionist general Urbina, for 5,000 Mexican gold dollars. M. Caire 
could not satisfy this demand as he did not possess this sum. He 
was then taken by Avila and a captain to the local barracks, where 
he was detained for some hours. On being returned to his home, 
the demand was made a second time under threat of his being shot. 
M. Caire offered to hand over all he had in paper money, namely, 
200 dollars. The two officers thereupon again took him to the barracks, 
where he was deprived of his clothing, and then, in the lightest of 
clothing and without shoes, he was taken by car to a nearby hacienda, 
where he was shot, together with M. Flores who had intervened on 
his behalf. 

His widow brought a claim before the National Claims Commis¬ 
sion, which agreed that his death had been caused by conventionist 
forces then in control of Mexico, but held that the claims law of 
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1919 which bound the Commission did not regard the conventionist 
forces as revolutionaries, and so would not grant an indemnity. 

The matter was referred to the Franco-Mexican Commission, 
which found for the widow. 


Judgment 

Per Verzijl, President: 

. . . (The plea of litispendence was raised by the Mexican Agent.) 
... In international relations three distinct hypotheses exist with 
regard to litispendence. Litispendence can exist between two arbitral 
tribunals, courts of justice, or other judicial or pseudo-judicial organs 
of an international character, or between any of these and a municipal 
tribunal, or between the tribunals of two different States. The last 
hypothesis belongs to the sphere of private international law, and 
may be ignored. Examples of the lirst hypothesis have not been 
frequent in the past for the simple reason that there were not many 
international tribunals or other organs in existence whose simul¬ 
taneous activities might have given rise to divergent or contradictory 
decisions. Of late the situation has altered, and there is now scope 
for a large number of conflicts between the Permanent Court of 
International Justice and an arbitral tribunal or the Council of the 
League of Nations, between the Council and the Assembly of the 
League of Nations, between a Mixed Arbitral Tribunal established 
by the Peace Treaties and the League Council or the Permanent 
Court, and the like. International practice has already presented 
suiricienl examples to compel the doctrine of international law to 
trace a passage for itself through . . . this unexplored field of inter¬ 
national law. Finally, the second hypothesis, an example of which 
confronts us in the present case, has not, so far as 1 know, given 
rise to any firmly developed doctrine as to the circumstances 
in which an international tribunal ought, or ought not, to decline 
to admit an issue brought before it on the ground that the same 
issue is pending before a municipal tribunal of one of the litigant 
States. . . . 

. . . There is no principle of international law which precludes 
the Franco-Mexican Commission from admitting a claim brought 
before it in accordance with the terms of an international convention, 
which does not limit the competency of the Commission in this 
respect, simply because, by chance, and as a result of imperfections 
in the municipal law, it is still pending before a Mexican tribunal 
acting as a court of first instance. There is no obligation upon the 
Franco-Mexican Commission to yield in this matter to the National 
Commission and to declare itself incompetent, nor is there the slightest 
obligation upon the Commission to impose upon claimants any 
conditions as to the admissibility of their claims that arc not envisaged 
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by the Convention, nor has the Commission any right to say that 
claims before the National Commission are. ipso facto, terminated 
by being received by the Franco-Mexican Commission. ... 

... (It was alleged by the defence that the assassins did not 
belong to either governmental or revolutionary forces.) The fact 
that the assassins of M. Caire were two individuals of the worst 
character is not enough to place them in the category of ‘ brigands ’ 
mentioned in paragraph 5 of Article 3 (of the Franco-Mexican Conven¬ 
tion, 1924), if it is clear that they nevertheless belong to one of the 
military forces enumerated in paragraphs 1-4 of that article.' Further¬ 
more, it is uncontested that, in the history of war, there has never 
been an armed conflict which has not given rise to criminal excesses 
by organised troops. In such cases the acts are still considered as 
acts committed b>' armed forces, the only question which arises is 
the point at which international responsibility for such acts falls 
upon the State which has raised the forces in question. 

It is necessary at itic outset to ascertain whether the persons 
responsible for M. Caire's death really belonged to one of the armed 
forces mentioned in paragraphs 1-4 of Article 3. In the light of the 
documents submitted, I, like the National Claims Commission, 
before which, in fact, the Mexican Agent did not contest the matter, 
accept as proved that M. Caire was executed by two olTicers of Villa’s 
army . . . belonging to General Urbina’s brigade, which at that time 
was in occupation of the city of Mexico. Granted that at that time 
the Northern Division (, of which this brigade was a part,) played 
a part in the revolutionary movement of 1913 and the following 
years which could in no way be distinguished frcmi that of the Zapatist 
forces dealt w'ilh in the Tinsoii Claim^~ the assassination of M. Claire 
must similarly, and for the same reasons, be attributed to revolutionary 
forces opposed to those which, after their victory, established a 
Government dc jure, in accordance with the terms *)f Article 3, 
paragraph 2, of the Claims Convention. 

That being so, 1 do not have to go into the question whether there 
was, in this case, any omission or fault on the part of the competent 
authorities. 

(As regards Mexico's responsibility for the acts of individual 
soldiers which were committed without orders or contrary to superior 
orders, or regardless of their connection with the aims of the revolu¬ 
tion,) J have already discussed this matter in general terms in the 
Pinson Case, and 1 pointed out that questions of responsibility in 
such cases must, in accordance with the Convention, be resolved in 
the light of the general principles of international law, both conven¬ 
tional and customary. If it were the case that the rules applicable 

^ For the text of this Article see the Pinson Case (1928), below. No. 183. 

^ See below, No. 183. 
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to international warfare on land applied equally to civil wars, the 
solution of such issues would be simple. Article 3 of Hague Con¬ 
vention IV, concerning the laws and customs of warfare on land,’ 
clearly states: ‘ A belligerent party which violates the Regulations 
(annexed to the present Convention) shall ... be responsible for all 
acts committed by persons forming part of its armed forces.’ If, on 
the other hand, this principle is of an exceptional character, and only 
applies to international warfare on land, there is no treaty provision 
covering civil wars, and the problems posed above can only be solved 
on the basis of generally accepted customary law. . . . 

If acts committed by troops during a civil war cannot be considered 
as being within the scope of the principle enunciated in 1907 for 
international war, the solution of such issues can only be found in 
the light of the general principles concerning the international respon¬ 
sibility of States for the acts of its organs. This principle is, however, 
subject to certain limitations; 

(a) The special characteristics which distinguish military forces 
from civil functionaries cannot but affect the extent of international 
responsibility attaching to their acts. In fact, as was pointed out by 
Professor Max Huber . . ., ‘ It ought ... to be recognised that the 
State must be considered as obliged to exercise a higher vigilance 
in anticipating wrongs committed by members of its armed forces, 
contrary to the rules of military law or discipline.’ ■* 

(b) The Franco-Mexican Claims Convention imposes a responsi¬ 
bility on Mexico, even with regard to injuries arising from acts which 
would not, by their nature, create any liability in strict law—for 
example, military measures taken by a constitutional Government 
by way of legitimate defence, and the same general principles of 
international law ought to be applied to matters connected with this 
cx gratia responsibility, 

(c) Mexico having also assumed responsibility for injury caused 
by military forces who, normally, would not bind her. for example, 
by defeated revolutionaries, the same general principles apply, because 
it is not merely the acts of governmental forces, but also those of all 
the revolutionary forces which give rise to an indemnity as if they 
were caused by military forces in the service of the legitimate 
Government. 

In examining these questions in the light of the general principles 
I have indicated, I find that these principles must be interpreted in 
accordance with the doctrine of the responsabilite objective of the 

^ Scott, Reports to the Hague Conferences of 1899 and 1907, 1917, p. 509. 

* Spanish Zone of Morocco Case (1925), 2 Reports of International Arbitral 
Awards, p. 615, at p.645, see below. No. 159, sub. nom. Beni-Madan, Rzlni 
Claim. 
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State, that is to say, a responsibility for those acts committed by its 
officials or its organs, and which they are bound to perform, 
despite the absence of fault on their part. . . . The State also 
bears an international responsibility for all acts committed by its 
officials or its organs which are delictual according to international 
law. regardless of whether the official or organ has acted within the 
limits of his competency or has exceeded those limits. . . . 

However, in order to justify the admission of this responsahilite 
objective of the State for acts committed by its officials or organs 
outside their competency, it is necessary that they should have acted, 
at least apparently, as authorised officials or organs, or that, in acting, 
they should have used powers or measures appropriate to their official 
character. . . . 

If 1 apply the principles just enunciated to the present case, and 
taking into consideration the fact that the assassins of M. C'aire were 
two military men dressed as a major and a captain, who were assisted 
by a number of privates, 1 find that the conditions for responsibility 
stipulated above have been fully satisfied. The officers in question, 
whatever their origins may have been, consistently held themselves 
out as officers of General Urbina's brigade, which was a part of 
V^illa’s forces; in this capacity they first demanded certain sums of 
money and then took the victim to a barracks of the occupation forces, 
and it is clearly because of M. Cairo’s refusal to meet this demand 
that they finally shot him. In these circumstances, there can be no 
doubt that the two officers, even if they ought to be censured for 
having exceeded their competency, which is by no means certain, 
and even if their superior had issued contrary orders, have involved 
the responsibility of the State, being covered by their character as 
officers and having made use of means placed, for this reason, at their 
disposal. 

For these reasons, I have not the slightest hesitation in saying 
that ... the events of December 11, 1914, which involved M. Caire’s 
death fall within the category of acts which result in the international 
responsibility of the State of which the wrongdoers are nationals. . . . 

. , . (As regards acts which were not connected with aims of the 
revolution,) the international responsibility of wStates has never been 
subordinated to the ends which the injurious acts purported to serve; 
rather to the contrary, if there is any restriction on the ^State’s responsi¬ 
bility it should be directed to excluding all those occasions and acts 
which have been clearly dictated by the necessities of the situation 
in which the State found itself, and not in those cases in which raisons 
d'etat or the aims of the revolution did not necessitate them. . . . 

For these reasons, the Commission, by a majority, decides, amend¬ 
ing the dictamen of the National Claims Commission, that M. Jean- 
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Baptiste Caire was assassinated by forces envisaged in Article 3, 
paragraph 2, of the Convention, and awards to his successor, by 
way of indemnity, the sum of 20,000 Mexican gold piastres, without 
interest. . . . 

(In a short additional opinion the French Commissioner, in 
addition to accepting the President’s judgment, modified his attitude 
as expressed in the Pinson Claim\ the Mexican Commissioner 
dissented.) 


151 

International Court or Justice 
Corfu Channel (Assessment of Compensation) 

(194<)) LCJ, Reports 1949. p. 244 

For an account of the facts leading to the dispute between Great 
Britain and Albania see Corfu Channel (Preliminary Objection) and 
Corfu Channel (Merits), above. Nos. 142 and 64. 

At the hearing on the assessment of compensation Albania, w'ho 
had contended that the Court had no jurisdiction to decide this issue, 
failed to appear, although Ecer, Judge ad Iuk'. took his place on the 
Bench. 

The Court, by twelve votes to two, fixed the compensation due 
from Albania to Great Britain at £843,947. 

Judf^ment 

Per Curiam : 

. . . On June 24, 1949, the President of the Court made an order 
in which it was stated that . . . Albania had asked for the extension 
of the time-limit for the presentation of the Albanian observations 
(on the British claim) . . and that there was no reason for refusing 
the request. The President accordingly decided to extend the time¬ 
limits. . . . 

In a letter dated June 29, 1949, the Agent for the Albanian Govern¬ 
ment informed the Court that, in the opinion of his Government: 

" in accordance with the Special Agreement signed between the Agents 
of the People’s Republic of Albania and of Great Britain, on March 
25, 1948, and presented to the Court on the same day, the Court had 
solely to consider the question whether Albania was, or was not, 
obliged to pay compensation for the damage caused to the British 
warships . . and the Special Agreement did not provide that the 
Court should have the right to fix the amount of the compensation 
and,consequently, to ask Albania for information on that subject.’. . . 
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In a telegram dated November 15, . . . Albania reasserted the 
opinion expressed in the Albanian Agent’s letter of June 29. and 
stated that the Albanian Government did not consider it necessary 
to be represented at the hearing. . . . 

(On November 17), after the Agent for the United Kingdom 
Government had been heard, the President announced that the Court 
had decided, in pursuance of paragraph 2 of Article 53’ of the Statute, 
to examine the figures and estimates submitted by the United Kingdom 
Government, and, in conformity with Article 50 of the Statute, to 
entrust this investigation to experts as it involved questions of a 
technical nature. . . , 

The United Kingdom Government . . . stated that it noted that 
the experts had come to the conclusion that the claim submitted by 
that Government might be taken as a fair and accurate estimate of 
the damage sustained and did not therefore wish to make any 
observations on the particular calculations of the experts. 

On the expiry of the time-limit granted to the Parties for the 
submission of their written observations, a letter signed' by the 
Albanian Charge d’AlTaires in Paris, and dated December 10, 1949, 
was handed to the Registrar of the Court. This letter asked for a 
change in the procedure instituted by the Court for the submission 
of observations, and, failing that, for a prolongation of the appointed 
time-limit until December 23. The Court points out that it has given 
ample opportunity to the Albanian Government to defend its case; 
that, instead of availing itself of this opportunity, that Government 
has twice disputed the Court’s jurisdiction in the present part of the 
proceedings, that it did not file submissions and declined to appear 
at the public hearing. ... In those circumstances the Court cannot 
grant the request of the Albanian Government. 

. . . The Albanian Government disputed the jurisdiction of the 
Court with regard to the assessment of damages. The Court may 
confine itself to stating that this jurisdiction was established by its 
Judgment of April 9, 1949;* that, in accordance with the Statute - 
Article 60 which, for the settlement of the present dispute, is 
binding upon the Albanian Government, that Judgment is final and 
without appeal, and that therefore the matter is res judicata. 

The position adopted by the Albanian Government brings into 
operation Article 53 of the Statute, which applies to procedure in 
default of appearance. This Article entitles the United Kingdom 

^‘1. Whenever one of the parties docs not appear before the Court, or fails 
to defend its case, the other party may call upon the Court to decide in 
favour of its claim. 

2. The Court must, before doing so, satisfy itself, not only that it has 
jurisdiction in accordance with Articles 36 and 37, but also that the claim is 
well founded in fact and law.* 

^ Corfu Channel (Merits), sec above, No. 64. 
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Government to call upon the Court to decide in favour of its claim, 
and, on the other hand, obliges the Court to satisfy itself that the 
claim is well founded in fact and law. While Article 53 thus obliges 
the Court to consider the submissions of the Party which appears, it 
does not compel the Court to examine their accuracy in all their 
details; for this might in certain unopposed cases prove impossible 
in practice. It is sufficient for the Court to convince itself by such 
methods as it considers suitable that the submissions are well founded. 

It was in view of these considerations and on account of the 
technical nature of the questions involved in the assessment of com¬ 
pensation in the present case that the Court ordered the expert inquiry 
mentioned above. . . . 

. . . The United Kingdom estimates the damage sustained by 
the total loss of the destroyer Sauniarez. at £700,087: this sum repre¬ 
sents the replacement value of the ship at the time of its loss in 
1946—after deducting the value of usable parts, (such as) equipment 
(and) scrap and the value of stores that must be considered as lost. 

The experts, for their part, estimated the whole of this damage 
at a somewhat higher figure, £716,780. 

The Court considers the true measure of compensation in the 
present case to be the replacement cost of the Saumarez at the lime 
of its loss. The Court is of the opinion that the amount of compensa¬ 
tion claimed by the United Kingdom Government has been justified. 
It cannot award more than the amount claimed in the submissions of 
the United Kingdom Government. 

. . . The United Kingdom Government, under the head of damage 
caused to (the destroyer VolageX claimed a sum of £93,812. The 
slightly lower figure of the experts, £90,800, may, as their Report 
points out, be explained by the necessarily approximate nature of 
the valuation, especially as regards stores and equipment. 

The Court considers that the figures submitted by the United 
Kingdom Government are reasonable and that its claim is well 
founded. In this matter it takes note of the following conclusion 
in the experts’ Report: ‘During their inquiry and calculations, and 
as a result of their experience and of the information placed before 
them, the experts have become convinced that the claim of £793,899 
submitted by the United Kingdom Government may be taken as a 
fair and accurate estimate of the damage sustained.’ 

. . . The United Kingdom Government claimed (in respect of 
deaths and injuries of naval personnel) a sum of £50,048, representing 
the cost of pensions and other grants made by it to victims or their 
dependents, and for costs of administration, medical treatment, etc. 

This expenditure has been proved to the satisfaction of the Court 
by the documents produced by the United Kingdom Government. . . . 
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Finally, the Court points out that the United Kingdom Govern¬ 
ment, in . . . its written Observations . . mentioned certain 
damage, for which it expressly stated that it did not ask for compensa¬ 
tion. The Court need therefore express no view on this subject. 

For these reasons, the Court, by twelve votes to two, gives judg¬ 
ment in favour of the claim of the Government of the United Kingdom, 
and fixes the amount of compensation due from the Peoples’ Republic 
of Albania to the United Kingdom at £843,947. . . . 

(Judge Krylov dissented from this judgment, and Ecer, Judge 
ad hoc, delivered a dissenting opinion.) 



Part Six 


WAR AND NEUTRALITY 



Chapter 27 


STATUS MIXTUS AND COMPULSORY 
MEASURES SHORT OF WAR 

2 Hyde, 1654-1678. Schwarzenberger: Manual. 76-78. 

2 Oppenheim, 106-143. 1 Schwarzenberger, 257-263. 
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Special Arbitral Tribunal : Gi:rmany -Portugal 

The Naulilaa Incident 

(1928) 2 Reports of International Arbitral Awards, p. 1012, at p. 1019. 


In October, 1914, while Portugal was still neutral, a German party 
from German South-West Africa, entered Portuguese African 
territory. At first the relations between the party and the Portuguese 
authorities were friendly, but at the Portuguese post at Naulilaa a 
misunderstanding arose due to the incompetence of the German inter¬ 
preter. In the course of this misunderstanding shots were fired and, 
on October 19, a German olficial and two of his officers were killed: 
By way of reprisal, the Governor of German South-West Africa sent 
a punitive force into Portuguese territory. The German expeditionary 
force commanded by Major Franck advanced on the fort of Naulilaa 
within Portuguese territory, and there engaged the Portuguese 
defenders who had been sent, under Colonel Rogadas, to defend 
Angola’s southern frontier and subdue the Cuanhama tribe, which had 
not yet recognised Portuguese authority. In this engagement the 
Portuguese were defeated and withdrew to a new defence line well to 
the north of their original positions, while the German forces returned 
to German territory. After this retreat the whole of the evacuated 
area was pillaged by a native rising. In the spring of 1915 the 
Portuguese sent an expedition to subdue the native rising, recapture 
the abandoned territory and reduce the Cuanhamas to obedience. 

The Tribunal was instructed to ascertain the extent of Germany’s 
responsibility for the incident, the legitimacy of the measures taken 
by her, and her responsibility for all that ensued. 

The arbitrators held that Germany owed reparation to Portugal 
for the damage caused at Naulilaa. 

639 
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Judgment 

Per the Tribunal: 

. . . Section 4 of the Annex to Articles 297 and 298 of the Treaty 
of Versailles ‘ regulates claims brought on behalf of Allied nationals 
in respect of acts committed by Germany or by any German 
authorities, before the entry into the war of the Power of which they 
are nationals. 

It envisages actions directed against a State by those authorities, 
whose acts involve State responsibility. In common law, such actions 
are governed by the rules of international law. Although the Treaty 
docs not refer to this law expressis verbis, it in no wise excludes its 
operation. On the contrary, the establishment of a neutral arbitral 
tribunal—in contradistinction to the mixed tribunals established to 
determine issues of a dilTcrcnt character— and the use of the expression 
‘ acts committed ’ (acres commis), which is a term of international law, 
leads one to conclude that the Treaty did not intend to substitute a 
jus tractatus for international law as generally applied by arbitral 
tribunals in similar cases. . . . 

The arbitrators . . . are of the opinion that the present action is 
governed by the rules of international law. 

On the other hand, the arbitrators consider that, in accordance 
with Article 38 of the Statute of the Permanent Court of International 
Justice, they must apply: 

(a) international conventions, establishing rules expressly recog¬ 
nised by the contesting States; 

(b) international custom, as evidence of a general practice accepted 
as law; 

(c) the general principles of law recognised by civilised nations; 

(d) judicial decisions and doctrine, as subsidiary means for the 
determination of rules of law. 

Finally, in the absence of any rules of international law which 
are applicable to the facts in dispute the arbitrators consider that they 
ought to fill the lacuna by reaching a decision in accordance with 
principles of equity, fully taking into account the spirit of international 
law, applied by analogy and having regard to its evolution. . . . 

M12 B.F.S.P., 1919, p. 1: ‘All properly, rights and interests of German 
nationals within the territory of any Allied or Associated Power . . . may 
be charged by that Allied or Associated Power with payment of amounts 
due in respect of claims by the nationals of that Allied or Associated f\)wer 
. . . and with payment of claims growing out of acts committed by the 
German Government or by any German authorities since July 13, 1914, 
and before that Allied or Associated Power entered into the war. . . 
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In view of the established facts, the arbitrators cannot accept the 
contentions of either party. 

It has been proved that the purpose of the German mission was 
to assure supplies and postal communications for South-West Africa. 
This object was far too important to serve as a mere pretext (for a 
survey prior to invasion, as alleged by Portugal). The Germans had 
the greatest interest in the success of the mission, and this success 
could only be achieved by strict compliance with the rules of the 
Portuguese authorities. . . . 

Neither the strength of the expedition, nor its armament, allows 
the assumption of a truly offensive purpose. . . . 

The original cause of the deplorable incident at the Naulilaa fort 
lay in an initial misunderstanding, due to the fact that the parties 
did not understand each other and that the interpreter was incom¬ 
petent. It was continued by an error followed by an imprudence on 
the part of Dr. Schultze-Jena (, the leader of the German mission). . . . 

The final cause was an unfortunate - and perhaps misunderstood 
—action of Dr. Schullze-Jena and another of Lieutenant Roeder (one 
of the German officers). . . . 

The arbitrators have come to the following conclusions:. 

(a) The Naulilaa incident was not the consequence of any act 
contrary to international law imputable to German or Portuguese 
civil or military officials. In particular, there must be excluded, on 
the part of the Schultzc-Jena mission, any calculated penetration into 
Portuguese territory, with the clandestine object of commencing or 
preparing an invasion, and, on the part of the local Portuguese military 
authorities, any premeditated intention to lure the German mission 
to Naulilaa, with the intention of destroying or capturing it. 

(b) The deplorable events which ensued at the fort are clearly of 
a fortuitous character. They were the result of a series of misunder¬ 
standings due to the inefficiency of the interpreter, next an imprudence 
on the part of Dr. Schultze-Jcna, and finally an unfortunate action, that 
may have been misunderstood, which caused Lieutenant Screno (, the 
Portuguese officer who had been negotiating with the German parly,) 
to think that he was being threatened and to seek legitimate measures 
of defence. 

(As regards the question of reprisals) the most recent doctrine, 
especially German doctrine, defines reprisals as follows: — 

Reprisals are acts of self-help by the injured State, acts in 
retaliation for acts contrary to international law on the part of the 
offending State, which have remained unredressed after a demand for 
amends. In consequence of such measures, the observance of this 
or that rule of International law is temporarily suspended, in the 
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relations between the two States. They are limited by considerations 
of humanity and the rules of good faith, applicable in the relations 
between States. TThey are illegal unless they are based upon a previous 
act contrary to international law. They seek to impose on the offend¬ 
ing State reparation for the offence, the return to legality and the 
avoidance of new offences. 

This definition does not require that the reprisals should be 
proportionate to the offence. On this point, authors, unanimous until 
a few years ago. begin to be divided in their opinions. The majority 
regard a certain proportion between the offence and the reprisals as 
a necessary condition for the legitimacy of the latter. Other authors, 
among the most modern, no longer require this condition. In so far 
as international law in the making as a result of the experiences of the 
last war is concerned, it certainly tends to restrict the notion of 
legitimate reprisals and to prohibit any excess. . . . 

The arbitrators reject (the German argument that the reprisals 
were legal). 

. . . The deaths of Dr. Schultze-Jena and the two officers accom¬ 
panying him were not the result of any act contrary to international 
law committed by the Portuguese authorities. 

A neutral State has the right to disarm and intern belligerents 
who enter its territory while carrying arms.... 

(As regards the expulsion of the German consul, this took place 
after the German attacks.) Furthermore, the expulsion of a consular 
agent, of whom a State has cause to complain, might constitute an 
‘ unfriendly ’ act, giving rise to diplomatic representations, but it 
cannot, when done in the exercise of the sovereignty of a neutral State, 
constitute an act contrary to international law justifying, under the 
title of reprisals, an attack accompanied by all the rigours of war. 

The first condition, in fact the sine qua non, of a resort to reprisals 
is the existence of a previous act contrary to international law. This 
condition, the necessity of which is recognised in the German case, is 
lacking. . . . 

Even if the arbitrators had held that the actions of the Portuguese 
authorities had been contrary to international law. the German case 
would still fail for two reasons, each of which is decisive: 

Reprisals are only legitimate when they have been preceded by 
an unsuccessful demand for redress. In fact, the employment of force 
is only justified by necessity. It is impossible to regard as a demand 
from one State to another, the communication by the authorities of 
the offended State among themselves of the news of the alleged offence. 
. . . There was, on the part of the South-West African authorities, a 
resort to force, without any previous attempt being made to obtain 
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satisfaction by legal means, and this would be sufficient to prevent 
the reprisals being legitimate. 

In its Reply, Germany admitted the need for proportion between 
the reprisals and the offence. Even if it is admitted that international 
law only requires relative approximation of the reprisals to the offence, 
reprisals out of all proportion to the act that inspired them ought 
certainly to be considered as excessive and illegal. ... It is quite clear 
that the six acts of reprisal which followed the incident at Naulilaa 
were disproportionate to that incident. 

The arbitrators have come to the conclusion that the German 
acts of aggression in October, November and December, 1914, on the 
Angola frontier, cannot be considered as legitimate reprisals for the 
Naulilaa incident or for the subsequent acts of the Portuguese 
authorities, there being no prior attempt to achieve redress and no 
proportionate relation between the alleged offence and the reprisals 
taken. . . . 

Some of the damage in respect of which Portugal claims repara¬ 
tion is the immediate consequence of the unjustified acts of 
aggression committed by Germany; for example, civilians or soldiers 
killed or wounded in combat with German troops. . . . 

As regards the remainder of the damage, the Portuguese claims 
relate to injuries of which the acts of German aggression were not 
the sole cause; for example, after the Portuguese retreat there was a 
native rising. This revolt was on a large scale, was complicated by 
intertribal struggles, a large fertile area was pillaged, the most pacific 
of the native peoples were massacred, and the whole disaster was 
aggravated by famine as a result of an exceptionally severe drought. 
In order to reduce the rebellion, rcoccupy the evacuated territory and 
subdue the Cuanhamas, who had not recognised Portuguese rule, a 
strong military expedition was necessary, and it had to fight a number 
of violent engagements before achieving its objectives. Portugal is. 
in fact, seeking to recover reparation from Germany in respect of a 
ravaged country, a decimated indigenous population and a costly 
military campaign. 

The respondent State denies all responsibility, contending that the 
damage was caused not by its acts, but by the Negro revolt to which 
it was not in any way a party. Portugal, on the other hand, has sought 
to show that the revolt was the result of anti-Portuguese propaganda 
by German agents among the native population, and that it was 
Germany who incited the resistance of the Cuanhamas and armed 
and trained them. .. . 

(The arbitrators were of the opinion that there was not sufficient 
proof of the alleged propaganda.) As for the Cuanhamas, . . . there 
is absolutely no proof that German agents had, in any way, inspired 
resistance to the Portuguese authorities. . . , 
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It is clear, therefore, that it is not as the instigator of the Negro 
revolt that Germany can be held liable for the damage caused by 
this revolt. But it is essential to examine whether this rising could 
ever have taken place without the aggression for which Germany is 
liable. From this point of view, the Cuanhamas are a special case: 
these people were in rebellion even before the war, and the expenses 
of Portuguese expeditions sent to subdue them obviously cannot be 
charged to Germany. On the other hand, it is very likely that the 
rising of the other natives, which took place immediately after the 
Naulilaa incident, is related to that event, the Negroes having taken 
advantage of the Portuguese defeat to revolt. The question is, there¬ 
fore, how far, in estimating the indemnity in respect of the German 
aggression, account should be taken of damage which this aggression 
has caused indirectly by providing an opportunity to third parties— 
the Negroes—to commit acts which have directly caused it. 

. . . Portugal, herself, has expressly renounced reparation for any 
indirect damage she may have suffered. Nevertheless, she claims 
indemnity for the damage caused by the Negro revolt claiming, on the 
one hand, that Germany had inspired this revolt and, on the other, 
that it was the natural and necessary consequence of the acts of 
aggression committed by Germany. The Arbitrators have already 
dismissed the first allegation for lack of proof. As regards the second 
contention, it is necessary to observe the following: 

The Franck expedition had the sole—though illegal—purpose of 
taking reprisals in the form of the destruction of the fort in retaliation 
for the deaths of the three Germans. This objective was in no wise 
associated with any idea of invading or conquering the Portuguese 
colony. In fact, after the engagement and the burning of the fort the 
German column withdrew, without making any attempt to pursue the 
Portuguese forces. However, not appreciating the strength or the 
intention of his opponent the Portuguese commander undertook a 
major evacuation. . . . The arbitrators do not intend to criticise or 
judge, from the military point of view, the measures taken by the 
Portuguese commander, nor was it for them to appraise his refusal 
to enter into communication*with the German commander who, after 
the incident, offered to discuss with him the steps that should be taken 
to prevent the threatened rising of the Negroes. But they must state 
that, if he thought it necessary to repel these overtures and give up 
this vast area which immediately led to the Negro rising, this was 
entirely within his responsibility, for he was not acting under the 
pressure of German forces and as a result Germany cannot be held 
liable for damage consequent upon a decision freely taken by the 
Portuguese commander. 

However, it is clear that the German aggression was, in itself, 
likely to create trouble among the indigenous population, and it was in 
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the natural order of things that the Negroes, who had been suppressed 
for many years, should make use of the opportunity to revolt. There 
is no doubt that the Germans could not foresee the extent to which 
this revolt went because of the special surrounding circumstances, but 
they should have appreciated that their military action, undertaken 
in a country that had only recently been pacified, would entail formid¬ 
able consequences for the Portuguese authorities. It would not be 
just to limit Germany’s responsibility strictly to the damage which has 
been caused by the German forces themselves and by them alone, and 
there is room to allow Portugal, under the head of reparation for 
damage, an indemnity which is arrived at by the Arbitrators equitably, 
taking note of all the circumstances, without any need to enter into 
the details of any of the claims. 

In conclusion, it is necessary to distinguish two categories of 
damages. The immediate damage caused by the German aggression 
that the respondent State must repair in its entirely, . . . and other 
damage which the Arbitrators may take into account to a limited 
extent in fixing an equitable supplementary indemnity, bearing in mind 
the fact that to a great extent this damage was the result of causes 
foreign to Germany. 

For these reasons the Arbitrators find that Germany must repair 
the damage caused by her aggression at... Naulilaa.... 


153 

The High Court of Admiralty 
The Hoop 
(1799) 1 C. Rob. 196 


A neutral ship was bound from Rotterdam ostensibly to Bergen. 
She was really coming to a British port, but chose Bergen as her port 
of destination to deceive French cruisers. The vessel was seized as 
prize, and the importers of its cargo claimed that the goods were to 
be imported on account of British merchants, to be used in the 
manufactures and commerce of this country. The importers had 
previously obtained special orders in council permitting them to trade 
with the enemy, but on this occasion they had been informed that 
they could import without any licence by reason of two Acts of 
1795.^ The Court rejected the claims. 


' 35 Geo. 3, cc. 15 & 80. 
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Judgment 

Per Sir William Scott: 

... It is said that (the) circumstances compose a case entitled to 
great indulgence; and I do not deny it But if there is a rule of law 
on the subject binding the Court. I must follow where that rule 
leads me. . . . 

In my opinion there exists such a general rule in the maritime 
jurisprudence of this country, by which all subjects trading with the 
enemy, unless with the permission of the sovereign, is interdicted. 
It is not a principle peculiar to the maritime law of this country; it is 
laid down by Bynkershoek as an universal principle of law. ... He 
proceeds to observe that the interests of trade, and the necessity 
of obtaining certain commodities, have sometimes so far overpowered 
this rule that different species of traffic have been permitted, prout e 
rc SLia, subditorumque suorum esse censent principes.^ But it is in all 
cases the act and permission of the sovereign. Wherever that is 
permitted, it is a suspension of the war quoad hoc. It is. as he 
expresses it, pro parte sic helium, pro parte pax inter suhditos utriiisque 
principis. It appears ... to have been the law of Holland, . . . 
of France,... (and) of Spain; and it may, I think, without rashness be 
affirmed to have been a general principle of law in most of the countries 
of Europe. 

By the law and constitution of this country, the sovereign alone 
has the power of declaring war and peace. He alone, therefore, who 
has the power of entirely removing the state of war, has the power 
of removing it in part, by permitting, where he sees proper, that com¬ 
mercial intercourse which is a partial suspension of the war. There 
may be occasions on which such an intercourse may be highly 
expedient. But it is not for individuals to determine on the expediency 
of such occasions on their own notions of commerce. ... It is for the 
state alone, on more enlarged views of policy, and on consideration of 
all circumstances that may be connected with such an intercourse, to 
determine when it shall be permitted, and under what regulations. In 
my opinion, no principle ought to be held more sacred than that this 
intercourse cannot subsist on any other footing than that of the direct 
permission of the state. . . . 

Another principle of law, of a less politic nature, but equally 
general in its reception and direct in its application, forbids this sort 
of communication (between enemy nationals) as fundamentally 
inconsistent with the relation at that time existing between the two 
countries; and that is, the total inability to sustain any contract by 
an appeal to the tribunals of the one country, on the part of the 
subjects of the other. In the law of almost every country, the 


* Queestionum Juris Puhlici, 1737, Book 1, chapter 3. 
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character of an alien enemy carries with it a disability to sue, or to 
sustain ... a persona standi in judicio. The peculiar law of our 
country applies this principle with great rigour. The same principle is 
received in our courts of the law of nations; they are so far British 
courts that no man can sue therein who is a subject of the enemy, 
unless under particular circumstances that pro hdc vice discharge him 
from the character of an enemy, such as his coming under a flag 
of truce, a cartel, a pass, or some other act of public authority that 
puts him in the king’s peace pro hdc vice. But otherwise he is totally 
€xlex\ Even in the case of ransoms which were contracts, but 
contracts arising ex jure belli, and tolerated as such, the enemy was not 
permitted to sue in his own proper person for the payment of the 
ransom bill; the payment was enforced by an action brought by the 
imprisoned hostage in the courts of his own country for the recovery 
of his freedom. A state in which contracts cannot be enforced, 
cannot be a state of legal commerce. . . . 

Upon these and similar grounds it has been the established rule of 
the law of this Court . . . that a trading with the enemy, except under 
a royal licence, subjects the property to confiscation. . . . The rule has 
been so firmly established, that no one case exists which has been 
permitted to contravene it. . . . It has been enforced not only against 
the subjects of the Crown, but likewise against those of its allies in the 
war, upon the supposition that the rule was founded on a strong and 
universal principle which allied states in war had a right to notice and 
apply, mutually, to each other’s subjects. . . . 

What the common law of England may be, it is not necessary, nor 
perhaps proper, for me to inquire; but it is difficult to conceive that 
it can by any possibility be otherwise, for the rule in no degree arises 
from the transaction being upon the water, but from principles of 
public policy and of public law, which are just as weighty on the one 
element as on the other, and of which the cases have happened more 
frequently upon the water, merely in consequence of the insular 
situation of this ccruntry. . . . 

... A reference has been made to certain acts of parliament. It 
is not argued that these statutes will . . . authorise such a trade, but 
that they might have led to an innocent mistake on the subject. These 
statutes, it is admitted, were made to apply only to the property of 
persons in Holland, while hostilities were impending. It was necessary 
that some provisions should be made for the security of the loyal 
Dutchmen who might migrate to this country. It was found necessary, 
on this account, to relax the navigation laws; and for this purpose an 
order (in) council first issued, which was afterwards confirmed by 
these acts, as necessary to support the order and protect those who 
acted under it, but merely widi respect to property so circumstanced. 
These were mere Custom-house regulations, and nothing else: and 
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it is impossible to entertain a doubt respecting the interpretation 
of them. 

It appears that these parties had before applied to the council for 
special orders, and had always obtained them. It is much to be 
regretted that they had not applied again to the same source of 
information: Instead of doing so, they consulted the commissioners 
of the customs, very proper judges to ascertain what goods might be 
imported under the revenue laws; but this is a matter of general law. 
on which they are not the persons best qualified to give information, 
or advice. The intention of the parties might be perfectly innocent; 
but there is still the fact against them of that actual contravention of 
the law, which no innocence of intention can do away. . . . The Court 
has no power to depart from the law which has been laid down; and 
1 am under the necessity of rejecting the claims. . . . 


154 

The High Court of Admiralty 
The Eliza Ann 
(1813) 1 Dods. 244 (see above, No. 132) 


155 

The High Court of Chancery 

Sutton V. Sutton 

(1830) 1 Russ. & M. 664 

A testator, resident in North Carolina before the separation of the 
United States from Great Britain, continued to reside in the United 
States as an American citizen until his death in 1794. He left an 
undivided share of certain tenements in London to an English devisee 
on trust for sale. The devisee refused to fulfil the trust and died in 
1806. The testator’s heir-at-law, an American citizen, died intestate 
in 1810, and in 1819 his heir-at-law, also an American citizen, sold 
his undivided share of the tenements in London. The present action 
was for the specific performance of the contract and depended upon 
the validity of the vendor’s title, it having been contended that, the 
relevant articles of the Jay Treaty, 1794,* having been terminated by 
the war of 1812, the vendor was an alien and therefore unable to 
convey the lands. 


* 1 Malloy, Treaties, p. 590. 
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The Court held that the conveyance was valid in accordance with 
Article 9* of the Treaty, and the Act of 1797* for carrying into 
execution the Treaty of Amity, Commerce and Navigation, concluded 
between His Majesty and the United States of America. 


Judgment 


Per Sir John Leach, M.R.: 

The relations which had subsisted between Great Britain and 
America, when they formed one empire, led to the introduction of the 
ninth section of the Treaty of 1794, and made it highly reasonable 
that the subjects of the two parts of the divided empire should, not¬ 
withstanding the separation, be protected in the mutual enjoyment 
of their landed property; and, the privileges of natives being 
reciprocally given, not only to the actual possessors of lands, hut to 
their heirs and assigns, it is a reasonable construction that it was the 
intention of the Treaty that the Treaty should be permanent, and not 
depend upon the continuance of a state of peace. 

The Act of (1797) gives final effect to this Article of the Treaty in 
the strongest and clearest terms ^ ; and if it be, as I consider it. the 
true construction of this Article, that it was to be permanent, and 
independent of a state of peace or war, then the Act of Parliament 
must be held ... to declare this permanency; and when a subsequent 
section should provide that the Act is to continue in force so long only 
as a state of peace shall subsist, it cannot be construed to be directly 
repugnant and opposed to section 24, but is to be understood as 
referring to such provisions of the Act only as would in their nature 
depend upon a state of peace. 

1 am of opinion, therefore, in favour of the title, and consider that 

* ‘ It is agreed that the British subjects who now hold lands in territories of 
the United States, and American citizens who now hold lands in the 
dominions of His Majesty, shall continue to hold them according to the nature 
and tenure of their respective estates and titles therein; and may grant, 
sell or devise the same to whom they please, in like manner as if they were 
natives: and that neither they nor their heirs or assigns shall, so far as may 
respect the said lands and the legal remedies incident thereto, be regarded 
as aliens.’ 

® 37 G. 3, c. 97. 

^Section 24: ‘And whereas by the 9th article of the said Treaty, it was 
agreed that . . . American citizens, who then held lands in the dominions 
of His Majesty, shall continue to hold them, . . . and might grant, sell 
or devise the same ... in like manner as if they were natives; and that 
neither they nor their heirs or assigns should ... be regarded as aliens: 
be it therefore enacted . . . that ail lands, tenements, and hereditaments in 
the kingdom of Great Britain, . . . which . . . were held by American citi¬ 
zens, shall be held and enjoyed, granted, sold and devised, according to 
the stipulations and agreements contained in the said article; any law, 
custom, or usage to the contrary notwithstanding.’ 
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the heirs and assigns of every American who held lands in Great 
Britain at the time mentioned in the Act of (1797) are, as far as regards 
those lands, to be treated not as aliens, but as native subjects. . . . 


156 

Court of Appeal 

Kawasaki Kisen Kabushiki Kaisha of Kobe v. 
Bantbam Steamship Co., Ltd. 

[1939] 2 K.B. 544 


By a time charterparty dated June 2, 1936, the defendants let one of 
their steamships to the plaintiffs as charterers. Clause 31 of the 
charterparty provided; ‘ Charterers and owners to have the liberty of 
cancelling this charterparty if war breaks out involving Japan.’ On 
September 18, 1937, the owners withdrew the steamer and cancelled 
the charterparty on the ground that war had broken out involving 
Japan. The charterers contended that the cancellation was wrongful 
and claimed damages for breach of contract. The matter was referred 
to arbitration in accordance with the charterparty, and the umpire 
found that although large-scale military operations were in progress 
between China and Japan, there had been no declaration of war, and 
diplomatic relations between the two countries had not been broken 
off. Furthermore a letter from the Foreign Office to the plaintiffs’ 
solicitor stated that although the position in China was anomalous. 
His Majesty’s Government were not prepared to say that a state 
of war existed. The Foreign Office intimated that the meaning of the 
term ‘ war ’ in a charterparty might well depend on the interpretation 
of the relevant clause regardless of the Government’s attitude. 

After examining the facts and the statements made in regard to the 
conflict in China the umpire held, as a question of fact, that war had 
broken out involving Japan. He therefore made an award in favour 
of the owners. This award was confirmed by the Court of first 
instance, and the plaintiffs’ appeal was dismissed by the Court of 
Appeal. 


Judgment 

Per Sir Wilfrid Greene, M.R.: 

... (Counsel) on behalf of the appellants... said that in all matters 
of State it is a rule of law in this country that the decision or statement 
of the Executive Government as to a particular state of facts is not 
merely conclusive but essential, and, as the basis of that rule, he 
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asserted that it was undesirable that the Courts should come to a 
decision, which might embarrass the Executive, with regard to matters 
of State in which this country is or might be concerned. I do not 
myself find the fear of the embarrassment of the Executive a very 
attractive basis upon which to build a rule of English law, and, in 
the present case, the argument presents a certain air of unreality; for 
we find that the Executive, when appealed to for a statement with 
regard to the position at the relevant date as between China and Japan, 
informed the inquirer ‘ that the current situation in China is 
indeterminate and anomalous and His Majesty’s Government are not 
at present prepared to say that in their view a state of war exists. 
(But)... the question of the meaning to be attached to the term “ war ” 
as used in a charterparty may simply be one of interpreting the relevant 
clause, and the attitude of His Majesty’s Government may not 
necessarily be conclusive on the question whether a state of war exists 
within the meaning of the term “ war ” as used in particular documents 
or statutes ’. The writer of that letter . . . does not appear to have 
realised the supposed unfortunate results embarrassing to the 
Executive which might occur if the determination of such a question 
as the present were to be undertaken by the Courts, and, if (counsel’s) 
argument be right, it would appear that the Executive is in need of 
being protected against itself. 

However, the proposition ... is one which on principle I find quite 
unacceptable, and for which 1 can find no sort of authority. ... It is 
perfectly manifest . . . that, if in any particular litigation a question 
arises whether or not this country is at war with another country, that 
is a matter of which the Courts of this country will take judicial notice; 
and, if the Courts find themselves unable from their own knowledge 
to take that notice, the source of information to which they must 
address themselves is one and one only—namely, the Executive 
Government, whose function it is to make war or not to make war and 
whose decision as to whether a state of war exists concludes the 
matter... . We are not concerned here with the question whether His 
Majesty’s Government recognises a state of war as existing between 
China and Japan. If that were the question which had to be decided, 
the Court would be bound to take judicial notice of the fact of such 
recognition, and if the Court were unable to answer the question they 
would ascertain from the appropriate department of Government 
whether or not His Majesty’s Government had recognised the existence 
of the state of war. That is not the question with which we are 
concerned. We are concerned, and concerned only, with the question 
whether upon the true construction of a particular private document, 
the owners were entitled to cancel the charterparty, which they were 
entitled to do if war breaks out involving Japan. Now it is in my 
judgment impossible to assert that within the meaning of that clause 
the words ‘if war breaks out’ mean ‘if war is recognised to have 
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broken out by His Majesty’s Government’. War may break out 
without His Majesty’s Government recognising it. . . . 

. . . (Counsel) said . . . that the word ‘ war ’ has not a loose or 
popular meaning, but a technical meaning, and that technical meaning, 
he said, is to be found in the principles of international law. Where 
these principles of international law for this purpose are to be found 
I must confess that I remain in complete doubt, since the only source 
of these principles suggested to us was the writings of various writers 
on international law. It is to be observed, as indeed it was to be 
expected, that these writers do not speak with one voice, and it is 
possible to extract from their pages definitions of ‘ war ’ which not 
only differ from one another, but which arc inconsistent with one 
another in important respects. I asked for any authority in which for 
the purpose of the municipal law of this country ‘ war ’ is in any way 

defined. No such authority could be suggested_To say that English 

law recognises some technical and ascertainable description of what is 
meant by ‘ war ’ appears to me to be a quite impossible proposition. 
If the English Courts had endeavoured in ancient days to lay down 
such a definition, no doubt one of the things which in those days they 
would have regarded as essential to ‘ war ’ was a declaration of war. 
Nobody would have the temerity to suggest in these days that war 
cannot exist without a declaration of war. ... I do not propose to be 
the first to lay down a definition of ‘ war ’ in a so-called technical 
sense. 

Now (counsel) said that, whatever else war may mean, an essential 
element in it is animus belligerendi on the part of both, or at least one, 
of the combatants, ... In fact, to define ‘ war ’ as a thing for which it 
is requisite to have animus helligerendi is coming very near defining 
the thing by itself. . . . 

. . . (Counsel) was quite precise . . . that there cannot be an animus 
belligerendi when diplomatic relations between two countries are still 
preserved,. . . and he says that it is impossible, as a matter of English 
municipal law, for war to exist between two countries which have not 
severed diplomatic relations with one another. ... I can find no 
justification for so extreme a view. There may be very good reasons 
. . . why the parties engaged in these present operations have not 
recalled their respective ambassadors. But that circumstance appears 
to me to amount to nothing more than one element to be taken into 
consideration in answering the question. ... It is one element and no 
doubt an important element—in some cases even a decisive element 
—but in the present case it appears to me that it was an element of 
no particular importance. If my view is right that the fact that 
diplomatic relations had not been severed did not compel the arbitrator 
to find that no war had broken out, then the matter becomes a question 
of fact, and the arbitrator has found as a fact, in so far as it is a matter 
of fact, that the animus belligerendi existed. ... No doubt the 
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authoritative statements of a government concerned in such a matter 
as this are matters of importance to which attention must be paid; but 
acts very often speak more truly than words, and it was perfectly open 
to the arbitrator, on the facts as found by him as to the state of affairs 
which preceded the relevant date and were then in existence, to find 
that war had broken out, notwithstanding that on certain occasions 
certain individuals had apparently repudiated the idea that there was 
a war. ... To say that the finding of fact of the arbitrator is one upon 
which there was no evidence seems to me to fly in the face of the 
manifest realities of the position. 

. . . Even if there be (a) technical meaning (of the term ‘ war ’), it 
seems to me that for the reasons which I have given the finding of 
fact of the arbitrator is unassailable, and 1 can find no trace on the 
face of his award that he has misdirected himself in law. 

... In the particular context in which the word ‘ war ’ is found in 
this charterparty, that word must be construed, having regard to the 
general tenor and purpose of the document, in what may be called a 
common-sense way. ... It seems to me that to suggest that, within the 
meaning of this charterparty, war had not broken out involving Japan 
on the relevant date is to attribute to the parties to it a desire to 
import into their contract some obscure and uncertain technicalities 
of international law rather than the common sense of business men. 

. . . This appeal must be dismissed. 

(MacKinnon and Finlay L.JJ. concurred.) 


157 

Court of Appeal 

R. V. Bottrill, Ex parte Kuechenmeister 
[1947] 1 K.B. 41 


The appellant was a German national who had been granted the right 
of permanent residence in England in 1931. In May, 1939, he applied 
for British nationality but was asked to leave England in August, 1939. 
He went to Eire, and in December, 1939, was informed that he could 
return to England in order that he might appear before an advisory 
committee on the question of his internment. He was sent to Australia 
and returned to an internment camp in England in 1945. After the 
termination of hostilities with Germany in June, 1945, he applied for 
a writ of habeas corpus. 

The Divisional Court had received from the Attorney-General a 
certificate from the Secretary of State for Foreign Affairs stating: 
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‘ (1) That under paragraph 5 of the preamble to the declaration, dated 
June 5, 1945, of the unconditional surrender of Germany,' the 
Governments of the United Kingdom, the United States of America, 
the Union of Socialist Soviet Republics, and France assumed “ supreme 
authority with respect to Germany, including all the powers possessed 
by the German Government, the High Command, and any State, 
municipal or local government authority. The assumption for the 
purposes stated above, of the said authority and powers does not 
effect the annexation of Germany (2) That in consequence of this 
declaration, Germany still exists as a State and German nationality 
as a nationality, but the Allied Control Commission are the agency 
through which the Government of Germany is carried on. (3) No 
treaty of peace or declaration by the Allied Powers having been made 
terminating the state of war with Germany, His Majesty is still in a 
state of war with Germany, although, as provided by the declaration 
of surrender, all active hostilities have ceased.’ 

In the light of this statement the Court rejected the application, 
holding that the applicant remained an alien enemy despite the 
unconditional surrender of Germany, and as such was not entitled to 
the writ. From this decision he appealed, but his appeal was dismissed. 


Judgment 

Per Scott L.J.: 

... In the British constitution, which is binding on all British 
courts, the King makes both war and peace, and none the less so, in 
the eyes of the law, that he does so as a constitutional monarch upon 
the advice of his democratic Cabinet. If the King says by an Act of 
State that the Commonwealth of countries over which he reigns is at 
war with a particular foreign State, it is at war with that State, and 
the certificate of the Secretary of State is conclusive. . . . When the 
King makes peace with an enemy State, the war comes to an end, but 
it does not come to an end before that peace is made. Whether 
international law has a different rule is irrelevant; for international 
law is binding on our courts in so far as it has been adopted and made 
part of our municipal law ‘; and the above propositions go, in my 
opinion, as far as our municipal law has gone. 

It follows, therefore, that the certificate of the Secretary of State for 
Foreign Affairs, which says in terms that we are still at war with 
Germany, is binding at least in our municipal law, and therefore on 
all the King’s courts. Had it been otherwise, I should have been 
disposed to hold that the authority of the Secretary of State for Foreign 
Affairs at any date subsequent to His Majesty’s declaration made 
through his plenipotentiaries at Berlin in June, 1945, was limited by 
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that declaration. For the reasons which I have given, however, I am 
satisfied that an inference from the declaration, that the King had 
then brought to an end the state of war, would be erroneous. In our 
municipal law, whether it differs from international law or not, a state 
of war can continue, and the war with Germany is continuing, in 
spite of the fact that Germany then ceased to have any independent 
central government. . . . 

The applicant’s alternative argument . . . was in effect this: He 
conceded that in this court the decided cases made it impossible for 
him to argue that a prisoner of war had, as against the Executive, any 
right to a writ of habeas corpus in order to vindicate his right of 
freedom of residence within the United Kingdom; but he contended 
that the mere fact of enemy nationality was no bar to that writ, and 
that internment in a camp by the Executive did not of itself make an 
enemy alien a prisoner of war. This point had in fact been decided 
against (the applicant) . . . in i?. v. Superintendent of Vine Street 
Police Station; Ex parte Liehmann^^ but he submitted that that decision 
was wrong. In my opinion it was right. . . . 

The King, under our constitution, is under no obligation to admit 
into the United Kingdom, or to retain here when admitted, any alien. 
Every alien in the United Kingdom is here only because his presence 
has been licensed by the King. It follows that at common law the King 
can at will withdraw his licence and cause the Executive to expel the 
alien, whether enemy or friend. . . . That legal position is not affected 
by the political consideration . . . that it is our practice both to 
welcome alien visitors and, indeed, to give asylum to political 
refugees. How far the common law position is affected by the series 
of statutes passed about alien friends it is unnecessary to consider, for 
the Prerogative was not affected by them as regards alien enemies. 
Even an alien enemy may live here in perfect freedom under the King’s 
licence . . . ; but, on withdrawing that licence, the King may intern, or 
even expel, the alien enemy. If in lime of war he decides through his 
appropriate officer of State , , . that considerations of public safety 
make that course necessary, I think that the alien enemy so interned 
ipso facto becomes a prisoner of war; but, in my opinion, the establish¬ 
ment of that status is not a condition precedent to the power of the 
King to expel an alien enemy. Whether the applicant was or was 
not, is or is not, a prisoner of war is irrelevant in the present appeal. 
In truth I can see no half-way house cognizable by the common law 
between a complete discretion vested in the Royal Prerogative and a 
concession to alien enemies of rights equivalent to those of British 
subjects of the King at common law or of alien friends granted to them 
by statute. What measures should in time of war be taken by the 
Executive in the case of alien enemies must. . . necessarily rest in the 
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discretion of the Executive, and the courts must not be tempted into 
finding reasons for controlling the Executive by the possibility of 
hardship which may be present in an individual case. . . . 

Some argument was addressed to us on the footing that aliens 
residing within the realm under the licence of the King, whether friend 
or enemy, enjoy the normal rights of subjects of the King in his courts, 
because they are here within his protection, and therefore owe to him 
some degree of allegiance. If, then, an alien enemy may so sue and be 
sued, why should he not be entitled to his writ of habeas corpus? 
The answer is plain: as against a subject, or another alien, or any 
persona juridica there is no disqualification; but, if he seeks the writ in 
order to vindicate his own freedom from control by the Executive, he 
is necessarily challenging the very right to control him which is vested 
under our constitution in the discretion of the King. The argument is 
therefore wholly beside the point. It follows . . . that habeas corpus 
does not lie against the Crown at the instance of an alien enemy 
interned for the safety of the realm in lime of war by an order of the 
Executive acting within its discretional authority on behalf of the King. 

The appeal must be dismissed. 

(Tucker and Asquith L.JJ. concurred.) 

(A similar decision, but in this case affecting an applicant 
imprisoned ‘ for the duration of the present war was rendered by the 
Supreme Court, New Zealand, in In re Hourigan [1946] N.Z.L.R. 1.) 
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Angi o-Spanish Arbitration 
Beni-Madan, Rzini Claim 

(1925) 2 Reports of International Arbitral Awards, p. 615. 


This claim is one of the individual claims included in what arc known 
as the Spanish Zone of Morocco Claims lodged by Great Britain 
against Spain. 

In 1913 a tribal rebellion took place in the Spanish Zone of 
Morocco, in the course of which a number of private individuals 
suffered damage, having crops or property destroyed, land seized and 
animals and other property stolen. The Beni-Madan, Rzini Claim 
was for compensation for the natural increment of cattle and sheep 
stolen in 1913. 

By an agreement of 1923 * the two Governments agreed to submit 
the claims to Judge Huber of the Permanent Court of International 
Justice as Rapporteur. Judge Huber was authorised to determine 
the amount to be paid by Spain in respect of each claim, and the two 
Parties agreed to regard this report as an arbitral award. 

A schedule of 53 claims was submitted to Judge Huber, but he 
was not competent to decide in any claim which resulted from 
‘ military operations, risings of the Cabiles or acts of brigands and 
the Spanish Government was authorised to name which of the claims 
it regarded as being within this classification. As regards such claims. 
Judge Huber had to decide whether they were or were not arbitrable. 

Spain contended that the Bem-Madan, Rzini Claim was not 
arbitrable as falling within the reserved class. Judge Huber held that 
the claim was arbitrable. 

' 2 Reports of International Arbitral A wants, p. f>20. 
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Beni-Madan, Rzini Claim 
Report 

Per Huber. Rapporteur: 

. . . This claim relates to damage sustained by Rzini after a raid 
against the Beni-Madan tribe. It has been contended on behalf of 
the British Government that a raid against a peaceful tribe cannot be 
considered as a military operation, but constitutes political action. 

The Rapporteur is of the opinion that the term ‘ military opera¬ 
tions ’ primarily signifies all measures intended to prevent or overcome 
hostilities; but it is possible to extend the notion and to apply it to 
other situations in which the executive has resorted to armed force. 
It is difficult to draw a precise line of demarcation in these cases. 
According to the military report on the expedition against the Beni- 
Madan, it was undertaken on June 16, 1913, as a punitive measure 
against the tribe, members of which had, on June 15. participated 
in a serious attack upon a military convoy. The expedition was 
entrusted to native troops . . . and a machine-gun platoon. It is, 
therefore, not possible, in the wider sense of the term, not to regard 
this as a military operation. However, the insertion of Clause 2 into 
the 1923 Agreement, and particularly the reservation concerning 
‘ military operations is explained by the Spanish argument that all 
executive activities, which comprise military operations, are outside 
the competence of any but the national authorities. 

For these reasons, the preliminary question of the arbitrable 
character of this claim cannot be ignored and must remain on the 
schedule. . . . 

. . . The English term * arbitrable \ . . used in an international 
instrument signifies: * susceptible of being the object of a decision 
based on international law.’ The Hague Convention for the Pacific 
Settlement of International Disputes, 1907. defines arbitration as 
follows: ‘International arbitration has for its objects the settlement 
of disputes between States by judges of their own choice and on the 
basis of respect for law.’ 

All the claims on the schedule relate to damage suffered by British 
subjects and proteges in respect of which Great Britain alleges Spain 
is responsible. Questions as to whether a State is responsible to 
another State for damage suffered by nationals of the latter, and, if 
so, the extent of the compensation due are, by their very nature, 
juridical. They depend upon the existence of a rule of law and its 
application to a concrete issue. This is particularly so with inter¬ 
national law, for questions concerning the responsibility of one State 
to another cannot be decided in accordance with the law of a single 
State, they belong of necessity to the international field. . . . 

* Scott, Reports to the Hague Conjerenees of ami 1907. 1917, p. 292. 

Article 37. 
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In the light of Article 13 of the League Covenant.® which formed 
the basis of Article 36 of the Statute of the Permanent Court of Inter¬ 
national Justice and of several other treaties, it seems incontestable 
that disputes concerning the nature of State responsibility and the 
extent of compensation due therefor are disputes that are particularly 
susceptible to international arbitration. This also follows from the 
fact that disputes of this kind relate to ‘ questions of international 
law’. . . . 

The Parties are agreed that, in order that a dispute should be 
arbitrable it must relate to a point of law, which point of law must 
belong to the international sphere. . . . 

. . . Questions concerning damage suffered by individuals as a 
result of military operations, revolts or acts of brigandage, and the 
prevention and prosecution of wTongful acts, are matters which inter¬ 
national law leaves to the exclusive competence of each State as 
falling within the domain of its domestic legislation, administration or 
judicial process. But this statement is not irrebuttable. The British 
Government contends . . . that ‘ for a long period of time the action 
of the Spanish authorities in Morocco has resulted in a denial of 
justice to British subjects and British proteges . 

The diplomatic protection of nationals against injury in foreign 
countries is one of the most important institutions of international law 
and, during the last century, was the chief issue coming before mixed 
commissions and arbitral tribunals. . . . 

There is no need to examine here the rules of international law 
concerning State responsibility for injuries suffered by foreigners. 

. . . But it is convenient to point out at the outset that the possible 
existence of a rule of international law excluding the exclusive com¬ 
petence of the State in whose territory the injury was suffered cannot 
be discarded a limine. Claims based on State responsibility are, 
therefore, arbitrable, an issue of international law providing their basis. 
It is the task of an arbitral tribunal to ascertain whether or not there 
is a rule of international law applicable to the particular case and, 
if so, to determine its consequences. . . . 

It follows from these considerations that, by regarding ‘arbitrable’ 
as equivalent to ‘ susceptible of a decision based on international law 
all the claims on the schedule are arbitrable. Each one of them 

"*1. The Members of the League agree that, whenever any dispute shall 
arise between them which they recognise to be suitable for submission to 
arbitration, and which cannot be satisfactorily settled by diplomacy, they 
will submit the whole subject-matter to arbitration. 

* 2. Disputes as to the interpretation of a treaty, as to any question 
of international law, as to the existence of any fact which, if 
established, would constitute a breach of any international obligation, or as 
to the nature and extent of the reparation to be made for any such breach, 
are declared to be among those which arc generally suitable for submission 
to arbitration.’ 
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depends upon a question which can only be answered by international 
law, namely, the circumstances in which one State is internationally 
responsible to another. ... An affirmative decision with regard to the 
arbitrable character of a claim is only of procedural significance. . , . 

In order to solve the question which is in issue no rule of conven¬ 
tional law directly applicable has been invoked, nor could be invoked. 
Further, Article 3 of the Hague Convention of 1907 respecting the 
Laws and Customs of War on Land * can only be applied by analogy. 
The decision must therefore be based on rules of customary law 
and of the general principles of international law. . . . 

The British claims possess one particular characteristic in that 
they relate to damage suffered in a country which is a protectorate 
and subject to a capitulations regime. Before inquiring whether these 
two circumstances modify the rules of international law concerning 
State responsibility, it is necessary to look at the problem from a 
general point of view. . . . 

Three principles are open to little dispute: 

(1) Responsibility is the necessary corollary of right. All inter¬ 
national rights involve concomitant international responsibilities This 
responsibility entails a duty to make reparation if an obligation is 
not satisfied. . . . 

(2) Generally speaking, an individual residing in a foreign country 
is, so far as protection of his person and his property is concerned, 
subject to the local legislation and in the same position as local 
nationals. 

(3) The home State of a national residing abroad whose rights 
are attacked is able to intervene against the State of residence if the 
attack constitutes a violation of international law. . . . 

. . . The territorial character of sovereignty is so essential a 
feature of modern public law that intervention by a third party in the 
relations between a State and the individuals subject to its sovereignty 
can only be admitted in exceptional circumstances. . . . 

However, it cannot be denied that at a certain point the interest 
of a State in exercising protection over its nationals and their property 
can take precedence over territorial sovereignty, despite the absence 
of any conventional provisions. This right of intervention has been 
claimed by all States: only its limits are disputed. If it is denied, 
the following intolerable result is achieved: international law would 
be rendered helpless in the face of injustice amounting to a negation 
of human personality; for all denial of justice comes back to that. . . . 

* Scott, op. cit., p. 509: ‘ A belligerent party which violates the provisions 
of the (attached) Regulations shall ... be liable to pay compensation. It 
shall be responsible for all acts committed by persons forming part of its 
armed forces.’ 
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... It appears incontestable that a State is not responsible for 
riot, revolt, civil or international war, nor for the fact that these events 
have provoked injury within its territory. It may be possible to prove 
mistakes committed by the government, but, in the absence of 
specific treaty clauses or agreement, the necessary investigation is 
not allowed. These events can be considered as the result of force 
majeure. . . . 

. . . The principle of non-responsibility in no way excludes the 
duty to exercise a certain amount of vigilance. If a vState is not 
responsible for the revolutionary activities themselves, it may never¬ 
theless be responsible for the steps taken, or not taken, by its own 
authorities in seeking, so far as possible, to guard against their 
consecjlienees. Responsibility for the action or inaction of public 
authorities is very difi'erent from responsibility for acts committed 
by persons escaping from the influence of such authorities or being 
openly hostile to them. The principle of non-intervention in the rela¬ 
tions between a State and foreigners living within its territory pre¬ 
supposes, not only normal conditions of administration and justice, 
but also the desire of the State to fulfil its primordial end, namely, the 
maintenance of internal peace and social order. The State is liable 
to exercise a certain amount of vigilance. Although it is for the local 
authorities to decide what steps should or should not be taken to 
suppress a revolt, a State cannot expect that another State, w'ho.se 
subjects have sulfered injury, should remain indifferent if measures 
of assistance arc, without plausible excuse, manifestly ignored, or 
if the authorities, having been warned in lime, have taken no preven¬ 
tive measures, or if protection is not given in conditions of equality to 
the nationals of all States. , , . 

The matter becomes more complex when it concerns acts of 
brigandage. Brigandage may be defined as armed pillage or theft, 
and is usually committed by more or less organised bands. According 
to circumstances, acts of brigandage may be wTongs at common law, 
or may amount to rebellious acts, depending on the connection with 
the latter. In either case they are governed by the rules relative to the 
particular situation. 

But an intermediate situation may present itself, characterised by 
a certain frequency of acts of brigandage, giving rise to a state of 
general insecurity, without there being, properly speaking, a state of 
rebellion. There are numerous cases in which diplomatic intervention 
has taken place in such circumstances. Here, the question of the 
degree of vigilance is particularly important. Is the territorial State 
exonerated if it has done all that can reasonably be demanded of it, 
taking into account the effective situation? Or is it obliged to guarantee 
a certain amount of security, being responsible for its eventual inability 
to assure it? Such a thesis has been sustained and applied against 
certain States. However, the merits of this point of view seem 
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extremely arguable, and are far from being consecrated by inter¬ 
national jurisprudence. . . . Similarly, the thesis that the vigilance 
should correspond to the importance of the interests in issue cannot 
be established. The vigilance which a State is required to guarantee 
in accordance with international law, can, applying by analogy a term 
of Roman law, be characterised as diligentia quam in suis. This rule, 
which is in conformity with the basic principle of the independence 
of States in their internal affairs, in fact, offers States the degree of 
security which they can reasonably expect for their nationals. From 
the moment that the vigilance exercised falls below this level in 
respect of the nationals of a particular foreign State, the latter has a 
right to consider itself injured in interests which ought to be 
protected by international law. . . . 

Some attention must be paid to damage caused by military 
operations undertaken by the State itself. The immediate cause of 
such damage does not lie in acts committed by persons who have 
thrown off the authority of the State, but, on the contrary, in acts of 
that public instrument which is most readily available to the executive. 

It has been pointed out that a State cannot be held responsible 
for the fact that a revolution has broken out in its territory or that 
the country is involved in war. From this thesis, it follows logically 
that a State cannot be held responsible for the consequences if it finds 
it necessary to re-establish order or oppose an enemy by armed 
force. ... In this connection, it seems that a generally recognised 
rule exists; a State is not responsible even for the damage caused by 
the military operations of its own forces. However, it is not possible 
to include in this rule every measure which has a connection with 
military operations; nor is it possible to include every act committed 
by soldiers. According to the contention of the (Spanish) representa¬ 
tive, the evaluation of every act which is not justified by military 
necessity would always and exclusively rest with military chiefs and, 
in every case, the national authorities. 

The Rapporteur is unable to agree that acts committed by a force 
or by isolated soldiers can never engage the international responsibility 
of the State. Article 3 of Hague Convention (IV) establishes the 
principle of such responsibility precisely in the most important con¬ 
tingency. Doubtless, this Convention is not directly applicable to 
any of the situations with which this Report is concerned, but the 
principle which it establishes merits retention in the event of military 
action which is outside war. strictly speaking. This being admitted, 
it must be remembered, however, that the rule to which this clause 
is attached gives a large place to military necessity. The evaluation 
of these necessities must, to a great extent, be left to those persons 
who are called upon to act in diflficult situations, as well as to their 
military chiefs. A non-military jurisdiction, and especially an inter¬ 
national jurisdiction, cannot intervene in this domain save in the 
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event of a manifest abuse of this liberty of judgment. This having 
been said, it must equally be recognised that the State ought to be 
considered as bound to exercise vigilance of a higher order to prevent 
offences being committed, contrary to discipline and military law, 
by members of the army. The demand for this qualified vigilance 
is only complementary to the powers of command and of the 
discipline of the military hierarchy. 

Finally, State responsibility can arise in the.se cases, not only 
because of a lack of vigilance in the prevention of injurious acts, 
but also because of a lack of diligence in the prosecution of the 
wrongdoers as well as in the application of the sanctions of the civil 
law\ It is not necessary here to define the principles regulating 
international responsibility for denial of justice. The application of 
the.se principles is, by the very nature of things, essentially a matter of 
individual determination; it is only in examining each claim that 
it is possible to decide whether or not there has been a denial of 
justice. . . . 

Having examined the broad lines of the problem of international 
responsibility for injury to foreigners, it is necessary to inquire w'hether 
the results of the above considerations are modified in any way by 
the special position of Morocco. . . . 

Protectorates are institutions which must be examined in accord¬ 
ance with the circumstances of each individual case, even though 
they can be grouped into certain distinct categories. As regards 
Morocco, it appears . . . that this State is represented in international 
relations by the protecting Powers (, France and Spain), and this is 
equally true of the regime concerning foreigners. 

... If the protectorate suppresses direct diplomatic relations 
between the protected State and third States, so that these are unable 
to direct themselves directly to the former, it is essential that, corres¬ 
ponding with this limitation imposed on third States, there should 
be a duty borne by the protecting State to reply to them in place of the 
protected State. 

. . . The relations between the protecting and the protected State 
constitute an internal matter between these two Stales; where foreigners 
are concerned, the responsibilities of the protecting and the protected 
State, although juridically distinct, can only lie against the protecting 
Power. 

When examining the extent of the responsibility incumbent upon a 
protected State like Morocco, it is necessary to take as the starling 
point the fact that even before the establishment of the protectorates 
in 1912,® Morocco, as a result of the capitulations regime to which 
she was subject, participated in rights and duties that international law 


M06 B.F.S.P., 1913, pp. 1023, 1025. 
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recognises as belonging to independent States. Among others, the 
principles concerning international responsibility have been applied 
to this State; and, because of the insecurity which often prevailed in 
the Cherifian empire, diplomatic interventions on this matter were 
very frequent. . . . The difficulties that Maghzen met in maintaining 
order and security constituted one of the chief reasons for the estab¬ 
lishment of the protectorates. On the other hand, it would be extra¬ 
ordinary if, as a result of the establishment of the protectorates, the 
responsibility incumbent upon Morocco in accordance with inter¬ 
national law were to be diminished. If the responsibility has not been 
assumed by the protecting Power, it remains the burden of the 
protected State; in any case, it cannot have disappeared. Since the 
protected State is unable to act without an intermediary on the 
international level, and since every measure by which a ttod State 
sought to obtain respect for its rights from the Cherif, would inevitably 
have an equal effect upon the interests of the protecting Power, it is the 
latter who must bear the responsibility of the protected State, at least 
by way of vicarious liability. 

The responsibilities which exist in international law and the right 
which third States enjoy to protect their nationals cannot be diminished 
in any way as a result of bilateral agreements between the protecting 
and the protected States. . . . 

In the opinion of the Rapporteur the responsibility of the protecting 
State ... is based on the fact that it is that State alone which 
represents the protected State in international affairs. . . . As, in 
respect of foreigners, the position of the protecting Power is the 
same as that of a sovereign State, its responsibility must be the same. 

A capitulation regime necessarily affects responsibility in so far 
as it modifies the rights of territorial sovereignty by the Power to 
whom these rights belong. . . . 

The measures which have been taken by the military and civil 
authorities of the Protectorate and have given rise to the claims 
presented by Great Britain, as well as the measures which, in the 
opinion of the British Government, they have, wrongly, either omitted 
to take or executed in an insufficient manner, do not fall within the 
class of executive acts which are reserved to the agents of the Power 
which enjoys the benefit of a capitulation regime nor within the 
sphere of their responsibility. . . . 

. . . The British Government claims compound interest at 7 per 
cent., but the Spanish Government will only admit 5 per cent, simple 
interest. 

. . . From the evidence it appears that 7 per cent, does not exceed 
that considered normal in Morocco during the period in question. Five 
per cent, is certainly insufficient. It would be possible, on the other 
hand, to envisage in certain cases a higher interest than 7 per cent. To 
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do this, however, would bring one into conflict with the juridical 
principle, which does not allow one to go beyond the demands of 
the Parties. Despite the special character of the inquiry with which 
he is charged, the Rapporteur considers . . . that he should, so far 
as it is possible, be guided by the principles which govern judicial 
procedure. For this reason, he adopts 7 per cent, as the maximum 
as w^ell as the minimum. 

As regards the choice between simple and compound interest, 
the Rapporteur must, at the outset, point out that the jurisprudence 
of arbitral tribunals in the matter of compensation from one State 
to another in respect of injuries suffered by the nationals of the one 
in the territory of the other ... is unanimous, so far as the 
Rapporteur knows, in rejecting compound interest. In these circum¬ 
stances, it would require particularly strong arguments to allow this 
type of interest. . . . 

. . . The Rapporteur adopts a uniform rale of 7 per cent, simple 
interest for all these claims. . . . 

(As regards the Beni-Madan, Rzini claim) the responsibility of the 
Spanish authorities must be recognised, because it arose from acts 
committed by the Spanish military authorities acting within that 
capacity, and because, without prejudice to the military aim desired, 
it should have been possible to separate, once the cattle were seized, 
those which belonged to peaceful inhabitants and those which 
belonged to members of the tribe against which the raid was directed. 
However, all the cattle without distinction were slaughtered. 

Moreover, the payment of the whole sum demanded shows that 
the authorities condemned the activities of the force sent to cafry 
out the raid. 

Although, in the preliminary report, it was recognised that the 
raid was in the category of military operations and for this reason 
the claim ought to remain in the schedule in which it was placed 
by the Spanish Government, it remains nevertheless true that the 
failure to take every measure necessary to protect the interests of 
peaceful owners and the immediate slaughter of all the captured 
cattle cannot be justified by any military necessity. 

. . . The loss of the possible or probable increment of the animals 
does not constitute direct damage. The indemnity for the probable, 
but unrealised gain is to be found in the normal interest allowed 
on the capital value of the cattle. As regards damage that 
has been proved, the person injured has a right to be indemnified 
without delay for all effective damage; however, at this moment, 
possible gains cannot be taken into account. If the indemnity 
is paid late, the injured person ought to receive the capital 
value with the normal interest calculated on this sum, that 
is to say, he ought to be placed in the same position as he would 
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have enjoyed had the payment been made in good time. The loss 
of profits which he would have eventually incurred even though pay¬ 
ment had been made without delay—that is to say, the difference 
between the produce of the capital and the produce of the flock which 
the capital indemnity is intended to replace—is damage extraneous 
to delay in payment. 

In his note concerning the evaluation of damages the British 
representative states that no indemnity is claimed for indirect or 
consequential damages. However, these terms embrace in every 
respect the loss of profit alleged in this claim. 


160 

Gri.c()-Gi RMAN Mixed Arbitral Tribunal 
Coenca Brothers v. Germany 

(1927) 7 Recucil des Decisions des Tribunaux Arbitraux Mixtes, 683 


In January, 1916, while Greece was still neutral, Salonika, which was 
then occupied by French troops, was bombed by a German Zeppelin. 
In this attack the plaintiffs' business was damaged and some of their 
goods destroyed. Germany contended that the attack was not directed 
against Greece, but against the occupying forces, whose presence, it 
was alleged, destroyed Greece’s neutrality. On this ground Germany 
argued that the bombardment was legitimate, and that the claim did 
not fall within paragraph 4 of the annex to Section IV of Part X of 
the Treaty of Versailles.' 

The tribunal found for the claimants. 


Judgment 


Per the Tribunal. 

, . . The plaintiffs have contended that at the time Greece was 
still neutral, and that the bombardment of Salonika constitutes an 
act committed by the German Government within the meaning of 

*112 B.F.S.P., 1919, p. 1: ‘All property, rights and interests of German 
nationals within the territory of any Allied or Associated Power and the 
net proceeds of their sale. liquidation or other dealing therewith may be 
charged by that Allied or Associated Power in the first place with payments 
of amounts due in respect of claims by the nationals of that Allied or 
Associated Power w'ith regard to their properly, rights and interests, including 
companies and associations in which they are interested, in German terri¬ 
tory, or debts owing to them by German nationals, and with payment of 
claims growing out of acts committed by the German Government or by 
any German authorities since July 31, 1914, and before that Allied or 
Associated Power entered into the war. . . 
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paragraph 4 of the annex to Articles 297 and 298 of the Treaty, and, 
as a result, is liable for the damage caused by the bombardment. 

In its judgment in Karmatzucas v. Germany,^ the Tribunal has 
decided that the term ‘ acts committed ’—actes commis —in paragraph 
4 of the said annex means those acts which are illegal and contrary to 
international law. 

The Tribunal, maintaining its jurisprudence as established by that 
decision, must examine the bombardment of Salonika to ascertain 
whether it is an act contrary to international law. 

The occupation of Salonika by Allied forces in the autumn of 

1915, when Greece was still neutral, constitutes a violation of her 
neutrality. 

It is unnecessary to inquire whether the Hellenic Government 
consented to this occupation or consented to it, either expressly or 
tacitly. 

In either case, the occupation of Salonika was, as regards Germany, 
an illegal act, which entitled Germany to take, even on Greek territory, 
all military measures necessary for her own defence. 

Germany’s right to defend herself against the Allied occupation 
of Salonika did not exonerate her from the obligation to observe 
the rules established by international law. 

The evidence shows that the bombardment of Salonika in January. 

1916, took place without prior warning by the German authorities, 
that the attack look place at night, and that the Zeppelin which 
dropped the bombs was at an altitude of about 3,000 metres. 

It is one of the principles generally recognised by international 
law that belligerents must, so far as possible, respect the civil 
population and civilian property. 

The Hague Convention of 1907,® drawing its inspiration from 
this principle, has, in Article 26 of the Regulations concerning the 
laws and customs of warfare on land, clearly laid down that ‘ the 
officer in command of an attacking force must, before commencing 
a bombardment, except in cases of assault, do all in his power to 
warn the authorities 

It is evident that the authors of the Convention intended in this 
way to accord to the authorities of the threatened town an oppor¬ 
tunity either to evade bombardment by offering its capitulation, or 
to evacuate the civil population. 

Article 26 only envisaged warfare on land; (but) this Article 
ought to be regarded as expressing the communis opinio on this 

*(1926) 7 Recueil dcs Decisions des Tribunaux Arhitraux Mixtes, p. 17. 

* Hague Convention IV, Scott, Reports to the Hague Conferences of 1899 
and 1907, 1917, p. 509. 
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matter, and there is no reason why the rules adopted for bombard¬ 
ment in land warfare should not apply equally to aerial attacks. 

The defendant has contended that aerial attack ought to be effected 
with surprise, and so cannot be announced in advance. 

Even if this allegation by the defendant were true from the 
military point of view, it would not follow that aerial bombardments 
without warning are lawful, but, on the contrary, it would lead to 
the conclusion that such bombardments are, in general, inadmissible. 

The defence pleads that the crew of the Zeppelin which bombed 
Salonika knew the position of the fortifications, the munition dumps 
and the other military installations. 

The darkness of the night, however, the altitude of 3,000 metres, 
and the fact that, during the occupation, Salonika was not illuminated, 
made it impossible to aim the bombs with the accuracy required to 
spare private dwelling-houses and commercial establishments. 

In view of all that has been said, the bombardment in issue must 
be considered as contrary to international law. 

The defendant is liable for the damage caused by this 
bombardment. 

For these reasons, on the basis of paragraph 4 of the annex to 
Articles 279 and 280 of the Peace Treaty, and of Article 26 of the 
Regulations concerning Land Warfare, the Tribunal declares that the 
Government of Germany must pay Cocnca Brothers an indemnity in 
respect of the damage caused by the said bombardment. . . . 


161 

Si'PREME Court of the United States 

Coleman v. Tennessee 
(1878) 97 U.S. 509 


In 1865, during the American Civil War, at a time when forces of 
the United States were occupying East Tennessee, the appellant, a 
regular soldier in those forces, committed a murder and was sentenced 
to death by court-martial. The sentence was not carried out. and in 
1874, after the establishment of the Union, the appellant was indicted 
in the State Criminal Court for the same murder. He objected by 
demurrer to the exercise of jurisdiction and appealed to the Supreme 
Court of the State which affirmed the death sentence of the State 
Criminal Court. The Supreme Court of the United States allowed 
the appeal. 
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Judgment 

Per Field J.; 

. . . Upon the question of the effect of the conviction by the 
court martial, (the Supreme Court of Tennessee) held that the convic¬ 
tion constituted no bar to the indictment in the State Court for the 
same offence, on the ground that the crime of murder, committed 
by the defendant while a soldier in the military ser\dce, was not less 
an offence against the laws of the State, and punishable by its tribunals, 
because it was punishable by a court-martial under the laws of the 
United States. 

The case being brought to this Court, it has been argued as though 
its determination depended on the construction of secti(Mi 30 of the Act 
of Congress of March 3, 1863,' to enrol and call i)ut the national 
forces, the defendant’s counsel contending that the section vested in 
general courts-martial and military commissions the right to punish 
for the offences designated therein, when committed in time of war, 
by persons in the military service of the United States, and subject 
to the Articles of War, to the exclusion of jurisdiction over them 
by the Stale courts. . . . 

. . . (The Act) was enacted not merely to insure order and 
discipline among the men composing those forces, but to protect 
citizens not in the military service from the violence of soldiers. 
. . . The offences mentioned are those of most common occurrence, 
and the swift and summary justice of a military court was deemed 
necessary to restrain their commission. 

But the section does not make the jurisdiction of the military 
tribunals exclusive of that of the State courts. It does not declare 
that soldiers committing the offences named shall not be amenable to 
punishment by the State courts. It simply declares that the offences 
shall be ‘ punishable ’, not they shall be punished by the military 
courts; and this is merely saying that they may be thus punished. 

Previous to its enactment, the offences designated were punishable 
by the State courts, and persons in the military service who com¬ 
mitted them were delivered over to those courts for trial; and it 
contains no words indicating an intention on the part of Congress 
to take from them the jurisdiction in this respect which they had 
always exercised. . . . 

We do not mean to intimate that it was not within the competency 
of Congress to confer exclusive jurisdiction upon military courts over 
offences committed by persons in the military service of the United 
States. ... All we now affirm is. that by the law to which we are 
referred, section 30 of the Enrolment Act. no such exclusive jurisdiction 
is vested in the military tribunals mentioned. . . . 


* 12 Stat. 731. 
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In denying to the military tribunals exclusive jurisdiction, under 
the section in question, over the offences mentioned, when committed 
by persons in the military service of the United States and subject 
to the Articles of War, we have reference to them when they were 
held in vStates occupying, as members of the Union, their normal and 
comstitutional relations to the Federal Government, in which the 
supremacy of that Government was recognised, and the civil courts 
were open and in the undisturbed exercise of their jurisdiction. When 
the armies of the United States were in the territory of insurgent 
States, banded together in hostility to the national government and 
making war against it, in other words, when the armies of the United 
States were in the enemy’s country, the military tribunals mentioned 
had. under the laws of war, and the authority conferred by the section 
named, exclusive jurisdiction to try and punish offences of every grade 
committed by persons in the military service. Officers and soldiers 
of the armies of the Union were not subject during the war to the 
laws of the enemy, or amenable to his tribunals for offences 
committed by them. They were answerable only to their own 
government, and only by its laws, as enforced by its armies, could 
they be punished. 

It is well settled that a foreign army permitted to march through 
a friendly country, or to be stationed in it, by permission of its govern¬ 
ment or sovereign, is exempt from the civil and criminal jurisdiction 
of the place. The sovereign is understood, said this Court in the 
celebrated case of The Exchange,^ to cede a portion of his territorial 
jurisdiction when he allows the troops of a foreign prince to pass 
through his dominions. . . . 

If an army marching through a friendly country would thus be 
exempt from its civil and criminal jurisdiction, a fortiori would an 
army invading an enemy's country be exempt. The fact that a war 
is waged between two countries negatives the possibility of jurisdiction 
being exercised by the tribunals of the one country over persons 
engaged in the military service of the other for offences committed 
while in such service. Aside from this want of jurisdiction, there 
would be something incongruous and absurd in permitting an officer 
or soldier of an invading army to be tried by his enemy, whose 
country he had invaded.* 

The fact that when the offence was committed, for which the 
defendant was indicted, the State of Tennessee w^as in the military 
occupation of the United States, with a military governor at its head 
. . . cannot alter this conclusion. Tennessee was one of the insurgent 
States, forming the organisation known as the Confederate States, 


M1812) 7 Cranch 116, 139, see above. No. 66. 

A belligerent may, however, try captured prisoners for offences committed 
during captivity (R. v. Brosiji [1945]. 2 D.L.R. 232. sec below. No. 162), and 
may also try enemy war criminals. 
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against which the war was waged. Her territory was enemy’s country, 
and its character in this respect was not changed until long afterwards. 

The doctrine of international law on the effect of military occupa¬ 
tion of enemy’s territory upon its former laws is well established. 
Though the late war was not between independent nations, but 
between different portions of the same nation, yet having taken the 
proportions of a territorial war, the insurgents having become formid¬ 
able enough to have become recognised as belligerents, the same 
doctrine must be held to apply. The right to govern the territory 
of the enemy during its military occupation is one of the incidents of 
war, being a consequence of its acquisition; and the character and 
form of the government to be established depend entirely upon the 
laws of the conquering State or the orders of its military commander. 
By such occupation the political relations between the people of the 
hostile country and their former government or sovereign are for 
the time severed; but the municipal laws . . . remain in full force, 
so far as they affect the inhabitants of the country among themselves, 
unless suspended or superseded by the conqueror. And the tribunals 
by which the laws are enforced continue as before, unless thus 
changed. . . . 

This doctrine does not affect, in any respect, the exclusive 
character of the jurisdiction of the military tribunals over the officers 
and soldiers of the army of the United States in Tennessee during 
the war; for . . . they were not subject to the law^s nor amenable to 
the tribunals of the hostile country. The laws of the State for the 
punishment of crime were continued in force only for the protection 
and benefit of its own people. As respects them, the same acts which 
constituted offences before the military occupation constituted offences 
afterwards; and the same tribunals, unless superseded by order of 
the military commanders, continued to exercise their ordinary 
jurisdiction. 

If these views be correct, the plea of the defendant of a former 
conviction for the same offence by a court-martial under the laws of 
the United States w'as not a proper plea in the case. Such a plea 
admits the jurisdiction of the criminal court to try the offence if it 
were not for the former conviction. Its inapplicability, however, 
will not prevent our giving effect to the objection which the defendant, 
in this irregular way, attempted to raise, that the State court had no 
jurisdiction to try and punish him for the offence alleged. The judg¬ 
ment and the conviction in the criminal court should have been set 
aside, and the indictment quashed for want of jurisdiction. Their 
effect was to defeat an act done, under the authority of the United 
States, by a tribunal of officers appointed under the law enacted for 
the government and regulation of the army in time of war, and whilst 
that army was in a hostile and conquered State. The judgment of that 
tribunal at the time it was rendered, as well as the person of the defen- 
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dant, were beyond the control of the State of Tennessee. The authority 
of the United States was then sovereign and their jurisdiction exclusive. 
Nothing which has since occurred has diminished that authority or 
impaired the efficacy of that judgment. 

In thus holding, we do not call in question the correctness of the 
general doctrine asserted by the Supreme Court of Tennessee, that 
the same act may, in some instances, be an offence against two govern¬ 
ments, and that the transgressor may be held liable to punishment 
by both when the punishment is of such a character that it can be 
twice inflicted, or by either of the two governments if the punishment, 
from its nature, can be only once suffered. . . . The laws of Tennessee 
with regard to offences and their punishment, which were allowed 
to remain in force during its military occupation, did not apply to 
the defendant, as he was at the time a soldier in the army of the 
United States and subject to the Articles of War. He was responsible 
for his conduct to the laws of his own government only as enforced 
by the commander of its army in that State, without whose consent 
he could not even go beyond its lines. Had he been caught by the 
forces of the enemy, after committing the offence, he might have been 
subjected to a summary trial and punishment by order of their com¬ 
mander; and there would have been no just ground of complaint, 
for the marauder and the assassin are not protected by any usages 
of civilised warfare. But the courts of the State, whose regular 
government was superseded, and whose laws were tolerated from 
motives of convenience, were without jurisdiction to deal with him.. . . 

(Clifford J. delivered a dissenting judgment.) 


162 

Ontario Court of Appeal 
R. V. Brosig 
[1945] 2 D.L.R. 232 


Brosig was a German prisoner of war captured in Holland in 1942 
and transported to Canada. On December 21, 1943, he secreted 
himself in a prisoner-of-war mail bag, which was placed with others 
in the mail van of a Canadian train. He released himself from the 
ba^ and then cut open another mail bag in the van, from which he 
removed some packages containing cigarettes and the like. When 
he was recaptured Brosig was charged with theft from the mails, 
but the charge was dismissed. 


43 
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The Court of Appeal allowed the appeal brought by the Crown. 


Judgment 

Per Robertson C.J.O. : 

. . . Any exemption that this prisoner of war may have from the 
criminal law of Canada can, I think, only be such as may be found 
in the Convention relating to the treatment of prisoners of war, con¬ 
cluded at Geneva, (in) 1929.* While, no doubt, a body of international 
law that has made great changes in the position of a prisoner 
of war has developed since the time when prisoners of war 
were put to death, and, as more humane notions prevailed, that 
practice gave way to that of making slaves of them, and, still later, 
of putting them to ransom, it is in comparatively recent times that 
arrangements came to be made between warring nations, for the 
exchange of prisoners betw'een the States themselves. There docs not, 
however, appear to be any rule of international law', apart from w hat- 
ever the Conventions between States may provide, whereby prisoners 
of w'ar are entitled to exemption from the municipal laws of the 
country w'here they are held prisoner. 

The Convention of 1929, in its articles dealing with prisoners of 
war. is not silent in respect to judicial proceedings against them, as 
distinguished from disciplinary punishment administered by the 
military authorities. It is plain from its express provisions that 
judicial proceedings are contemplated, such as may be taken against 
members of the armed forces of the detaining Power who oflend. 
(The learned Chief Justice referred to Articles 46, 47, 53. 63, 64 and 
75.) . . . 

No doubt, cases will arise where it becomes a question whether the 
conduct of a prisoner of w'ar is more properly to be regarded as a 
matter for military discipline, rather than for judicial proceedings 
as a breach of the criminal law. . . . No such question arises in this 
case. The ‘ looting ’ of the mail bag was not an act necessary for 
the escape of the prisoner of war. In my opinion it stands upon no 
different or higher footing than a similar act committed by a member 
of the armed forces of Canada. The act served no military purpose. 
It was an offence against the civil power for the personal advantage 
of the respondent (and was not connected with his attempted escape). 

... It is, in my opinion, the duty of the Court to deal with the 
charge against the respondent in the same way as we would deal 
with a similar charge against a member of the armed forces of 
Canada. . . . His status as a prisoner of war does not exempt him 
from conviction. . . . 

(Henderson and Gillanders JJ.A. concurred.) 

' 5 Hudson, International Legislation, p. 20. 
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United States—Great Britain Claims Arbitration Tribunal 

Eastern Extension, Australasia & China Telegraph 

Co., Ltd. 

(1923) Nielsen. American and British Claims Arbitration, 1926, p. 40, 

at p. 73 


During the Spanish-American War, 1898, the American naval 
authorities cut a number of submarine cables in Cuban and Philippine 
territorial waters. These cables belonged to companies which were 
incorporated in Great Britain. Of those in Philippine waters, one 
connected Hong Kong with Manila, and the other the Island of 
Luzon with other points in the Philippines. That in Cuban waters 
connected points in Cuba. 

Article VII of the Special Agreement of 1910 establishing the 
tribunal' provided that claims should be decided ‘ in accordance 
with treaty rights and with the principles of international law and 
of equity In the light of this article. Great Britain contended that 
there was no principle of international law covering the question of 
international obligations towards submarine cables in existence in 
1898. It therefore called upon the tribunal to decide in accordance 
with equity. 

The tribunal was of opinion that such rules did exist and dismissed 
the British claim. 


Award 

Per the Tribunal: 

... In April, 1898, war broke out between the United States and 
Spain, and on May 1, 1898, the United States naval forces, under the 

* Nielsen. American and British Claims Arbitration, 1926, p. 3. 
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command of Commodore . . . Dewey, entered Manila Bay and 
destroyed or captured the Spanish warships lying in that harbour. On 
the same day. . . . Commodore Dewey, through the British consul 
at Manila, proposed to the Captain-General that both the United 
States and the Spanish authorities should be allowed to transmit mes¬ 
sages by cable to Hong Kong. The proposition having been refused, 
on the morning of the following day ... the Manila-Hong Kong 
cable was cut by order of the American Commodore, this cutting 
being effected within Manila Bay and consequently within the 
territorial waters of the enemy. 

On May 10 the Company, acting on a formal order of the Spanish 
Government under the provisions of the concession (granted to them 
by that Government), scaled the end of the cable at Hong Kong, 
thereby preventing any use of the cable by the United States forces. 
Subsequently, the United States Navy Department proposed to the 
Company to re-establish cable communication between Manila and 
Hong Kong, and the Company refused, informing the American Navy 
Department that the Company was under the orders of the Spanish 
Government and that the transmission of messages from the Philippine 
Islands to Hong Kong had been prohibited by that Government. . . . 

On May 23 the Manila-Capiz cable was cut. also inside Manila 
Bay. 

... It is admitted on behalf of Great Britain that the severance 
of the cable between Manila and Hong Kong, as well as between 
Manila and Capiz, was a proper military measure on the part of the 
United States, taken with the important object of interrupting com¬ 
munication. whether with other parts of the Spanish possessions in 
the Philippine Islands or with the Spanish Government and the outside 
world. 

The question is whether or not the United States Government is 
bound to pay to the Company, as damages, the cost incurred by the 
Company in repairing the cables. 

The British Government admits that there was not in existence 
in 1898 any treaty or any rule of international law imposing on the 
United States the legal obligation to pay compensation for the cutting 
of these cables; but they contend that, under Article 7 of the vSpecial 
Agreement establishing this Tribunal, such compensation may be 
awarded on the ground of equity. . . . 

... It may be said that Article 15 of the International Convention 
for the Protection of Submarine Cables of 1884,* enunciating the 
principle of the freedom of governments in time of war, had thereby 

*2 Malloy, Treaties, p. 1910: ‘It is understood that the stipulations of this 
Convention shall in no wise affect the liberty of action of belligerents.’ 
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recognised that there was no special limitation, by way of obligatory 
compensation or otherwise, to their right of dealing with submarine 
cables in time of war. In our opinion, however, even assuming that 
there was in 1898 no treaty and no specific rule of international law 
formulated as the expression of a universally recognised rule governing 
the case of the cutting of cables by belligerents, it cannot be said 
that there is no principle of international law applicable. Inter¬ 
national law, as well as domestic law, may not contain, and generally 
does not contain, express rules decisive of particular cases; but the 
function of jurisprudence is to resolve the conflict of opposing rights 
and interests by applying, in default of any specific provision of law, 
the corollaries of general principles, and so to find ... the solution 
of the problem. This is the method of jurisprudence; it is the method 
by which the law has been gradually evolved in every country resulting 
in the definition and settlement of legal relations as well between 
States as between private individuals. 

Now, it is almost unnecessary to recall the principle of international 
law which recognises that the legitimate object of sea warfare is to 
deprive the enemy of those means of communication which the high 
seas, in their character as res nullius or res communis afford to every 
nation. The user by the enemy of that communication by sea, every 
belligerent, if he can, is entitled to prevent, subject to a due respect for 
innocent neutral trade; he is even entitled to prevent its user by neutrals, 
who use it to afford assistance to the enemy cither by carrying contra¬ 
band, by communicating with blockaded coasts, or by transporting 
hostile dispatches, troops, enemy agents, and so on. In such cases the 
neutrals do not, properly speaking, lose their neutral character; but 
their action itself loses that character, such action being . . . 
impressed with a hostile character. Thus it may be said that a 
belligerent’s principal object in maritime warfare is to deprive the 
enemy of communication over the high seas while preserving it 
unimpeded for himself. 

It is difficult to contend in the same breath that a belligerent 
is justified by international law in depriving the enemy of the benefit 
of the freedom of the high seas, but is not justified in depriving him 
of the use of the seas by means of telegraphic cables. 

Not only does the cutting of cables appear not to be prohibited 
by the rules of international law applicable to sea warfare, but such 
action may be said to be implicitly justified by that right of legitimate 
defence which forms the basis of the rights of any belligerent 
nation. . . . 

The cables in this case were laid and operated, not only by per¬ 
mission or concession granted to a neutral by the Spanish Govern¬ 
ment. but they were, under those concessions, legally to be considered 
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from the Spanish point of view as ‘works of public utility’. The 
Spanish Government expressly reserved to itself ‘ the right of organ¬ 
ising over the cable service such a system of supervision as it deems 
best ’. . . . The Spanish Government had reserved the right ... of 
suspending the transmission of messages dangerous to the security 
of the State; and it was expressly stipulated that the operation of the 
cable was to be carried out at the risk of the Company. . . . Finally, 
the order given to the Company to seal the terminal at Hong Kong 
and the mere fact that the Company considered itself legally bound 
to obey that order, notwithstanding the fact that this terminal was 
in a neutral country, the refusals of the Company and the Spanish 
Government, made respectively to the United States Government and 
to the British Government, to reopen the lines, appear to be con¬ 
clusive evidence that the Company was in reality operating, not in 
the character of a private neutral commercial undertaking subject 
only to certain local regulations, but as an actual Spanish public 
service, as completely under the authority of the Spanish Government 
as would have been any State service. In such circumstances it does 
not seem possible to regard the Company as ignorant of, or as not 
having consented to. the use of the cable for military purposes by 
the Spanish military authorities, or as entitled to avail itself of neutral 
character in order to claim compensation for the cutting of its cables. 
The fact is that this Company could not act as a neutral, without 
violating its concession. . . . 

According to the terms of the concessions, these cables possessed 
the character of Spanish works of public utility, and if, as private 
ordinary properly, they were subject to destruction without compensa¬ 
tion in case of necessity of war, a fortiori they were so as an enemy 
utility undertaking. 

As to the contention that . . . this Tribunal is to decide ‘ in 
accordance with treaty rights and with the principles of international 
law and of equity compensation in this case should be paid on the 
ground of equity, the following observations can be made: 

If the strict application of a treaty or of a specific rule of inter¬ 
national law conduct to a decision which, however justified from a 
strictly legal point of view, will result in hardship, unjustified having 
regard to the special circumstances of the case, then it is the duty of 
this Tribunal to do their best to avoid such a result, so far as it may 
be possible, by recommending, for instance, some course of action 
by way of grace on the part of the respondent Government. 

In this case it is to be observed that the Eastern Extension Com¬ 
pany was well aware of its own risk in Spanish territory. . . . Their 
concessions expressly provided for it. . . . 

In the opinion of this Tribunal, there is no ground of equity upon 
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which the United States should be adjudged to pay compensation 
for the materialisation of this risk in the form of an act of war the 
legitimacy of which is admitted. 

The British Government contend that, as a matter of right, the 
Eastern Extension Company is entitled to receive compensation 
because some other foreign cable company . . . received from the 
United States Government compensation for the cutting of its 
cables. . . . 

... It is perfectly legitimate for a Government, in the absence 
of any special agreement to the contrary, to afford to subjects of any 
particular Government treatment which is refused to the subjects of 
other Governments, or to reserve to its own subjects treatment which 
is not afforded to foreigners. . . . 

It appears . . . that the repairs of the French cables in question 
had been effected with all expedition and at the express request of the 
United Slates authorities and for American strategic purposes; that, 
unlike the British cables, the French cables were used by the American 
naval authorities and had afforded them direct communication with 
President McKinley; and that the French cable company had rendered 
the United States valuable services during the operations of 1898. 

There is no evidence that the Eastern Extension Company can 
avail itself of a similar plea. The French case is a good example of 
the payment of compensation on the grounds of equity and comity, 
which did not exist in the British case. 

From these considerations it does not appear that the contention 
of the British Government on this point is in any way justified. 

.As to the contention of the British Government that, in the absence 
of any rule governing the matter of cable cutting, it is the duty of this 
Tribunal to frame a new rule, we desire to say: 

First, the duty of this Tribunal, in our opinion, under Article 7 
of the Special Agreement, is not to lay down new rules. Such rules 
could not have retroactive effect, nor could they be considered as 
being anything more than a personal expression of opinion by members 
of a particular Tribunal, deriving its authority from only two 
Governments; 

Secondly, in any case this Tribunal ... is of opinion that the 
principles of international law, applicable to maritime warfare, existing 
in 1898, are sufficient to enable us to decide this case. 

Now, therefore, the Tribunal decides that the claim of His Britannic 
Majesty’s Government be disallowed. 
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164 

Probate Division 

In the Matter of Certain Craft Captured on the 
Victoria Nyanza 

[1919] P. 83 

Between November, 1914 and July, 1916. during the East African 
campaign, a number of vessels were captured by British ships of 
war operating on the Victoria Nyanza. One of the vessels was cap¬ 
tured after an engagement, but most of the craft were captured in a 
half-sunk condition after their crews had fled inland. 

The question for decision was whether captures on inland waters 
could be considered as maritime prize. 

The Court granted an order for condemnation. 

Judgment 

Per Lord Sterndale, P.; 

. . . According to the evidence all the captor ships were com¬ 
missioned ships of His Majesty's Navy, and the captured property 
belonged to enemies of this country. There can therefore be no 
question as to its condemnation except such as may arise from the 
nature of the locality where the captures took place. 

The Victoria Nyanza is an inland lake, and there is no access 
from the sea to it available for any vessels. All the vessels plying 
upon it, except such small craft as have been built there, have been 
brought overland to the lake, either whole or in sections, and then 
put together if necessary and launched. 

The question is whether craft and other property captured upon 
the waters of such a lake are the subjects of prize. . . . 

. . . Prirna facie all enemy property is liable to seizure and con¬ 
demnation as prize, but that prima facie liability has been limited 
to some extent by International Law. The question I have to consider 
is whether this limitation excludes the present case. 

The right of prize is not limited to property on the sea. . . . 

It appears fairly clear that there is no settled practice by which 
captures on inland waters are excluded from the law of prize. (The 
learned President referred to decisions of the Italian, German and 
American prize courts.) . . . 

Starting, then, from the proposition that there is no general 
principle excluding all captures on inland waters from the operation 
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of the law of prize, it is necessary to consider whether a capture on 
the Victoria Nyanza falls within the class of captures excluded from 
the law of prize under the principles stated in . . . Wheaton * . . . 
which (have) been approved by the late President and the Privy 
Council/ 

In considering this, regard must be had to the nature and circum¬ 
stances of the Victoria Nyanza. It is a very large lake, the chief 
reservoir of the Nile, second only in size to Lake Superior among 
the fresh-water lakes of the world, and considerably larger than any 
other of the great American and Canadian lakes. ... If it be com¬ 
pared with other inland seas it is much smaller than the Caspian Sea. 
but larger than the Sea of Aral. As long ago as 1903 a steamer of 
600 tons was launched on the lake, and there are many steamers 
and craft engaged in trading upon it. The amount of trade done 
is very considerable. The Victoria Nyanza lies partly in British and 
partly in German East Africa, and both Great Britain and Germany 
during the war have had armed vessels upon it. 

It seems to me that the conditions of such a locality clearly come 
under the prima facie rights of capture, and are in no way analogous 
to and within the principle applicable to captures on land in land 
warfare. . . . 

On principle, therefore, I think captures on Victoria Nyanza are 
subject to the law of prize, and authority, so far as it exists, seems 
to me to be to the same effect. So far as I know, no question of prize 
has arisen with respect to the Caspian Sea, and the nearest analogy 
to the lakes of East Africa are the great lakes of America and Canada 
. . . and these have already been the subject of discussion in several 
cases in the United Stales Courts. . . . 

... On principle and authority, in my opinion, these captures 
were legal according to the law of prize. . . . 

I make the order of condemnation as prayed. 


' ‘ The matter may, then, be summed up thus: Merchandise, whether embarked 
upon the sea or found on land, in which the hostile Power has some interest 
for purposes of war, is prima facie a subject of capture. Vessels and their 
cargoes are usually of that character. Of the infinite varieties of property 
on shore, some arc of this character, and some not. There are very serious 
objections, of a moral and economical nature, to subjecting all property on 
land to military seizure. These objections have been thought sufficient to 
reverse the prima facie right of capture. To merchandise at sea these 
objections apply with so little force that the prima facie right of capture 
remains.' Dana's Wheaton, 1866, note 171. 

^ The Roumanian, [1915] P. 26, affirmed 32 T.L.R. 99. 
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Judicial Committle of the Privy Council 

The Pellworm 

[1922] A.C. 292 

In July, 1917. the Pellworm and three other German merchant ships 
were captured by British destroyers off the coast of Holland. Under 
orders made by the Prize Court under Order xxix of the Prize Court 
Rules, 1914/ the ships were requisitioned and appraised. While 
requisitioned, the Pellworm and the Marie Horn were sunk by German 
submarines in October, 1917, and May, 1918, respectively. 

In February, 1918, the Dutch Government filed claims alleging 
that the vessels had been captured in Dutch territorial waters, and 
should be restored. The Prize Court held that the capture had been 
effected within Dutch waters, which had been entered unintentionally. 
It held further, however, that the Dutch Government was claiming on 
behalf of German users, and that the claim must fail because of the 
operation of Article 297 of the Treaty of Versailles.*' 

The Judicial Committee held that the two remaining vessels 
should be restored and the appraised value of those sunk paid over. 


Judgment 

Per Lord Sumner: 

. . . The learned President . . . (held): ‘ The conclusion to which 
I come on the evidence is that the German vessels were outside the 
territorial limit when sighted and signalled to stop, and were close 
upon it, if not within, when they stopped, but were well within it 
when a boarding party was put on board and possession actually taken 
of them.’ 

. . . Their Lordships have arrived at the same conclusions. It 
is unnecessary to recapitulate the particular facts deposed to, or to 
discuss them in detail, but their Lordships may observe generally: 
(I) that the German ships, when boarded, were far enough inshore 
to make it impossible that they should have been first brought to 
at any considerable distance from the territorial limit; (2) that the 
wind and tide and the way the ships w^ere carrying were hardly suffi¬ 
cient in themselves to account for the distance which they eventually 
covered towards the land, but their Lordships are not to be taken to 
assert . . . that, after the order to stop, the engines were kept running, 
though with calculated unobtrusiveness; and (3) that, whatever may 
be the effect of it in law, the German steamers in fact disregarded the 


' S.R. & O.. 1914, No. 1407, cf. n. 1, No. 174. below. 
MI2 B.F.S.P.. 1919, p. 1. 
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signal to alter their heading, in order to profit by the forces, natural or 
artificial, which were seen to be carrying them towards the land. . . . 

The claimants’ proof that possession was finally taken well within 
the territorial waters of Holland makes it incumbent upon the captors 
to establish affirmatively at least that capture was legally complete 
while both the captors and the captured were still outside of them. 
. . . Boarding the prizes within Dutch waters was a belligerent act 
in any view, and thereafter and in consequence of the boarding, the 
German ships were taken as captured prizes out of those waters to 
British ports. It was not contended that this action could be justified, 
if what had already been done on the high seas did not amount to 
capture; but the case for the Crown was that a complete deditio had 
taken place outside the territorial limit. 

When completed captures are made on the high seas, it can rarely 
matter by what steps they become complete or in what the conclusive 
indicia of capture consist. The question, however, becomes material 
when a series of naval movements take place in such a position that 
the invisible limit of territorial waters intersects them, for this at once 
creates the necessity for a logical analysis of them, in order to 
determine whether or not territorial rights have been violated. . . . 

In principle it would seem that capture consists in compelling 
the vessel captured to conform to the captor’s will. When this is done 
deditio is complete, even though there may be on the part of the prize 
an intention to seize an opportunity of escape, should it present itself. 
Submission must be judged by action or by abstention from action; 
it cannot depend on mere intention, though proof of actual intention 
to evade capture may be evidence that acts in themselves presenting 
an appearance of submission were ambiguous and did not result in 
a completed capture. The conduct necessary to establish the fact 
of capture may take many forms. No particular formality is neces¬ 
sary, ... It was contended before their Lordships by counsel for 
the Crown that hauling down the flag was conclusive in the present 
case, or at least was conclusive when taken in conjunction with 
stopping the engines as ordered. It was said to be an unequivocal 
act of submission, ... an act which could not be qualified by any 
intention that did not find expression in action. . . It is true that by 
tradition, when ships are engaged in combat, striking the colours 
is an accepted form of surrender, but to do so without also ceasing 
resistance is to invite and to justify further severe measures by the 
victorious combatant. In the case of a merchantman, where the 
traditions of commissioned men-of-war are not of equal application, 
the hauling down of the flag, like any other sign or act of submission, 
is to be tested by inquiring whether the prize has submitted to the 
captor’s will. What a combatant seeks to intimate by acts signifying 
surrender is first and foremost that he ceases to fight and submits to 
be taken prisoner; what a merchantman intimates is that she means 
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to do as she is told, and that the chattel property may be captured 
in prize though the seamen in charge of it are not made prisoners 
or placed under personal restraint. In the present case ... the 
hauling down of their flags by the German steamers was accompanied 
by a change of course towards the land, and, as it preceded any 
British signal by flag or cannon shot, it was in the circumstances 
anything but a clear intimation of submission. On the contrary, it is 
obvious that the German ships continued to move towards and shortly 
crossed the three-mile limit, and that this was neither inadvertent nor 
w'as incapable of being prevented. They had not abandoned the 
intention to escape, nor had they arrested their movement towards 
the region of safety. They submitted just so far as to minimise the 
risk of being fired on; they disobeyed orders just so far as to ensure 
that the ships would of themselves glide or be carried over the line. 
They were already heading towards the territorial waters, and desired 
to obtain whatever advantage might be derivable from getting within 
them. That was why they did not obey the order to alter course to 
the westward. It is not shown that they could not have done so. 
Under thCvSc circumstances their Lordships see no reason to differ 
from Lord Sterndale’s conclusion, that the vessels were not captured 
till they had entered Dutch waters, for up to that time they were 
endeavouring to escape and were resisting or evading submission 
to the captor’s will. 

Nor can they differ from his conclusion that the conduct of His 
Majesty’s officers was neither reckless nor careless, and that their 
violation of Dutch neutrality was inadvertent, since they believed 
in all good faith that both captors and prizes, throughout and until 
capture was complete, remained outside the three-mile limit. . . . 
Even if it be taken, that when the German vessels were actually 
boarded they, or some of them, were obviously within Dutch waters 
and should have been known to be so by the captors, their Lordships 
do not think that this alone is a ground for reversing Lord Slerndale’s 
decision apart from the other features of the case. . . . They are 
not to be taken to mean that ignorance of the law would excuse 
improper action, where the facts were or ought to have been known; 
but it is one thing to say that capture, effected within Dutch waters 
by boarding or otherwise, involves the restoration of the prize, and 
quite another to say that to board within the territorial limits a prize 
honestly believed to have been captured outside them must necessarily 
justify a claim for damages by the neutral sovereign concerned. . . . 
It (follows) that there could be no award of damages in favour of 
the Dutch Government, but prima facie they were entitled to restora¬ 
tion of the ships, which had been wrongly captured within their 
territorial waters. 

Here arise two classes of difficulty. After being brought before 
the Prize Court, all four ships were duly requisitioned for the use 
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of His Majesty by Order . . . made before the Dutch Government 
had put in an appearance. . . , While requisitioned two of them 
. . . were torpedoed and sunk by enemy action, and subsequently, 
under the Treaty of Versailles,® Germany ceded to the Allied and 
Associated Powers all German ships of 1,600 tons gross and upwards, 
and undertook to cede an unascertained moiety of certain ships under 
1,600 tons. It was accordingly urged . . . that, as the Heinz 
Blumherg at any rate is over 1,600 tons gross, and both she and the 
Breitzig are ships in the hands of His Majesty’s Government under 
an order of the Prize Court, which by Article 440 Germany 
undertakes to recognise as valid, the Treaty operated as if there had 
been a private cession of the property in the two vessels by the 
German owners to new proprietors; that under the Treaty the seizing 
Power had thus acquired an independent title, arising out of matters 
subsequent and not grounded in any wrongful act or involving the 
retention of any profit due to that wrong; that the former owners, 
having now no interest, could have no cause of complaint against the 
Dutch Government, and that the Dutch Government being immune 
from claims had neither occasion nor right to demand redelivery of the 
vessels. It was urged ... on behalf of the Dutch Government, that 
not only were they entitled to redelivery of the ships which survive, 
but of the appraised values of those which have been lost; and that 
being strangers to the Treaty of Versailles, they were entitled to treat 
it as irrelevant and res inter alios acta. 

... In their (Lordships’) opinion . . . changes in the ownership 
of the vessel, which is the subject of the proceedings in prize, cannot 
defeat the claim of territory, which is independent of ownership, 
but . . . where there has been no intentional misconduct or affront 
on the part of the captors, and the loss of the vessel in question, 
without default on the part of those in control of her. has made her 
return in specie impossible, the payment of damages to the claimant 
is a wiiolly inappropriate remedy. A separate and much more 
difficult question, however, arises where prizes have been requisitioned 
on the terms of bringing, or of undertaking to bring, the appraised 
values into Court. It is this: Ought a claim to those appraised values, 
advanced on behalf of the neutral sovereign, to be treated as a claim 
for a sol at i am in money or as a claim for the res itself, in the only 
form in which it can now be returned? 

. . . Where, under orders regularly and lawfully made, money 
has been substituted for the res, which has been brought into prize, 
the substitution is ordered not only to secure the captors, but also for 
the benefit of such claimants as have a right of property in the res, 
and whose interest in it is therefore an interest in its value. A claim 
to the appraised value is a proprietary claim; a claim by a sovereign 


Part Vlll, Annex 3, Article 1. 
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in virtue of his violated rights is the antithesis of a proprietary claim, 
and finds its sole satisfaction in the return of the res to enable him to 
assert his rights as a sovereign and to discharge his duties as a neutral. 
The affronted Power had no property in or possession of the ship 
seized, and cannot assert a claim merely on behalf of those who have 
the ownership or are entitled to the possession. The remedy for 
taking away the prize from neutral waters, without justification or 
permission, is the restoration of that which was seized to the waters, 
whence it was taken, as honourable amends for a belligerent act. 
which, once it has been established, a friendly Power cannot seek to 
profit by or to defend. An offer of money, so far from constituting 
amends, would rather aggravate the affront; a claim of money, in 
the absence of misconduct on the part of the captors, could only 
be a claim in the interest of private owners, which the aggrieved 
sovereign is not entitled to make. Money was not taken, therefore 
money has not to be returned. The State, whose officers have cap¬ 
tured the prize in neutral waters, cannot retain it consistently with the 
satisfaction of its obligation to make amends; but the State whose 
waters have been invaded cannot ask, nor can a Court of Prize grant, 
the imposition of a money penalty, where no intentional wrong was 
done, or decree the payment of money as the price of an invasion 
of sovereignty. In their Lordships’ opinion these considerations, 
which are generally valid, fail to apply in the present case for the 
following reason. The ships were requisitioned by the Admiralty for 
the use of His Majesty, but ex hypothesi the requisition operated on 
something which never should have been brought into the custody 
of the Prize Court at all. Had it not been for the requisitioning, 
they would have been restored by decree of the Court. It is true 
that there is no claim for compensation in respect of the loss, as 
such, but the requisitioning was ordered at the instance of the Crown 
and the Court parted with the custody of them in accordance with 
the regular practice. Thereafter the ships were represented for all 
ordinary purposes by their appraised values. If a requisitioned ship 
is condemned, the undertaking to bring her appraised value into 
Court fails, since the Crown is not bound to pay for her; if she is 
not condemned, the money is brought into Court and paid to the 
party entitled to a release of the ship. If the Court were to refuse to 
release the appraised values in this case when it would have released 
the ships, if they had remained in the Marshal’s custody, the result 
would be that the Dutch Government’s right to restoration would be 
defeated merely as a consequence of the British Government’s exercise 
of the right of requi.sition. and the British Government’s obligation 
to bring the appraised values into Court would cease to be perform- 
able. As it is. though the ships are lost, there is something to restore 
—namely, the money which represents them. In their Lordships’ 
opinion this consideration must prevail. ... His Majesty’s Govern- 
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ment ought to return to the waters of Holland the vessels which 
survive, let the present rights of property or possession be what they 
may; and ought to do so free of expense to the Government of the 
Queen of the Netherlands, and that the like obligation to return 
applies to the appraised values, w'hich otherwise would be a profit 
growing out of their own wrong. 

Accordingly, in this appeal, their Lordships refrain from express¬ 
ing any opinion as to the effect of the Treaty of Versailles on the 
ownership of the Breitzifi and the Heinz Blumherg, or the title to 
the sums representing the appraised values of the Pellwonn and of 
the Marie Horn. . . . 

Their Lordships will humbly advise His Majesty that ... the 
appeal of the Procurator-General should be dismissed with costs; and 
that the cross-appeal, so far as concerns damages, should also be 
dismissed with costs; but that it should be allowed with costs and the 
order, . . . which is appealed against, should be set aside, so far 
as concerns the restoration of the Breitzji^ and Heinz. Blumher^ and 
the payment over by way of restoration of the appraised values of 
the Pellworm and the Marie Horn: that a decree should be entered 
for the claimants accordingly, and for payment of the expenses, if 
any, falling upon the claimants in connection with the return to Dutch 
territorial waters of the Breitzij; and the Heinz Blumher^. . . . 


166 

Probate Division 

The Pomona 

No. 1 (1939) 1 Ll.P.C. (2nd) 1; No. 2 [1943] P. 24 


This was the first vessel to be the subject of proceedings before an 
English Prize Court after the outbreak of war on September 3, 1939. 

The Pomona was a German vessel registered at Hamburg, and, 
in August, 1939, was under charter to a British corporation and was 
engaged in loading a cargo at the West India Docks preparatory to 
sailing to Jamaica. A wireless order issued from Germany instructed 
all German ships to return to Germany immediately, and the master, 
purporting to act on behalf of the owners, sought to cancel the 
charterparty and demanded that his ship should be discharged so 
that she could sail on the evening tide. The charterers refused the 
cancellation and instituted proceedings in rem, thus detaining the 
vessel by force majeure. 

The day before war broke out a military force was sent to the 
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docks to prevent the Pomona leaving, and immediately upon the 
proclamation of war she was boarded. 

The first action was of a motion asking for the release and delivery 
of the vessel to the Crown without appraisement. This order was 
made. 

In the second hearing the German owners, who had already 
entered an appearance, claimed that she should merely be detained. 

The Court held her liable to condemnation as good and lawful 
prize. 


Judgment (No. 1) 

Per Sir Boyd Merrinian, P.: 

... In the case of the Zamora * the Privy Council laid down 
that the right of the Crown to requisition ships which had been 
seized and were within the jurisdiction of the Prize Court was not an 
unlimited right, but was subject to defined conditions . . .: 

‘ A belligerent Power has by international law the right to requisi¬ 
tion vessels or goods in the custody of its Prize Court pending a 
decision of the question whether they should be condemned or 
released, but such right is subject to certain limitations. First, the 
vessel or goods in question must be urgently required for use in 
connection with the defence of the realm, the prosecution of the war, 
or other matters involving national security. Secondly, there must be 
a real question to be tried, so that it would be improper to order an 
immediate release. And, thirdly, the right must be enforced by 
application to the Prize Court, which must determine judicially 
whether, under the particular circumstances of the case, the right is 
exercisable.’ 

So far as the first condition is concerned, it is not disputed that 
there is evidence which, prima fade, at any rate, 1 ought to regard as 
conclusive that the ship is urgently required for use in connection 
with the defence of the realm and the prosecution of the war, and 
matters involving national .security. . . . 

So far as the second condition is concerned, it is not suggested 
that it would be proper to order an immediate release. . . . 

. . . The second condition laid down in the Zamora is therefore 
fulfilled; and I am accordingly in a position to decide, as I do decide, 
that it is right that the Crown should requisition this vessel. They 
ask to be allowed to requisition it without appraisement. That is in 
accordance with the Rule,’ but . . . (an) undertaking ... is being 
filed and will therefore be available to meet any possible question 


*[1916] 2 A.C. 77, at p. 106, see below. No. 174. 

** Prize Court Rules, 1939 (S.R. & O., 1939, No. 1466). Order XXIX. r. 5. 
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which may arise out of the later history of this vessel in the hands of 
the Crown. . . . 


Judgment (No. 2) 

Per Lord Merriman, P.: 

... No claim is made for immediate release. Nor, indeed, 
could any such claim have been made, since on November 1, 1939, 
the Crown obtained an order for the requisition of the vessel, and 
the owners, who were represented on that occasion, did not oppose 
the making of the order. (Counsel), therefore, confined himself to 
arguing that the circumstances were such as to give immunity from 
capture with the implication that, in due course, the vessel, or her 
value, would be restored to the owners. 

The question of immunity from confiscation of enemy merchant 
ships in a belligerent port at the outbreak of war, and the practical 
mitigation of the rigours of international law by the grant of days 
of grace within which they might depart freely, are dealt with in 
the preamble and in Articles 1 and 2 of the Hague Convention, 
No. VI.^ But this convention was denounced by this country on 
November 14, 1925, and it is not open, therefore, to the claimants 
to rely on its provisions. (Counsel), however, argued that they were 
merely declaratory of principles of international law already recog¬ 
nised before the last war. Accordingly, he maintained, first, that the 
seizure, in so far as it was directed to confiscation, was illegal, and, 
secondly, that as the Pomona was in fact prevented from departing 
by force majeure she was entitled to days of grace for her departure, 
and the Crown was not entitled to take an advantage of an arrest 
at the instance of a private litigant to deny her this right, since, in 
accordance with the ordinary procedure of the Admiralty Court, the 
vessel would normally be released as soon as bail was provided to 
meet the claim. The two questions are not the same, since the 
question of immunity from confiscation is independent of the fact 
of arrest, while it would obviously be more diflicull to apply to the 
case of a vessel already in arrest a provision for granting days of grace 
which might, in any case, have expired before she could be freed from 
arrest. But, as cither point, if established, is suflicient for the 
claimants’ case, it will be convenient to take them together. It is 
conceded that, unless the principles contended for had become 
embodied in international law before the last war, there has 
been no subsequent development of that law of which the claimants 
could avail themselves. . . . 

. . . (The effect of Hague Convention VI was discussed in 
The Blonde*) Lord Sumner, who delivered the opinion of the Privy 

»Cf. The Blonde [1922], 1 A.C. 313. above. No. 133, notes 6 and 7. 

♦[1922], 1 A.C. 313, see above. No. 133. 

44 
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Council, (said) that in effect, while Article 1 is only optional. Article 
2 is obligatory, and . . . that their Lordships rejected a construction 
which made the prohibition of confiscation depend on a prior election 
to do what Article 1 desiderates, but does not require. . . . The 
preamble says that the convention expresses the anxiety of the con¬ 
tracting parties to ensure the security of international commerce 
against the surprises of war, and their desire ‘ in accordance with 
modern practice ’ to protect as far as possible operations undertaken 
in good faith and in process of being carried out before the outbreak 
of hostilities. From this it appears to follow that Articles 1 and 2 
are merely declaratory of existing international law. It seems to 
me that there are two answers to this argument. First, the natural 
construction of the reference to modern practice in the preamble is 
to treat it as referring to the tendency, which undoubtedly occurred 
in the latter half of the nineteenth century, for belligerents to make 
concessions of uncertain and variable extent outside the recognised 
law, for which the relevant articles substituted an agreement binding 
on the contracting parties. . . . Secondly, to hold otherwise would be 
to ignore compIetel> the passage in Lord Sumner’s opinion, which 
reads as follows: 'Turning to Articles I and 2 of the sixth Hague 
Convention, it is important to remember that, before its date, and 
since its date whenever it is not in force, the law of nations permitted 
and entitled a belligerent to make prize of an enemy merchantman 
found within his ports at the outbreak of war. It is true that in 
several instances during the nineteenth century belligerents mitigated 
the rigour of the rule and granted days of grace for the departure 
of such vessels. The practice was certainly modern, but it was 
neither uniform nor universal, and on each occasion it rested with the 
belligerent to elect whether the rule recognised by the law of nations 
should be mitigated or not. It is not surprising that the negotiators 
of 1907 got no further than agreeing that permission to depart freely, 
within a time to be fixed by the Power entitled to capture, was a 
thing desirable indeed, but not obligatory.'"... It seems to me to 
be the key to the whole judgment; it was precisely because it was 
recognised that international law' was settled in this sense that their 
Lordships based their advice to His Majesty solely on the terms of 
what they held to be a binding agreement. . . . Even if, as is not the 
case, I thought otherwise, I should consider myself bound by (this 
decision) to reject the claimants’ contention. . . . 

I am of opinion that the Pomona is liable to condemnation as 
good and lawful prize, and I give judgment accordingly. 


’ Ibid. 
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167 

Probate Division 

The Gabbiano 

[1940] P. 166 

In December, 1938, a contract was made between the claimants, a 
British firm, and a Czech company for the sale of a quantity of 
manganese ore to be shipped from an Egyptian port between July 
and December 1939, in sellers’ option. There was also a buyers’ 
option as to the port of delivery. This option was exercised in favour 
of Stettin in April, 1939, by which date Czechoslovakia had been 
incorporated in the German Reich. The buyers agreed to pay 85 per 
cent, of the provisional invoice in sterling in London and to pay freight 
at chartered rates at the port of discharge immediately on the arrival 
of the steamer. The contract included a clause: ‘ 8 (a) If, after load¬ 
ing. any steamer stemmed under this contract is lost, or is, for any 
reason, unable to deliver the cargo or any part thereof, the quantity 
of ore so undelivered by such steamer shall be written off the contract 
quantity unless otherwise mutually agreed between buyers and .sellers.’ 

The incorporation of Czechoslovakia in the Reich meant that 
permission had to be obtained to enable payment to be made in 
sterling, and the buyers paid the full sum in July. In July the 
Gahhiathf. an Italian vessel, was chartered for the carriage of the 
giK'jds and sailed for Stettin on August 27. The bills of lading 
acknowledged shipment of the goods by the claimants for the voyage 
to Stettin, and included the words, ‘ Stettin for final delivery to the 
buyers ’. 

At the outbreak of war the Gahhiano was at Messina, and her 
owners informed the claimants that they proposed to discharge the 
cargo there. The claimants, who still retained the bills of lading, 
protested and arranged for the ship to proceed with her cargo to the 
United Kingdom on payment of additional freight. .At Gibraltar the 
ship was seized and sent under a prize crew to Cardiff. The cargo 
was sold and the issue concerned the fate of the proceeds. This 
problem turned upon the question whether the property remained 
in the claimants at the date of seizure. 

The Court held that the claimants were entitled to the release 
of the proceeds. 


Jiid^niefU 


Per wSir Boyd Merriman, P.; 

... It is impossible to say of these bills of lading . . . that the 
form was determined by the sellers’ agent without knowledge of the 
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contract and, though it may have been determined on general 
instructions from his principal, without particular instructions 
given in view of the particular contract. Moreover, although 
the payment was made more than six weeks before shipment, 
no request was made by, or on behalf of, the buyers that the 
bills of lading should be made out to their order. In the claimants’ 
affidavit ... it is sworn that the bills of lading were taken in tliis 
form in order that they might retain the right of property in and 
possession of the goods in themselves until they assigned the bills 
of lading to the buyers. They were still in their possession at the 
time of the first seizure, but had been endorsed to the prospective 
buyers under the abortive contract . . . before the ship sailed from 
Gibraltar. . . . 

. . . (By) the provision as to risk in clause 8 (a) , . . not only are 
the buyers not at risk if. after loading, the ship is lost, or is for any 
reason unable to deliver the cargo, or any part thereof, but the 
undelivered ore is written off the contract quantity, meaning, as I 
understand it, that the contract is cancelled wholly, or pro tanto, 
as the case may be. . . . 

. . . Clause 8 (a) of this contract is inappropriate to a c.i.f. con¬ 
tract proper, ... for the goods are not at the buyers’ risk in the 
events referred to in that clause. Nevertheless, the contract may 
remain, as it is expressed to be, a c.i.f. contract, but with variations. 

. . . For example, if the circumstances provided for in clause 8 (a) 
never arose, the contract would, in normal conditions, be performed 
according to its tenor as an ordinary c.i.f. contract. Nor would any 
practical inconvenience result if the contract had to be resolved in 
w^hole or in part by a loss covered by the insurance policy after the 
buyer had taken up the documents, or even if he had taken them up 
after, but in ignorance of, the loss. If, however, a total loss occurred 
to the knowledge of the parties before lender of the documents, the 
argument on both sides assumed, as I think correctly, that, contrary 
to the law applicable to a c.i.f. contract proper,... the sellers could not 
call upon the buyers to take up the documents, at any rate if the sellers 
still retained the bills of lading in their own possession at the material 
time. It is sufficient to say that I can sec no answer to (the claimants’) 
argument that the presence of clause 8(a) in this contract, in the 
circumstances which have actually occurred, affords a valid business 
reason for taking the bills of lading to the sellers’ order, and that in 
the circumstances of this case it cannot be said that the only business 
reason for so doing had disappeared with the payment of the whole 
price in advance. I do not think that the claimants were guilty 
of any breach of contract in so doing; but. even if they were, the 
legal position is not affected: . . . the right of disposal was in fact 
used to withdraw the goods entirely from the contract. Nor does it 
seem to me that the inclusion in the bills of lading of the words ‘ for 
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final delivery to ’ the buyers makes any difference. These words 
seem to me merely to emphasise what would otherwise be implied 
from the shipment, that the goods were appropriated to the contract, 
but do not, in my opinion, affect the question whether . . . they were 
appropriated unconditionally. I can see no reason for holding that 
in taking the bills of lading to their own order the sellers did so as 
agents for or on behalf of the buyers, ... or for drawing any other 
inference from their so doing than that they intended to reserve the 
right of disposal and thus to retain the property in the goods. 

For these reasons 1 hold that the claimants have established their 
right to the release to them of the proceeds of this cargo. 

. . . (The question of) costs in these matters (is left) to the 
unfettered discretion of the judge, but this discretion . . . must be 
exercised judicially. . . . 

... To my mind (this) is a very plain case in which the Crown 
were fully justified in exercising their right as captors, and in bringing 
this matter before the Court for investigation. I think in those 
circumstances that 1 ought not to make any order as to costs. 
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War Crimes Court, Hamburg 

The Peleus Trial 

(1945) Cameron, J. (editor). The Peleus Trial, 1948 


The Peleus was a Greek vessel that was sunk by a German U-boat 
without warning in the South Atlantic. At the time of the attack 
she was unescorted and about three hundred miles from the nearest 
land, having only recently left Freetown. The area of the sinking 
was within the range of Allied land-based aircraft, and four U-boats 
had recently disappeared in the area. Nevertheless, instead of depart¬ 
ing at top speed, the commander of the U-boat surfaced and ordered 
his guns to open fire on the vessel’s survivors in the water. As a 
result of the attack only three of the crew of 35 of the Peleus survived. 

Within six weeks after this attack the U-boat was compelled to 
beach herself after an aerial attack and her crew was captured. The 
captain of the U-boat, together with those members of the crew, 
including the medical officer, who had taken part in the firing, were 
tried for war crimes. 

The tribunal rejected the plea of superior orders and found all 
the accused guilty. 
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Summing-up 

Per the Judge Advocate: 

... It is a fundamental usage of war that the killing of unarmed 
enemies is forbidden. It is forbidden as a result of the experience 
of civilised nations throughout many centuries. To fire so as to kill 
helpless survivors of a torpedoed ship is a grave breach against the 
law of nations. The right to punish persons who break such rules 
of war has equally been recognised for many years. There is no 
difficulty or complication about it. . . . 

Let me remind you once more of what ought to be the starting- 
point of your consideration of this case, the principle of International 
Law. which is expressed in . . . the Llandovery Castle' . . . No 
one as far as I know has ever challenged the accuracy of the principle 
which is expressed in the judgment of the Supreme Court of Germany 
in that case. . . . 

The principle is stated in the judgment in the following form: 

* The firing on the boats was an offence against the law of nations. 
In war on land the killing of unarmed enemies is not allowed. . , . 
Similarly, in war at sea the killing of shipwrecked people who liavc 
taken refuge in lifeboats is forbidden.’ My advice to you is that you 
are entitled to take that statement of the principle as the starting-point 
of your investigation of this case. . . 

. . , Each one of the accu.sed in this case is a German. Me is 
entitled in this court to just as fair treatment at your hands and just 
as much consideration as if he w^ere a citizen of an Allied nation. . . . 

... It is not disputed that (the commander of the L-boat.) ordered 
(weapons) ... to be brought up on the deck and that he gave the 
command to fire. 

And he now sa\s, the purpose of that firing was prirnarily the 
destruction of wreckage in order that every trace of the sinking might 
be obliterated. ... He says he was under an operational necessity 
to do what he did because he had as his first duty to ensure that the 
submarine was protected again.st attack by Allied aircraft. He says 
that the only way of doing that was to take every possible step . . . 
to destroy every trace of the sinking. If as a result of that survivors 
were killed it was unfortunate for them, but he was under the 
paramount necessity of protecting his boat and his crew. 

The question whether or not any belligerent is entitled to kill 
an unarmed person for the purpose of saving his own life has been 
the subject of much discussion. It may be that circumstances can 
arise . . .in which such a killing might be justified; but I suggest to 
you that you consider this case on the facts which have emerged 
from the evidence of Eck (the U-boat’s captain). ... It is indeed 

’ (1921) Cmd, 1450 (1921); or Cameron, The Pclcus Trial, 1948, Appendix IX. 
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a fortunate fact that this Court includes naval oflScers of long experi¬ 
ence. They will be able to assess the value of these facts. . . . 

. . . The Kommandant, Eck, does not rely upon the defence of 
superior orders. He stands before you taking the sole responsibility 
of the command which he issued upon himself. 

... It is quite clear that (the weapons) officer Hoffman did fire. 
He says: ‘ I fired on the rafts. The Kommandant gave me orders; he 
gave orders directly to me. . . . Now I am sitting here I do not think 
it was right to fire as I did.’ . . . 

That brings me to the discussion ... of what has been called 
superior orders, that is to say, orders coming from a higher authority 
which the accused is by the law and custom of his Service obliged 
to obey. . . . The duty to obey is limited to the observance of orders 
which are lawful. There can be no duty to obey that W'hich is not a 
lawful order. . . . 

. . . The fact that a rule of warfare has been violated in pursuance 
of an order of a belligerent government, or of an individual belligerent 
commander, docs not deprive the act in question of its character 
as a war crime, neither docs it confer upon the perpetrator immunity 
from punishment by the injured belligerent. 

I'ndoubtedly a Court confronted with a plea of superior orders 
adduced in justification of a war crime is bound to take into con¬ 
sideration the fact liiat obedience of military orders not obviously 
unlawful is a duty of every member of the armed forces, and that the 
latter cannot in conditions of war discipline be expected to weigh 
scrupuh>usly the legal merits of the order received. The question, 
liowevcr, is governed by the major consideration that members of 
the armed forces are bound to obey lawful orders only, and that 
they cannot therefore escape liability if in obedience to a command 
they commit acts which both violate unchallenged rules of W'arfare 
and outrage the general sentiment of humanity. 

... Is it not fairly obvious to you that if in fact the carrying out 
of Fx'k\ command involved the killing of these helpless survivors, 
it was not a lawful command, and that it must have been obvious to 
the most rudimentary intelligence that it was not a lawful command, 
and that those who did the shooting are not to be excused for doing 
it upon the ground of superior orders? . . . 

Let me now' . . . deal with the case of (the medical officer). . . . 
(He) says: ‘I was ordered to shoot and I did shoot in pursuance 
of that order.’ He admitted in the witness box that he, being a medical 
officer, was exempted by the regulations of the German Navy from 
using weapons for the purpose of offence. He enjoys all the privileges 
which doctors enjoy under International Law in relation to the fighting 
services of any country. He certainly knew of the exemptions which 
he enjoyed under the regulations of the particular service to which 
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he belonged. Yet, knowing that, (he) fired with a machine-gun in 
the circumstances of which you have heard. It is for you to say 
what you think about it. . . . 

. . . The engineer-officer of this submarine . . . was minded to 
protest at the order which the Kommandant gave, and did in fact 
protest, telling him that he did not agree with it. 

. . . But having made his protest, having gone below . . ., he 
then comes up on deck. ... He saw (the fifth accused, a leading 
seaman) using the machine-gun. He pushed him away and fired it 
himself, fired it, as he says, in order that there might be no question 
of a person to whom he had recently been speaking, meaning one 
of those who had been interrogated, being killed by a bullet fired by 
the hand of such an undesirable person as he believed (this accused) 
to be. That, you may think, is a very odd explanation indeed. 
Whether it is true or not, you may still think that (this officer) might 
fall within the description of the charge-sheet of a person concerned 
in the killing of members of the crew of the steamship, because he 
voluntarily took upon himself at least the possibility of killing 
somebody on one of those pieces of wreckage, or on a raft. 

It is for you to say what you think about it. It is for you to say 
how much importance is to be attached to the fact that he did make 
that protest, whether it can provide him with a complete answer to 
this charge.® . . . 

... You have heard a suggestion made that this Court has no 
right to adjudicate upon this case because it is said you cannot create 
an offence by a law which operates retrospectively so as to expose 
someone to punishment for acts which at the time he did them were 
not punishable as crimes { —nulla poena sine lege . . . My advice 
to you is that that maxim and the principle that it expresses has nothing 
whatever to do with this case. It has reference only to municipal or 
domestic law of a particular State, and you need not be embarrassed 
by it in your consideration of the problems that you have to deal 
with here. . . . 


' He was the only officer among the accused who was not sentenced to death 
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The International Military Tribunal, Nuremberg 

The Nuremberg Judgment 

(1946) Cmd. 6964 (1946) 


While the Second World War was still being fought statements were 
made on behalf of the Allies to the effect that those German officers 
and men and members of the Nazi Party who had taken part in 
atrocities and war crimes would be tried for their offences after they 
were captured. 

On August 8, 1945, an Agreement' was signed in London by 
representatives of France, Great Britain, the Soviet Union and the 
United States providing for the trial of the major war criminals of 
the European Axis whose offences had no particular geographical 
location. To this Agreement was attached the Charter establishing 
the International Military Tribunal to try these criminals and 
specifying the crimes within the Tribunal’s jurisdiction. 

By Article 6 of the Charter the Tribunal was given authority 
to try— 

‘ (a) Crimes against peace : namely, planning, preparation, 
initiation or waging of a war of aggression, or a war in violation of 
international treaties, agreements or assurances, or participation in a 
common plan or conspiracy for the accomplishment of any of the 
foregoing; 

‘(b) War crimes: namely, violations of the laws or customs of 
war . . . ; 

‘(c) Crimes against humanity: namely, murder, extermination, 
^ Cmd. 6903 (1946). 
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enslavement, deportation, and other inhumane acts committed against 
any civilian population, before or during the war, or persecutions on 
political or religious grounds in execution of or in connection with 
any crime within the jurisdiction of the Tribunal, whether or not in 
violation of the domestic law of the country where perpetrated. 

‘ Leaders, organisers, instigators and accomplices participating in 
the formulation or execution of a common plan or conspiracy to 
commit any of the foregoing crimes arc responsible for all acts 
performed by any person in execution of such plan.’ 

The Charter made it quite clear that the oflicial position of any 
defendant, however exalted, would not absolve him from respon¬ 
sibility or mitigate punishment, while it was expressly staled that 
superic^r orders would not constitute a defence, but might be considered 
in mitigation of punishment. It was also provided that the I ribunal 
would have the power to declare any group or organisation a criminal 
organisation, rendering any member of the particular group liable 
to trial before national, military or occupation courts which would 
be unable to question the finding of the Nuremberg Tribunal. 

Twenty-tw'o German and Na/i leaders were indicted before the 
Court together with six organisations. Of the latter, only two, the 
Reich Cabinet and the General Stall and High Command were 
acquitted. Of the accused leaders three were acquitted, tw^elve 
including one who had been tried in uhsentia - sentenced to 
death, three received sentences of life imprisonment, and the remaining 
four were committed to prison for long terms of years. 


Judgment 

Per Curiam : 

. . . The individual defendants are indicted under Article 6 of the 
Charter. . . . (Its) provisions are binding upon the Tribunal as the law 
to be applied to the case. . . . For the purpose of showing the back¬ 
ground of the aggressive war and war crimes charged in the 
Indictment," the TYibunal will begin by reviewing some of the events 
that followed the first world war, and in particular, by tracing the 
growth of the Nazi Party under Hiller’s leadership to a position of 
supreme power from which it controlled the destiny of the whole 
German people, and paved the way for the alleged commission of all 
the crimes charged against the defendants. . . . 

The Common Plan or Conspiracy and Aggressive War 

. . . The charges in the Indictment that the defendants planned and 
waged aggressive wars are charges of the utmost gravity. War is 


"Cmd. 6696 (1945). 
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essentially an evil thing. The consequences are not confined to the 
belligerent Slates alone, but alfect the whole world. 

To initiate a war of aggression, therefore, is not only an inter¬ 
national crime; it is the supreme international crime differing only 
from other war crimes in that it contains within itself the accumulated 
evil of the whole. 

The first acts of aggression referred to in the Indictment are the 
seizure of Austria and Czechoslovakia and the first war of aggression 
... is the war against Poland. .. . 

Before examining that charge it is necessary to look more closely 
at some of the events which preceded these acts of aggression. The 
war against Poland did not come suddenly out of an otherwise clear 
sky; the evidence has made it plain that this war of aggression, as well 
as the seizure of Austria and Czechoslovakia, was premeditated and 
carefully prepared, and w'as not undertaken until the moment w'as 
thought opportune for it to be carried through as a definite part of the 
pre-ordained scheme and plan. 

For the aggressive designs of the Nazi Government were not 
accidents arising out of the immediate political situation in Europe 
and the world; they were a deliberate and essential part of Nazi 
foreign policy. . . . 

For its achievement, two things were deemed to be essential: the 
disruption of the European order as it had existed since the Treaty 
of Versailles, and the creation of a Greater Germany beyond the 
frontiers of 1914. This necessarily involved the seizure of foreign 
territories. 

War was seen to be inevitable, or at the very least highly probable, 
if these purposes were to be accomplished. . . . 


The Invasion of Austria 

The invasion of Austria was a premeditated aggressive step in 
furthering the plan to wage aggressive wars against other countries. . . . 

It was contended before the Tribunal that the annexation of Austria 
was justified by the strong desire expressed in many quarters for the 
union of Austria and Germany; that there were many matters in 
common between the two peoples that made their union desirable; and 
that in the result the object was achieved w’ilhoul bloodshed. 

These matters, even if true, arc really immaterial, for the facts 
plainly prove that the methods employed to achieve the object were 
those of an aggressor. The ultimate factor was the armed might of 
Germany ready to be used if any resistance was encountered. . . . 
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The Seizure of Czechoslovakia 

The conference (held by Hitler on) November 5, 1937, made it quite 
plain that the seizure of Czechoslovakia by Germany had been 
definitely decided upon. The only question remaining was the 
selection of the suitable moment to do it. . . . 

(The) facts demonstrate that the occupation of Czechoslovakia had 
been planned in detail long before the Munich conference (in 
September, 1938). . . . 


The Aggression Against Poland 

... On May 23, 1939, a meeting was held in . . . Berlin. Hitler 
announced his decision to attack Poland and gave his reasons, and 
discussed the effect the decision might have on other countries. . . . 

Following the occupation of Bohemia and Moravia by Germany 
. . ., which was a flagrant breach of the Munich Agreement," Great 
Britain gave an assurance to Poland .. . that in the event of any action 
which clearly threatened Polish independence, and which the Polish 
Government accordingly considered it vital to resist with their national 
forces. Great Britain would feel itself bound at once to lend Poland all 
the support in its power. The French Government look the same 
stand. It is interesting to note in this connection, that one of the 
arguments frequently presented by the defence in the present case 
is that the defendants were influenced to think that their conduct was 
not in breach of international law by the acquiescence of other Powers. 
The declarations of Great Britain and France showed at least that 
this view could be held no longer.... 

. . . Documents establish that the final decision as to the date of 
Poland’s destruction . . . was reached by Hitler shortly before 
August 22, 1939. They also show that although he hoped to be able 
to avoid having to fight Great Britain and France as well, he fully 
realised there was a risk of this happening, but it was a risk he was 
determined to take. 

The events of the last days of August confirm this deter¬ 
mination. ... 

. . . The Tribunal is fully satisfied by the evidence that the war 
initiated by Germany against Poland . . . was most plainly an 
aggressive war, which was to develop in due course into a war which 
embraced almost the whole world, and resulted in the commission of 
countless crimes, both against the law's and customs of war, and 
against humanity. 


*8 Hudson, International Legislation, p. 131. 
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The Invasion oj Denmark and Norway 

The aggressive war against Poland was but the beginning. The 
aggression of Nazi Germany quickly spread from country to country. 
In point of time the first two countries to suffer were Denmark and 
Norway.... 

... On April 9, 1940, the German forces invaded Norway and 
Denmark. 

From (the evidence) it is clear that as early as October. 1939, the 
question of invading Norway was under consideration. The defence 
that has been made here is that Germany was compelled to attack 
Norway to forestall an Allied invasion, and her action was therefore 
preventive. 

It must be remembered that preventive action in foreign territory 
is justified only in case of ‘ an instant and overwhelming necessity for 
self-defence, leaving no choice of means, and no moment of delibera¬ 
tion How widely the view w^as held in influential German circles 
that the Allies intended to occupy Norway cannot be determined with 
exactitude, . . . 

From (the documents before the Tribunal) it is clear that when 
the plans for an attack on Norway were being made, they were not 
made for the purpose of forestalling an imminent Allied landing, but. 
at the most, that they might prevent an Allied occupation at some 
future date. . . . 

Documents which were subsequently captured by the Germans are 
relied on to show that the Allied plan to occupy harbours and airports 
in Western Norway was a definite plan. . . . But these plans were not 
the cause of the German invasion of Norway. Norway was occupied 
by Germany to afford her bases from which a more effective attack on 
Imgland and France might be made, pursuant to plans prepared long 
in advance of the Allied plans which are now relied on to support 
the argument of self-defence. 

It was further argued that Germany alone could decide, in 
accordance with the reservations made by many of the Signatory 
Powers at the time of the conclusion of the Briand-Kellogg Pact,* 
whether preventive action was a necessity, and that in making her 
decision her judgment was conclusive. But whether action taken under 
the claim of self-defence was in fact aggressive or defensive must 
ultimately be subject to investigation and adjudication if international 
law is ever to be enforced. 

■* Note of August 6, 1842, from Mr. Webster to Lord Ashburton in connec¬ 
tion with the Caroline incident, 2 Moore, Digest, p. 412. In the text of 
the Judgment the wrong reference is given. 

•’ 4 Hudson, International Legislation, p. 2522. 
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No suggestion is made by the defendants that there was any plan 
by any belligerent, other than Germany, to occupy Denmark. No 
excuse for that aggression has ever been offered. . . , 

In the light of all the available evidence it is impossible to accept 
the contention that the invasions of Denmark and Norway were 
defensive, and in the opinion of the Tribunal they were acts of 
aggressive war. 

The Invasion of Beli^iion. the Netherlands and Luxemhur^ 

... On May 10, 1940, the German forces invaded the Netherlands, 
Belgium and Luxemburg. On the same day the German Ambassadors 
handed to the Netherlands and Belgian Governments a memorandum 
alleging that the British and French armies, with the consent of 
Belgium and Holland, were planning to march through those cinintries 
to attack the Ruhr, and justifying the invasion on these grounds. . . . 
A similar memorandum was delivered to Luxemburg. . . . 

There is no evidence before the Tribunal to justify the contention 
that the Netherlands, Belgium and I.uxemburg were invaded by 
Germany because their occupation had been planned by Fngland and 
France. British and French staffs had been co-operating in making 
certain plans for military operations in the Low Countries, but the 
purpose of this planning was to defend these countries in the event 
of a German attack. 

The invasion of Belgium, Holland and Luxemburg was entirely 
without justification. 

It was carried out in pursuance of policies long considered and 
prepared, and was plainly an act of aggressive war. The resolve to 
invade was made without any other consideration than the advance¬ 
ment of the aggressive policies of Germany. . . . 

The Agf^ressive War against the Union of Soviet Socialist Republics 

On August 23, 1939, Germany signed the non-aggression pact with 
the Lnion of Soviet Socialist Republics." 

The evidence has shown unmistakably that the Soviet Union on 
their part conformed to the terms of this pact. . . . 

Nevertheless, as early as the late summer of 1940, Germany began 
to make preparations for an attack on the Union of Soviet Socialist 
Republics, in spite of the non-aggression pact. . . . 

On June 22, 1941, without any declaration of war, Germany 
invaded Soviet territory in accordance with the plans so long made. .. . 


“ U.S. Stiitc Department, Nazi-Soviet Helations, 1^39-1941, 1948, p. 76. 
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It was contended for the defendants that the attack upon the Union 
of Soviet Socialist Republics was justrfied because the Soviet Union 
was contemplating an attack upon Germany, and making preparations 
to that end. It is impossible to believe that this view was ever 
honestly entertained. 

The plans for the economic exploitation of the Soviet Union, for 
the removal of masses of the population, for the murder of Commissars 
and political leaders, were all part of the carefully prepared scheme 
launched on June 22, without warning of any kind, and without the 
shadow of legal excuse. It was plain aggression. . . . 


V'iolations of International Treaties 

The Charier defines as a crime the planning or waging of war 
that is a war of aggression or a war in violation of treaties. The 
Tribunal has decided that certain of the defendants planned and waged 
aggressive wars against twelve nations, and were therefore guilty of 
this series of crimes. This makes it unnecessary to discuss the subject 
in further detail, or even to consider at any length the extent to which 
these aggressive wars were also " wars in violation of international 
treaties, agreements or assurances ’. . . . 


The Law of the Charter 

The jurisdiction of the Tribunal is defined in the Agreement and 
Charier, and the crimes coming within the jurisdiction of the Tribunal, 
for which there shall be individual responsibility, are set out in 
Article 6. The law of the Charier is decisi\e, and binding upon the 
Tribunal. 

'The making of the Charter was the exercise of the sovereign 
legislative power by the countries to which the German Reich 
unconditionally surrendered: and the undoubted right of these 
countries to legislate for the occupied territories has been recognised by 
the civilised w\>rld. 'The Charter is not an arbitrary exercise of power 
on the part of the victorious nations, but in the view of the Tribuna.' 
... it is the expression of international law existing at the time of its 
creation; and to that extent is itself a contribulion to international law. 

The Signatory Powers created this Tribunal, defined the law it was 
to administer, and made regulations for the proper conduct of the 
Trial. In doing so, they have done together what any of them might 
have done singly; for it is not to be doubted that any nation has the 
right thus to set up special courts to administer law. With regard to 
the constitution of the court, all that the defendants are entitled to 
ask is to receive a fair trial on the facts and the law. 

The Charter makes the planning or waging of a war of aggression 




704 JVar Crimes [Chap. 31 

or a war in violation of international treaties a crime; and it is therefore 
not strictly necessary to consider whether and to what extent aggres¬ 
sive war was a crime before the execution of the London Agreement. 
But... the Tribunal... will express its view on the matter. 

It was urged on behalf of the defendants that a fundamental 
principle of all law—international or domestic—is that there can 
be no punishment of crime without a pre-existing law. Nullum 
crimen sine lege, nulla poena sine lege. It was submitted that ex post 
facto punishment is abhorrent to the law of all civilised nations, that 
no sovereign power had made aggressive war a crime at the time the 
alleged criminal acts were committed, that no statute had defined 
aggressive war, that no penalty had been fixed for its commission, and 
no court had been created to try and punish offenders. 

In the first place, it is to be observed that the maxim nulla crimen 
sine lege is not a limitation of sovereignty, but is in general a principle 
of justice. To assert that it is unjust to punish those who in defiance 
of treaties and assurances have attacked neighbouring Stales without 
warning is obviously untrue, for in such circumstances the attacker 
must know that he is doing wrong, and so far from it being unjust 
to punish him, it would be unjust if his wrong were allowed to go 
unpunished. Occupying the positions they did in the government 
of Germany, the defendants, or at least some of them must have 
known of the treaties signed by Germany, outlawing recourse to war 
for the settlement of international disputes: they must have known that 
they were acting in defiance of all international law when in complete 
deliberation they carried out their designs of invasion and aggres¬ 
sion. On this view of the case alone, it would appear that the maxim 
has no application to the present facts. 

This view is strongly reinforced by a consideration of the state of 
international law in 1939, so far as aggressive war is concerned. The 
General Treaty for the Renunciation of War of August 27, 1928, more 
generally known as the Pact of Paris or the Kellogg-Briand Pact, was 
binding on sixty-three nations, including Germany, Italy and Japan at 
the outbreak of war in 1939. . . . 

The question is what was the legal effect of this Pact? The nations 
who signed the Pact or adhered to it unconditionally condemned 
recourse to war for the future as an instrument of policy, and expressly 
renounced it. After the signing of the Pact, any nation resorting to 
war as an instrument of national policy breaks the Pact. In the 
opinion of the Tribunal, the solemn renunciation of war as an instru¬ 
ment of national policy necessarily involves the proposition that such 
a war is illegal in international law; and that those who plan and 
wage such a war ... are committing a crime in so doing.^ War for 


’’The Tribunal appears to have assumed that because an act is illegal it is 
ipso facto criminal. 
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the solution of international controversies undertaken as an instrument 
of national policy certainly includes a war of aggression, and such a 
war is therefore outlawed by the Pact. . . . 

But it is argued that the Pact does not expressly enact that such 
wars arc crimes, or set up courts to try those who make such wars. 
To that extent the same is true with regard to the laws of war 
contained in the Hague Convention . . . (which) prohibited resort to 
certain methods of waging war.'' . . . Many of these prohibitions had 
been enforced long before the date of the Convention; but since 1907 
they have certainly been crimes, punishable as otTences against the laws 
of war '' ; yet the Hague Convention nowhere designates such practices 
as criminal, nor is any sentence prescribed, nor any mention made 
of a court to try and punish ofTcnders."* For many years past, how¬ 
ever, military tribunals have tried and punished individuals guilty 
of violating the rules of land warfare laid down by this Convention. 
In the opinion of the 'Fribunal, those w^ho wage aggressive war are 
doing that which is equally illegal, and of much greater moment than 
a breach of one of the rules of the Hague Convention. In interpreting 
the words of the Pact, it must be remembered that international law 
is not the product of an international legislature, and that such inter¬ 
national agreements as the Pact of Paris have to deal with general 
principles of law', and not with administrative matters of procedure. 
The law of war is to be found not only in treaties, but in the customs 
and practices of States which gradually obtained universal recognition, 
and from the general principles of justice applied by jurists and 
practised by military ccuirts. This law is not static, but by continual 
adaptation follows the needs of a changing world. Indeed, in many 
cases treaties do no more than express and define for more accurate 
reference the principles of law already existing. 

The view which the 'Fribunal takes of the true interpretation of the 
Pact is supported by the international history which preceded it. In 
. . . 1923 the draft of a Treaty of Mutual Assistance ” was sponsored 
by the League of Nations. In Article I the ITcaty declared ‘ that 
aggressive w'ar w'as an international crime. . . .’ The draft treaty was 
(not adopted). . . . The preamble to the League of Nations 1924 
Protocol for the Pacific Settlement of International Disputes—Geneva 
Protocol. . . declared that ‘a war of aggression ... is an 
international crime ’. . . . 

Although the Protocol was never ratified, it w'as signed by the 
leading statesmen of the world, representing the vast majority of the 
civilised States and peoples (— not Germany, who was not then a 

" Hague Convention IV' respecting the Laws and Customs of War on Land. 
•’Such offences w'ere, of course, punishable even before 1907. 

’"Scott, Reports to the Haffuc Cotijercnccs of 1899 ami 1907, 1917, p. 509. 

“ League of Nations, Lca^iic iff Nations and the Redaction of Armaments, 
1923, annex. 

’*2 Hudson, International Lcfiislarion, p. 1378. 
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member of the League), and may be regarded as strong evidence of 
the intention to brand aggressive war as an international crime. 

(The Tribunal also referred to similar Resolutions of the League 
Assembly and the Pan-American Conference.) 

All these expressions of opinion . . . reinforce the construction 
which the Tribunal placed upon the Pact of Paris, that resort to a war 
of aggression is not merely illegal, but is criminal. The prohibition of 
aggressive war demanded by the conscience of the world, finds its 
expression in the series of pacts and treaties to which the Tribunal 
has just referred. . . . 

It was submitted that international law is concerned with the 
actions of sovereign States, and provides no punishment for individuals; 
and further, that where the act in question is an act of State, those 
who carry it out are not personally responsible, but are protected 
by the doctrine of the sovereignty of the State. In the opinion of 
the Tribunal both these submissions must be rejected. . . . Individuals 
can be punished for violations of international law. Crimes against 
international law are committed by men, not by abstract entities, and 
only by punishing individuals who commit such crimes can the 
provisions of international law be enforced. . . . 

The principle of international law, which under certain circum¬ 
stances protects the representatives of a State, cannot be applied to 
acts w^hich are condemned as criminal by international law. The 
authors of these acts cannot shelter themselves behind their oflicial 
position in order to be freed from punishment in appropriate pro¬ 
ceedings. Article 7 of the Charter expressly declares; ‘ The official 
position of defendants, whether as Heads of State, or responsible 
officials in government departments, shall not be considered as freeing 
them from responsibility, or mitigating punishment.’ 

On the other hand, the very essence of the Charter is that 
individuals have international duties which transcend the national 
obligations of obedience imposed by the individual State. He who 
violates the laws of war cannot obtain immunity while acting in 
pursuance of the authority of the State if the State in authorising action 
moves outside its competence in international law. 

It was also submitted on behalf of most of these defendants that 
in doing what they did they were acting under the orders of Hitler, 
and therefore cannot be held re.sponsible for the acts committed by 
them in carrying out these orders. The Charter specifically provides 
in Article 8 (for the exclusion of this defence). 

The provisions of this Article are in conformity with the law of all 
nations. That a soldier was ordered to kill or torture in violation 
of the international law of war has never been recognised as a defence 
to such acts of brutality, though, as the Charter here provides, the 
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order may be urged in mitigation of the punishment. The true test, 
which is found in varying degrees in the criminal law of most nations, 
is not the existence of the order, but whether moral choice was in 
fact possible. 


The Law as to the Common Plan or Conspiracy 

. . . Planning and preparation are essential to the making of war. 
In the opinion of the Tribunal aggressive war is a crime under 
international law. The Charter defines this offence as planning, 
preparation, initiation or waging of a war of aggression ‘ or participa¬ 
tion in a common plan or conspiracy for the accomplishment ... of 
the foregoing ’. . . . 

The * common plan or conspiracy ’ charged in the Indictment 
covers twenty-five years, from the formation of the Nazi Parly in 1^)19 
to the end of the war in 1945. I’he Party is spoken of as ‘the 
instrument of cohesion among the defendants’ for carrying out the 
purposes of the conspiracy. . . . 

The Prosecution says, in effect, that any significant participation in 
the affairs of the Nazi l^trty or Government is evidence of a participa¬ 
tion in a conspiracy that is in itself criminal. Conspiracy is not defined 
in the Charter. But in the opinion of the Tribunal the conspiracy must 
be clearly outlined in its criminal purpose. It must not be too far 
removed from the time of decision and of action. The planning, to be 
criminal, must not rest merely on the declarations of a party 
programme. . . . The Tribunal must examine whether a ccnicrete plan 
to wage war existed, and determine the participants in that concrete 
plan. 

It is not necessary to decide whether a single master conspiracy 
between the defendants had been established by the evidence. . . . The 
evidence establishes with certainty the existence of many separate plans 
rather than a single conspiracy embracing them all. . . . 

In the opinion of the Tribunal, the evidence establishes the common 
planning to prepare and wage war by certain of the defendants. It 
is immaterial to consider whether a single conspiracy to the extent 
and over the time set out in the Indictment has been conclusively 
proved. Continued planning, with aggressive war as the objective, 
has been established beyond doubt. . . . 

The argument that such common planning cannot exist where 
there is complete dictatorship is unsound. A plan in the execution 
of which a number of persons participate is still a plan, even though 
conceived by only one of them; and those who execute the plan do 
not avoid responsibility by showing that they acted under the direction 
of the man who conceived it. . . . When they, with knowledge of his 
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aims, gave him their co-operation, they made themselves parties to 
the plan he had initiated. . . . 


War Crimes and Crimes Against Humanity 

. . . War crimes were committed on a vast scale, never before seen 
in the history of war. . . . There can be no doubt that the majority of 
them arose from the Nazi conception of ‘ total war \ w'ith which the 
aggressive wars w'ere waged. For in this conception of ‘ total w'ar \ the 
moral ideas underlying the conventions which seek to make war more 
humane are no longer regarded as having force or validity. Fverything 
is made subordinate to the overmastering dictates of w'ar. . . . War 
crimes w^re committed when and wherever the Fuehrer and his close 
associates thought them to he advantageous. They were for the nK>si 
part the result of cold and criminal calculation. 

On some occasions, war crimes were deliberately planned long in 
advance. . . . 

Other war crimes . . . were the result of direct orders circulated 
through the highest official channels. . . . 

The argument in defence of the charge with regard to the murder 
and ill-treatment of Soviet prisoners of war, that the Ihiion of Soviet 
Socialist Republics was not a party to the Geneva C'onventionJ’' is 
quite without foundation. On September 15, FMl, Admiral Canaris 
protested against the regulations for the treatment of Soviet prisoners 
of war. He then stated : ‘ I’he Geneva Convention for the treatment of 
prisoners of war is not binding in the relationship between Germany 
and the Union of Soviet Socialist Republics. T herefore only the 
principles of general international law on the Ircatmeni of prisoners 
of war apply. Since the eighteenth century these have gradually been 
established along the lines that w'ar captivity is neither revenge nor 
punishment, but solely protective custody, the only purpose of which 
is to prevent the prisoners of w^ar from further participation in the 
war. This principle was developed in accordance with the view held 
by all armies that it is contrary to military tradition to kill or injure 
helpless people. . . . The decrees for the treatment of Soviet prisoners 
of war . . . are based on a fundamentally different viewpoint.’ This 
protest, which correctly stated the legal position, was ignored. . . . 

. . . The territories occupied by Germany were administered in 
violation of the laws of war. The evidence is quite overwhelming of a 
systematic rule of violence, brutality and terror. . . , 

The practice of keeping hostages to prevent and to punish any form 
of civil disorder was resorted to by the Germans. . . . 


'^Convention concerning the Treatment of Prisoners of War, 1929, 5 Hudson, 
International Legislation, p. 20. 
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. . . Under the rules of war,'* the economy of an occupied country 
can only be required to bear the expenses of the occupation, and these 
should not be greater than the economy of the country can reasonably 
be expected to bear. . . . 

The evidence in this case has established, however, that the 
territories occupied by Germany were exploited for the German war 
elTort in the most ruthless way, without consideration of the local 
economy, and in consequence of a deliberate design and policy. There 
was in truth a systematic ‘ plunder of public or private property 
which was criminal under Article 6 (b) of the Charter. . . . 

Article 6 (b) of the Charter provides that the ‘ill-treatment or 
deportation to slave labour or for any other purpose, of civilian 
population of or in occupied territory ' shall be a war crime. The laws 
relating forced labour by the inhabitants of occupied territories 
are found in Article 52 of the Hague Convention. . . . The policy 
of the German occupation authorities was in flagrant violation of the 
terms of this Convention. . . . The German occupation authorities . . . 
succced(ed) in forcing many of the inhabitants of the occupied 
territories to work for the German war effort, and in deporting at least 
five million persons to Germany to serve German industry and 
agriculture.... Allied prisoners of war were also regarded as a possible 
source of labour. . . . Many of the prisoners of war were assigned to 
w'ork directly related to military operations, in violation of Article 31 
of the Geneva Convention."^ . . . 


The Law relating to W ar Crimes and Crimes Against Humanity 

. . , I'hc Charter does not define as a separate crime any conspiracy 
except the one . . . dealing with crimes against peace. 

The Tribunal is, of course, bound by the Charter, in the definition 
which it gives both of war crimes and crimes against humanity. With 
respect to war crimes, however, ... the crimes defined in Article 6 (b) 
of the Charter w'ere already recognised as war crimes under inter¬ 
national law. '] hey were covered by Articles 46, 50. 52 and 56 of the 
Hague Convention of 1907, and Articles 2, 3, 4, 46 and 51 of the 
Geneva Convention of 1929. That violations of these provisions con¬ 
stituted crimes for which the guilty individuals w'ere punishable is too 
well settled to admit of argument. 

Hague C onvention IV, Articles 53, 55, 56. 

Requisition in kind and services shall not be demanded from municipalities 
or inhabitants except for the needs of the army of occupation. They shall 
be in proportion to the resources of the country, and of such a nature as 
not to involve the inhabitants in the obligation of taking part in military- 
operations against their own country,' 

ift ‘ Work done by prisoners of war shall have no direct connection with the 
operations of the war. . . .* 
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But it is argued that the Hague Convention does not apply in this 
case, because of the ‘ general participation ’ clause ” in Article 2. . . . 
Several of the belligerents in the recent war were not parties to this 
Convention. 

In the opinion of the Tribunal it is not necessary to decide this 
question. The rules of land warfare expressed in the Convention 
undoubtedly represented an advance over existing international law 
at the time of their adoption. But the Convention expressly stated 
that it was an attempt ' to revise the general laws and customs of 
war which it thus recognised to be then existing, but by 1939 these 
rules laid down in the Convention were recognised by all civilised 
nations, and were recognised as being declaratory of the laws and 
customs of war which are referred to in Article 6 (b). 

A further suggestion was made that Germany was no longer bound 
by the rules of land warfare in many of the territories occupied during 
the war, because Germany had completely subjugated those countries 
and incorporated them into the German Reich, a fact which gave 
Germany authority to deal with the occupied territories as though they 
were part of Germany. In the view of the Tribunal it is unnecessary 
in this case to decide whether this doctrine of subjugation, dependent 
as it is upon military conquest, has any application where the subjuga¬ 
tion is the result of the crime of aggressive war. I’he doctrine was 
never considered to be applicable so long as there was an army in the 
field attempting to restore the occupied countries to their true owners, 
and in this case, therefore, the doctrine could not apply to any 
territories occupied after September 1, 1939. As to the war crimes 
committed in Bohemia and Moravia, it is a sufficient answer that these 
territories were never added to the Reich, but a mere protectorate was 
established over them. 

With regard to crimes against humanity, there is no doubt whatever 
that political opponents were murdered in Germany before the war, 
and that many of them were kept in concentration camps in circum¬ 
stances of great horror and cruelty. The policy of terror was certainly 
carried out on a vast scale, and in many cases was organised and 
systematic. The policy of persecution, repression and murder of 
civilians in Germany before the war of 1939, who were likely to be 
hostile to the Government, was most ruthlessly carried out. The 
persecution of Jews during the same period is established beyond all 
doubt. To constitute crimes against humanity, the acts relied on 
before the outbreak of war must have been in execution of, or in 
connection with, any crime within the jurisdiction of the Tribunal. 

’■‘The provisions contained in the regulations Rules of Land Warfare - 
referred to in Article 1 as well as in the present Convention do not apply 
except between contracting Powers, and then only if all the belligerents are 
parties to the Convention.’ 

Preamble. 



Case 169] The Nuremberg Judgment 711 

The Tribunal is of the opinion that revolting and horrible as many of 
these crimes were, it has not been satisfactorily proved that they were 
done in execution of, or in connection with, any such crime. The 
Tribunal therefore cannot make a general declaration that the acts 
before 1939 were crimes against humanity within the meaning of the 
Charter, but from the beginning of the war in 1939 war crimes were 
committed on a vast scale, which were also crimes against humanity; 
and in so far as the inhumane acts charged in the Indictment, and 
committed after the beginning of the war, did not constitute war 
crimes, they were all committed in execution of, or in connection 
w'ith, the aggressive war, and therefore constituted crimes against 
humanity. 

The Accused Organisations 

. . . Article 10 of the Charter makes clear that the declaration 
of criminality against an accused organisation is final, and cannot 
be challenged in any subsequent criminal proceeding against a member 
of that organisation. . . . 

In effect, therefore, a member of an organisation which the Tribunal 
has declared to be criminal may be subsequently convicted of the 
crime of membership and be punished for that crime by death. This 
is not to assume that international or military courts which will try 
these individuals will not exercise appropriate standards of justice. 
'Fhis is a far-reaching and novel procedure. Its application, unless 
properly safeguarded, may produce great injustice. 

Article 9 , . . uses the words ‘The Tribunal may declare ’ so that 
the Tribunal is vested with discretion as to whether it will decide any 
organisation criminal. This discretion is a judicial one and does not 
permit arbitrary action, but should be exercised in accordance with 
well-settled legal principles, one of the most important of which is that 
criminal guilt is personal, and that mass punishments should be 
avoided. If satisfied of the criminal guilt of any organisation or 
group, this Tribunal should not hesitate to declare it to be criminal 
because the theory of ‘ group criminality ’ is new, or because it might 
be unjustly applied by some subsequent tribunals. On the other hand, 
the 'Fribunal should make such declaration of criminality so far as 
possible in a manner to insure that innocent persons will not be 
punished. 

A criminal organisation is analogous to a criminal conspiracy in 
that the essence of both is co-operation for criminal purposes. There 
must be a group bound together and organised for a common purpose. 
The group must be formed or used in connection with the commission 
of crimes denounced by the Charter. Since the declaration with 
respect to the organisations and groups will ... fix the criminality of 
its members, that definition should exclude persons who had no 
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kinowledge of the criminal purposes or acts of the organisation and 
those who were drafted by the Stale for membership, unless they were 
personally implicated in the commission of acts declared criminal by 
Article 6 of the Charter as members of the organisation. Membership 
alone is not enough to come within the scope of these declarations. 
(The Tribunal then made recommendations with regard to the 
application of this principle in Germany.) 

. . . The basis of (a) linding (of criminality) is the participation of 
the organisation in war crimes and crimes against humanity connected 
with the war; the gri)up declared criminal cannot include, therefore, 
persons who had ceased to hold (certain enumerated positions) . . . 
(or) belong to (certain enumerated groups) . . . before September 1. 

(rhe Tribunal then proceeded to deal with each of the individual 
defendants.) 

(The Soviet judge delivered a dissenting opini(>n in which he dis¬ 
agreed with the three acquittals, the life sentence on Hess, and the 
acquittal of the Reichscahiuet and the General Stall and High 
Command.) 
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War Crimi.s Coiri. I ssi n 
The Essen Lynching Case 

{h)45) I Law Reports oj Trials o/ War Criminals, SS 


In December, 1444, three captured British airmen were sent by the 
senior accused, a captain in the German Arm\', under an escort to the 
nearest Lufjwajjc unit for interrogatiim. It appeared from the 
evidence that his order w'as given in a loud voice and before a large 
crowd. It was alleged that the captain had ordered the escort not 
to interfere in any way if the prisoners were molested by the crowed. 

While the prisoners w^ere being marched through Fssen the crowd 
attacked them. This attack reached its culmination when a bridge 
was reached over w'hich the three prisoners were thrown. As a result 
of their treatment the three prisoners were killed, two being shot. 

In 1046 the General Assembly of the UnileJ Nations adopted a iesolulit>n 
i>n the Afhrmation of the Principles of Internatitmal l.aw Recognised by 
the Charter of the Nuremberg Tribunal. In 1947 a further resolution was 
adopted entrusting to the International Law Commissiim the Formulation 
of the Principles of International Law Recognised in the Charter of the 
Nuremberg Tribunal and in the Judgment of the I'ribunal. 
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The captain, a member of the escort and five civilians were charged 
with a war crime, in that they, in violation of the laws and usages of 
w'ar. were concerned in the killing of the unidentified prisoners of war. 

Since no judge advocate was appointed in this case it is not possible 
to ascertain why two of the civilians were acquitted, while the other 
three, together with the officer and the escort, were found guilty. It 
can only be assumed that the Court accepted the arguments of the 
prosecution as a correct exposition of the law. 


Prosecution Case 

. . . There were three stages in the killing, starting with the 
incitement at the entrance to the barracks, continuing with the beating 
and finally the throwing over the parapet and shooting. The accused 
(officer) ' lit the match \ Each person who struck a blow w'as ‘ putting 
Hame to the fuel \ which was the enraged population, and finally ‘ the 
explosion ’ came on the bridge. It was, therefore, the submission of 
the Prosecutitm that every person who, following the incitement to 
the crowd to murder these men, voluntarily took aggressive action 
against any one of these three airmen, was guilty in that he was 
concerned in the killing. It was impossible to separate any one of 
these acts from another; they all made up what is known as a 
lynching. . . . 

Admittedly (the captain) never struck any physical blow' against 
the airmen at all. His part in this alfair w'as an entirely verbal one: 
in the submission of the Prosecution this was one of those cases of 
words that kill, and he was as responsible . . . for the deaths of the 
three men as any one else concerned. 

The Prosecutor expressly staled that he was not suggesting that 
the mere fact of passing on the secret order to the e.scort that they 
should not interfere to protect the prisoners against the crowd was 
sufficiently proximate to the killing, so that on that alone he w'as 
concerned in the killing. The Prosecutor advised the Court that, if it 
was not satisfied beyond reasonable doubt that he had incited the 
crowd to lynch these airmen, he was then entitled to acquittal, but if 
the Court was satisfied that he did in fact say these people w-ere to be 
shot, and did in fact incite the crowd to kill the airmen, then, in the 
submission of the Prosecution, he was guilty. . . . 

Referring to the member of the escort, the Prosecutor pointed out 
that... he w'as given an order not to interfere and he did not interfere. 
He stood by while these three airmen were murdered. Merc inaction 
on the part of a spectator is not in itself a crime. . . . But in certain 
circumstances a person may be under a duly to do something. In the 
Prosecutor’s submission the escort, as the representative of the Power 
which had taken the airmen pri.soncrs, had the duty not only to 
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prevent them from escaping but also of seeing that they were not 
molested. Therefore it was the duty of the escort, who was armed 
with a revolver, to protect the people in his custody. He failed to do 
what his duty required him to do. In the Prosecutor’s opinion, his 
guilt was, however, not as bad as the guilt of those who took an active 
part, but a person who was responsible for the safety of the prisoners 
and who deliberately stood by and merely held his rifle up to cover 
them while other people killed them, was ‘ concerned in the killing 

^ Although the captain who had given the order was hanged, this member of 
the escort was sentenced to only five years’ imprisonment. 
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United Siates Supreme Court 

Hirota v*. MacArthur 

(1948) 335 U.S. 876 

After the unconditional surrender of .lapan. General MacArthur, in his 
capacity as Supreme Commander for the Allied Powers, established an 
International Military ’Fribunal for the trial of the major war criminals 
of the Far East. The Judgment of the 'Fokyo Fribunal was delivered 
in November, 1948, and some of those who had been found guilty and 
sentenced applied to the United States Suprenie Court for WTits of 
habeas corpus to test the legality of the entire trial proceedings under 
the United States Constitution. Jackson J. who had prosecuted at 
Nuremberg had intended taking no part in the voting of the Court, but 
since the members were equally divided on the issue of the Supreme 
Court’s jurisdiction he voted to permit a hearing so as to prevent any 
possibility of the issue going by default. He took no part, however, 
in the final decision on the motions. 

The Supreme Court denied the motions. 


Judgment 

Per Curiam : 

The petitioners, ail residents and citizens of Japan, are being held 
in custody pursuant to the judgment of a military tribunal in Japan. 
. . . They filed motions in this Court for leave to file petitions for 
habeas corpus, . . . 

We are satisfied that the tribunal sentencing these petitioners is 
not a tribunal of the United States. The United States and other 
allied countries conquered and now occupy and control Japan. 
General Douglas MacArthur has been selected and is acting as the 
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Supreme Commander for the Allied Powers. The military tribunal 
sentencing these petitioners has been set up by General MacArthur as 
the agent of the Allied Powers. 

Under the foregoing circumstances the courts of the United States 
have no power or authority to review, to affirm, set aside or annul the 
judgments and sentences imposed on these petitioners and for this 
reason the motions for leave to file petitions for writs of habeas corpus 
are denied. 

(Murphy J. dissented, while Rutledge J. reserved his decision and 
his vote.) 
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NEUTRALITY : 

I. RIGHTS AND DUTIES OF NEUTRAL STATES 

3 Hyde, 2224-2384. Schwarzenhergei : Manuul, 91-96. 

2 Oppcnheim. 488-619. 1 Schwarvenberger, 328-336. 
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i Niri D SiAii s Great Britain, Ceaims Ariueration 
The Alabama Claims 
(1872) 1 Moore, Internatiimal Arbitrations, p. 653 

During the .American Ci\il War a number of vessels were built 
in English shipyards for the use of the Confederate Navy. Although 
these ships were unarmed when the\ left British pons. the> were 
fitted to mount heavy guns, and it was common knowledge that they 
had been commissioned by C’onfederate agents with the intention 
that they should pre\ upon American commerce. The American 
minister in London drew the attention of His Majesty's Government 
to the purpose for which these vessels were intended, and maintained 
that their sailing would constitute a violation of Cireat Britain's duties 
as a neutral. Despite these protests, the vessels were allowed to sail, 
the Government of Great Britain having maintained that English 
municipal law did not permit interference with private contracts. 

The most notorious of these commerce raiders was the Alabama, 
which had been built at Liverpool and sailed from that port shortly 
after the law' oflicers of the Crown had advised the Government that 
she should be detained. During her career the Alabama captured 
seventy United States vessels. 

The United States sought to recover compensation for the depre¬ 
dations of the Confederate cruisers built in British ports, but the 
British Government denied its respemsibility under international law. 
and. at first, refused to arbitrate the question. By the Treaty of 
Washington, 1871,’ it was finally agreed to submit the issue to an 
arbitral tribunal consisting of one American and one British member, 
sitting with three neutral members. By Article VI of this Treaty 

‘ 1 Moore, hilernalionul Arhilnilionx, p. 547. 
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the arbitrators were directed to apply the ' Three Rules of Washing¬ 
ton and ‘ such principles of international law not inconsistent there¬ 
with as the Arbitrators shall determine to have been applicable to the 
case’. The British Government declined to recognise the Rules as 
being declaratory of international law as it existed at the time the 
claims arose, but agreed that the Arbitrators should assume that Great 
Britain had undertaken to act in accordance with those Rules. Both 
Parties undertook to observe the Rules as law between themselves 
in the future, and undertook to invite other maritime Powers to 
accede to them. 

According to the Rules: ‘A neutral Government is bound - 

‘ First, to use due diligence to prevent the fitting out, arming, or 
equipping, within its jurisdictiem, of any vessel which it has reasonable 
ground to believe is intended to cruise or to carry on war against a 
Power with which it is at peace: and also to use like diligence to 
prevent the departure from its jurisdiction of any vessel intended 
to cruise or to carry on war as above, such vessel having been specially 
adapted, in whole or in part, within such jurisdiction, to warlike use. 

* Secondly, not to permit or suffer either belligerent to make use 
of its ports or waters as the base of naval operations against the other, 
or for the purpose of the renewal or augmentation of military supplies 
or arms, or the recruitment of men. 

' Fhirdly, to exercise due diligence in its own ports and waters, and, 
as to all persons within its jurisdiction, to prevent any violation of 
the foregoing obligatitms and duties.' 

In addition to claiming damages for the loss of the captured 
vessels, damages were also claimed in respect of expenses incurred 
in pursuing the raiders, enhanced payments of insurance, and the 
proliuigation of the war and the increase in its cost. 

The Tribunal found Great Britain liable, but disallowed the 
American claims for indirect damages. 


Award 

Per the Tribunal: 

. . . The ‘ due diligence' referred to in the first and third of the 
fthree) rules ought to be exercised by neutral governments in exact 
proportion to the risks to which either of the belligerents may be 
exposed, from a failure to fulfil the obligations of neutrality on their 
part; 

. . . The circumstances out of which the . . . present contro¬ 
versy arose were of a nature to call for the exercise on the part of 
Her Britannic Majesty’s Government of all possible solicitude for 
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the observance of the rights and duties involved in the proclamation 
of neutrality issued by Her Majesty on the 13th day of May, 1861; * 

. . . The effects of a violation of neutrality committed by means 
of the construction, equipment, and armament of a vessel are not 
done away with by any commission which the government of the 
belligerent Power, benefited by the violation of neutrality, may after¬ 
wards have granted to that vessel; and the ultimate step, by which the 
offence is completed, cannot be admissible as a ground for the absolu¬ 
tion of the offender, nor can the consummation of his fraud become 
the means of establishing his innocence; 

. . . The privilege of exterritoriality accorded to vessels of war 
has been admitted into the law of nations, not as an absolute right, 
but solely as a proceeding founded on the principle of courtesy and 
mutual deference between different nations, and therefore can never 
be appealed to for the protection of acts done in violation of neutrality ; 

. . . The absence of a previous notice cannot be regarded as a 
failure in any consideration required by the law of nations, in those 
cases in which a vessel carries with it its own condemnation; . . . 

. . . With respect to the . . . Alabama, it clearly results from 
all the facts relative to the construction of the ship ... in the port 
of Liverpool, and its equipment and armament . . . through the 
agency of vessels . . . dispatched from Great Britain to that end, 
that the British Government failed to use due diligence in the per¬ 
formance of its neutral obligations; and ... it omitted, notwith¬ 
standing the warnings and official representations made by the 
diplomatic agents of the I'nited States during the construction of 
the . . . (Alabama), to take in due time any effective measures of 
prevention, and . , . those orders which it did give at last, for the 
detention of the vessel, were issued so late that their creculion was 
not practicable: 

. . . After the escape of that vessel, the measures taken for its 
pursuit and arrest were so imperfect as to lead to no result, and 
therefore cannot be considered sufficient to release Great Britain from 
the responsibility already incurred; 

... In despite of the violations of the neutrality of Great Britain 
committed by the (Alabama), this same vessel . . . was on several 
occasions freely admitted into the ports and colonies of Great Britain, 
instead of being proceeded against as it ought to have been in any 
and every port within British jurisdiction in which it might have been 
found; 

And whereas the Government of Her Britannic Majesty cannot 


= 51 B.F.S.P., 1860-1, p. 165. 
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justify itself for a failure in due diligence on the plea of insufficiency 
of the legal means of action which it possessed: 

Four of the arbitrators, for the reasons above assigned, and the 
fifth for reasons separately assigned by him. 

Are of opinion— 

That Great Britain has in this case failed, by omission, to fulfil 
the duties prescribed in the first and the third of the rules established 
by the Vlth Article of the Treaty of Washington. 

(The tribunal then examined the circumstances relating to two 
other raiders, the Florida and the Shenandoah.) . . . 

(As regards the Florida,) the tribunal, by a majority of four voices 
to one, is of opinion 

That Great Britain has . . , failed, by omission, to fulfil the duties 
prescribed in the first, in the second, and in the third of the rules 
established by Article VI of the Treaty of Washington. 

. . . With respect to the . . . Shenandoah, ... the tribunal is 
unanimously of opinion — 

That Great Britain has not failed, by any act or omission. ' to 
fulfil any of the duties prescribed by the three rules of Article VI 
in the Treaty of Washington, or by the principles of international law 
not inconsistent therewith . during the period of time anterior 
to her entry into the port of Melbourne; 

And by a majority of three to two voices, the tribunal decides that 
Great Britain has failed, by omission, to fulfil the duties prescribed 
by the second and third of the rules aforesaid, . . . from and after 
her entry into Hobson’s Bay, and is therefore responsible for all 
acts committed by that vessel after her departure from Melbourne. . . . 

. . . The tribunal is unanimously of opinion that . . . tenders or 
auxiliary vessels, being properly regarded as accessories, must neces¬ 
sarily follow the lot of their principals, and be submitted to the same 
decision which applies to them. . . . 

... So far as relates to the particulars of the indemnity claimed 
by the United Stales, the costs of the pursuit of the Confederate 
cruisers are not, in the judgment of the tribunal, properly distinguish¬ 
able from the general expenses of the war carried on by the United 
States: 

The tribunal is, therefore, of opinion, by a majority of three to 
tw'o voices 

That there is no ground for awarding to the United States any 
sum by way of indemnity under this head. 

And whereas prospective earnings cannot properly be made the 
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subject of compensation, inasmuch as they depend in their nature 
upon future and uncertain contingencies: 

The tribunal is unanimously of opinion 

That there is no ground for awarding to the United States any sum 
by way of indemnity under this head. 

... In order to arrive at an equitable compensation for the 
damages which have been sustained, it is necessary to set aside all 
double claims for the same losses, and all claims for ‘ gross freight \ 
so far as they exceed " net freights 

And whereas it is just and reasonable to allow interest at a reason¬ 
able rate; 

.And whereas, in accordance with the spirit and letter of the Treaty 
of Washington, it is preferable to adopt the form of adjudication of 
a sum in gross, rather than to refer the subject of compensation for 
further discussion and deliberation to a board of assessors, as provided 
by Article \ of the said I'rcaiy: 

The tribunal, . . . by a majority of four voices to one, awards 
to the United States a sum of S15,5()0,0(.)0 in gold, as the indemnity to 
be paid by Great Britain to the United States, fv>r the satisfaction of 
all the claims referred to the consideration of the tribunal. . . . 

And, in accordance with the terms of Article Xi of the said Treat}, 
the tribunal declares that ' all the claims referred to in the treaty as 
submitted to the tribunal are hereby full}, perfectly, and hnally 
settled.’ 

r'urlhermore, it declares, that ‘each and every one of the said 
claims, whether the same may or may not have been presented to the 
notice of, or made, preferred, or laid before the tribunal, shall hence¬ 
forth be considered and treated as hiiall} settled, barred, and 
inadmissible ’. . . . 

(Sir Alexander Cockbiirn, British member, issued a dissenting 
opinion.) 


173 

The High Court or Admirai.tv 

The V'row Anna Cathcrina 

(1803) 5 C Rob. 15 

A ship and its cargo, documented as Dutch property, were captured 
on a voyage from Batavia to Amsterdam, near the island of St. 


Lttndofi (Jazt'tfr. September 24. 1872. Supplement. 
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Michael. On a representation made to the Portuguese Government, 
that the seizure took place within the road, or harbour of St. Michael, 
a claim of territory was interposed by the Portuguese consul. This 
claim was rejected. 


Judf^ment 

Per Sir William Scott: 

The sanctity of a claim of territory is undoubtedly very high. 
. . . When the fact is established it overrules every other con¬ 
sideration. The capture is done away; the property must be restored, 
notwithstanding that it may actually belong to the enemy; and if 
the captor should have appeared to have erred wilfully, and not merely 
through ignorance, he would be subject to further punishment. 

It is to be remembered, however, at the same time, that it is a 
point on which foreign States are extremely liable to be misinformed 
and abused by the interested representations of tho>e w'ho arc anxious 
to catch at their protection. The claim of territory is therefore to 
be taken as a matter stricti juris, and to be made out by clear and 
unimpeached evidence. The right of seizing the property of the 
enemy is a right which extends, generally speaking, universally, 
wherever that property is found. The protection of neutral territory is 
an exception to the general rule only. It is not, therefore, to be 
considered as disrespectful to any Government that the fact on which 
such claims are founded should be accurately examined. 

Jn this particular instance, it is, I think, very evident that some 
kind of misrepresentation has been practised upon the Government 
of Portugal, since there is the widest difTerence between the depositions 
of the captured crew' and the claim that is now offered, on the part 
of the Portuguese ct>nsul. for this ship, as lying within the roadstead 
of Saint Michael. ... If the fact had been that the privateer had 
made this capture in a neutral port, or whilst lying in harbour, as 
was done in some of the ports in the north, with a view of making 
that harbour an habitual station for captures, I should have concurred 
in reprobating such a practice in the strongest terms; but if, w'hilst a 
privateer is accidentally lying there, she sees an enemy approaching, 
she may go out and capture, 1 conceive, without any violation of the 
peace or immunity of the neutral port, provided this is done beyond 
the limits of the port. If this had been a proceeding originally insti¬ 
tuted by tlie Government of Portugal, on the suggestion of the officers 
of that Government who had witnessed the transaction on the spot, 
and had immediately put forward their remonstrances, . . . there 
might be ground for admitting a further investigation of the 
charge. But it is now^ exhibited only on the representation made 
by the Dutch consul at Saint Michael, who may naturally be supposed 
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to be not unwilling to extend to his countrymen any protection that it 
might be in his power to afford. Under these circumstances the claim 
of territory, being altogether contradicted by the preparatory evidence, 
must be rejected. . . . 


174 

Judicial Committle of the Priv y Council 
The Zamora 
[1916] 2 A.C. 77 


The Zamora was a Swedish vessel carrying a cargo of copper 
from New York to Stockholm. She w^as stopped on April 8, 1915. 
by a British cruiser and a prize crew put aboard. She was brought 
into port and, on April 19, a writ in prize was issued claiming con¬ 
demnation on the ground that more than onc-half of the cargo was 
contraband; or, in the alternative, for an order for the detention and /or 
sale of the cargo on the ground that the vessel had sailed from a 
non-German port with a cargo which had an enemy destination or 
was enemy property. 

A summons was taken out by the Procurator-General for an inter¬ 
locutory order that the copper should be delivered to the Crown under 
Order XXIX, r. 1/ of the Prize Court Rules, 1914." The appellants, 
a Swedish company and consignees of the cargo, objected that the 
relevant portions of Order XXIX violated the law of nations and could 
not be acted upon by the Prize Court. Sir Samuel Lvans. President 
of the Probate, Divorce and Admiralty Division, overruled the 
objection. The Judicial Committee reversed this decision. 

Judgment 

Per Lord Parker of Waddington: 

. . . The first observation which their Lordships desire to make 
on this Order is that the provisions of Rule 1 are prima facie impera¬ 
tive. The judge is to act in a certain way whenever it is made to 

' * Where it is made to appear to the judge on the application of the proper 
officer of the Oown that it is desired to requisition on behalf t)f His Majesty 
a ship in respect of which no final decree of condemnation has been made, 
he shall order that the ship shall be appraised, and that upon an undertaking 
being given in accordance with Rule 5 of this Order the ship shall be released 
and delivered to the Crown.’ Rule 5: * In every case of requisition under 
this Order an undertaking in writing shall be filed by the proper officer of 
the Crown for payment into Court on behalf of the Crown of the appraised 
value of the ship. . . .’ 

^‘S.R. & O., 1914, No. 1407. 
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appear to him that it is desired to requisition the vessel or goods in 
question on His Majesty’s behalf. If this be the true construction 
of the rule and the judge is. as a matter of law, bound thereby, there 
is nothing more to be said and the appeal must fail. If, however, it 
appear that the rule so construed is not, as a matter of law, binding 
on the judge, it will have, if possible, to be construed in some other 
way. Their Lordships propose, therefore, to consider in the first 
place whether the rule construed as an imperative direction to the 
judge is to any and what extent binding. 

The Prize Court Rules derive their force from Orders of His 
Majesty in Council. These Orders are expressed to be made under 
the powers vested in His Majesty by virtue of the Prize Court .Act, 
1894.'’ or otherwise. The Act of 1894 confers on the King in Council 
power to make rules as to the procedure and practice of the Prize 
Courts. vSo far, therefore, as the Prize Court Rules relate to procedure 
and practice, they have statutory force and are. undoubtedly, binding. 
But Order XXIX, r. 1, construed as an imperative direction to the 
judge is not merely a rule of procedure or practice. Tt can only be a 
rule of procedure or practice if it be construed as prescribing the 
course to be followed if the judge is satisfied that according to the 
law administered in the Prize Court the CYown has, independently of 
the rule, a right to requisition the vessel or gcKnls in cpiestion, or 
if the judge is minded in exercise of some discretionary power inheienl 
in the Prize Court to .sell the vessel or goods in ciucstit)n to the Crown. 
If, therefore. Order XXl.X, r. 1, construed as an imperative direction, 
be binding, it must be by virtue of .some power vested in the King 
in Council otherwise than by virtue of the Act of 1894. . . . 

The idea that the King in Council, or indeed any branch of the 
Executive, has power to prescribe or alter the law^ to be administered 
by Courts of law in this country is out of harmony with the principles 
of our Constitution. It is true that, under a number of modern 
statutes, various branches of the Eixecutive have power to make rules 
having the force of statutes, but all such rules derive their validity 
from the statute which creates the power, and not from the executive 
body by which they arc made. No one would contend that the 
prerogative involves any power to pre.scribe or alter the law' adminis¬ 
tered in Courts of Common Law or Equity. It is, however, suggested 
that the manner in which Prize Courts in this country are appointed 
and the nature of their jurisdiction differentiate them in this respect 
from other courts. 

Prior to the Naval Prize Act, 1864,^ jurisdiction in matters of 
prize was exercised by the High Court of Admiralty, by virtue of a 
commission issued by the Crown under the Great Seal at the com- 

" 57 & .58 Vicl.. c. 39. 

* 27 & 28 Viet., c. 25. 
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niencemenl of each war. The commission no doubt owed its validity 
to the prerogative, but it cannot on that account be properly inferred 
that the prerogative extended to prescribing or altering the law to be 
administered from time to time under the jurisdiction thereby 
conferred. The Courts of Common Law and Equity in like manner 
originated in an exercise of the prerogative. 'Fhe form of commission 
conferring jurisdiction in prize on the Court of Admiralty was always 
substantially the same. . . . 

... All those matters upon which the Court is authorised to 
proceed are, or arise out of, acts done by the sovereign power in 
right of war. It follows that the King must, directly or indirectly, be 
a party to all proceedings in a Court of Prize. In such a Court his 
position is in fact the same as in the ordinary Courts of the realm 
upon a petition of right which has been duly liated. Rights based 
on sovereignty are waived and the Crown for most purposes accepts 
the position of an ordinary litigant. A Prize Court must, of course, 
deal judicially with all questions which come before it for deter¬ 
mination, and it would be impossible for it to act judicially if it were 
bound to take its orders from one of the parties to the proceedings. 

. . . 'I'he law which the Prize Court is to administer is not the 
national or . . . the municipal law, but the law of nations . . . 

international law. It is wc>rth while dwelling for a moment on this 

distinction. Of course, the Prize Court is a municipal Court, and its 
decrees and orders owe their validity to municipal law. The law it 
enforces may therefore, in one sense, be considered a branch of 
municipal law'. Nevertheless, the distinction between municipal and 
international law is well defined. A Court which administers municipal 
law is bound by and gives effect io the law as laid down by the 

sovereign State which calls it into being. It need inquire only what 

that law is, but a Court which administers international law must 
ascertain and give effect to a law which is not laid down by any 
particular State, but originates in the practice and usage long observed 
by civilised nations in their relati(ms towards each other or in express 
international agreement. It is obvious that, if and so far as a Court 
of Prize in this country is bound by and gives effect to Orders of the 
King in Council purporting to prescribe or alter the international law, 
it is administering not international but municipal law; for an 
exercise of the prerogative cannot impose legal obligation on any 
one outside the King’s dominions who is not the King's subject. 
If an Order in Council were binding on the Prize Court, such Court 
might be compelled to act contrary to the express terms of the 
commission from which it derived its jurisdiction. 

There is yet another consideration which points to the same 
conclusion. The acts of a belligerent Power in right of war are not 
justiciable in its own Courts unless such Power, as a matter of grace, 
submit to their jurisdiction. Still less are such acts justiciable in 
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the Courts of any other Power. ... It follows that but for the exist¬ 
ence of Courts of Prize, no one aggrieved by the acts of a belligerent 
Power in time of war could obtain redress otherwise than through 
diplomatic channels and at the risk of disturbing international amity. 
An appropriate remedy is, however, provided by the fact that, accord¬ 
ing to international law, every belligerent Power must appoint and 
submit to the jurisdiction of a Prize Court to which any person 
aggrieved by its acts lias access, and which administers international 
as opposed to municipal law -a law which is theoretically the same, 
whether the Court which administers it is constituted under the 
municipal law of the belligerent Power or of the .Sovereign of the 
person aggrieved, and is equally binding on both parties to the liti¬ 
gation. It has long been well settled by diplomatic usage that, in 
view of the remedy thus afforded, a neutral aggrieved by any act 
nf a belligerent Power cognizable in a Court of Prize ought, before 
resorting to diplomatic intervention, to exhaust his remedies in the 
Prize C’ourls of the belligerent Power. A case for such intervention 
arises only if the decisions of those Courts are such as to amount 
to a gross miscarriage of justice.* It is obvious, however, that the 
reason for this rule of diplomacy would entirely vanish if a Court of 
Prize, while nominally administering a law of international obligation, 
were in reality acting under the direction of the Executive of the 
belligerent Power. 

It cannot, of course, be disputed that a Prize Court, like any other 
Court, is bound by the legislative enactments of its own sovereign 
State. A British Prize Court would certainly be bound by Acts of 
the Imperial L-cgislature. But it is none the less true that if the 
Imperial Legislature passed an Act the provisions of which were 
inconsistent with the law of nations, the Prize Court in giving effect 
to such provisions would no longer be administering international 
law. It would in the held covered by such provisions be deprived of 
its proper function as a Prize Court. Even if the provisions of the 
Act were merely declaratory of the international law% the authority 
of the Court as an interpreter of the law of nations w'ould be thereby 
materially weakened, for no one could say whether its decisions 
were based on a due consideration of international obligations, or 
on the binding nature of the Act itself. The fact, however, that the 
Prize Courts in this country would be bound by Acts of the Imperial 
Legislature affords no ground for arguing that they are bound by the 
executive orders of the King in Council. . . . 

Their Lordships have come to the conclusion that, at any rate 
prior to the Naval Prize Act, 1864, there was no power in the Crown, 
by Order in Council, to prescribe or alter the law which Prize Courts 
have to administer. . . . Under that Act the Court of Admiralty 


® Cf. Thr Cysne (1930), 2 Reports of International Arbitral Awards, p. 1035, 
at p. 1050, see below. No. 176. 
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became a permanent Court of Prize independent of any commission 
issued under the Great Seal. The Act, however, by section 55, while 
saving the King's prerogative on the one hand, saves, on the other 
hand, the jurisdiction of the Court to decide judicially and in accord¬ 
ance with international law. Subject, therefore, to any express pro¬ 
visions contained in other sections, it leaves matters exactly as they 
stood before it was passed. The only express provisions which confer 
powers on the King in Council are those contained in section 13 . . ., 
conferring a power of making rules as to the practice or procedure 
of Prize Courts, and those contained in section 53, conferring power 
to make sucli orders as may be necessary for the better execution 
of the Act. 

Their Lordships are of opinion that the latter power docs not 
extend to prescribing or altering the law to be administered by the 
Court, but merely to giving such executive directions as may from 
time to time be necessary. In all respects material to the present 
question the law therefore remains the same as it was before the 
.Act, nor has it been alTectcd by the substitution ... of the High 
Court of Justice for the Court of Admiralty as the permanent Court 
of Prize in this country. 

There are two further points requiring notice in this part of 
the case. . . . It may be (,it was contended,) that the Court would 
not be bound b\ an Order in Council which is manifestly contrary 
to the established rules of international law, but there arc regions in 
which such law is imperfectly ascertained and dclined: and, when 
this is so, it would not be unreasonable to hold that the Court should 
subordinate its own opinions to the directions of the Lxecutive. . . . 
If the Court is to decide judicially in accordance wilh what it con¬ 
ceives to be the law of nations, it cannot, even in doubtful cases, take 
its directions from the Crown, which is a parly to the proceedings. 
It must itself determine what the law is according to the best of its 
ability, and its view, with whatever hesitation it be arrived at, must 
prevail over any executive order. Only in this way can it fulfil its 
functiem as a Prize Court and justify the confidence w'hich other 
nations have hitherto placed in its decisions. 

'fhe second point requiring notice is this. It does not follow that, 
because Orders in Council cannot prescribe or alter the law to be 
administered by the Prize Court, such Court will ignore them entirely. 
On the contrary, it will act on them in every case in which they 
amount to a mitigation of the Crown rights in favour of the enemy 
or neutral, as the case may be. . . . Further, the Prize Court will 
take judicial notice of every Order in Council material to the con¬ 
sideration of matters with which it has to deal, and will give the 
utmost weight and importance to every such Order short of treating 
it as an authoritative and binding declaration of law. Thus, an Order 
declaring a blockade will prinui facie justify the capture and con- 
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demnation of vessels attempting to enter the blockaded ports, but 
will not preclude evidence to show that the blockade is ineffective 
and therefore unlawful. An Order authorising reprisals will be 
conclusive as to the facts which are recited as showing that a case 
for reprisals exists, and will have due weight as showing what, in the 
opinion of His Majesty’s advisers, are the best or only means of 
ineeling the emergency; but this will not preclude the right of any 
party aggrieved to contend, or the right of the Court to hold, that 
these means are unlawful, as entailing on neutrals a degree of incon¬ 
venience unreasonable, considering all the circumstances of the case. 
Further, it cannot be assumed, until there be a decision of the Prize 
Court to that effect, that any executive order is contrary to law, and 
all such orders, if acquic.sced in and not declared to be illegal, will, 
in the course of time, be them.selves evidence by which international 
law and usage may be established. . . . 

On this part of the case, therefore, their Lordships hold that 
Order XXIX, r. 1, of the Prize Court Rules, construed as an imperative 
direction to the Court, is not binding. Under these circumstances 
the rule must, if possible, be construed merely as a direction to the 
Court in cases in which it may be determined that, according to 
international law, the Crown has a right to requisition the vessel or 
goods of enemies or neutrals. . . . 

The next question which arises for decision is whether the order 
appealed from can be justified under any power inherent in the Court 
as to the sale or realisation of property in its custody pending decision 
of the question to whom such property belongs. It cannot ... be 
held that the Court has any such inherent powder. . . . The primary 
duty of the Prize Court ... is to preserve the res for delivery to the 
persons who ultimately establish their title. The inherent power of 
the Court as to sale or realisation is confined to cases where this 
cannot be done, either because the res is perishable in its nature, or 
because there is some other circumstance which renders its preserva¬ 
tion impossible or difficult. . . . 

It remains to consider the third, and perhaps the most difficult, 
question which arises on this appeal -the question whether the Crowm 
has, independently of Order XXIX, r. 1, any and what right to 
requisition vessels or goods in the custody of the Prize Court pending 
the decision of the Court as to their condemnation or release. In 
arguing this question the Attorney-General again laid considerable 
stress on the Crown’s prerogative. . . . There is no doubt that under 
certain circumstances and for certain purposes the Crown may 
requisition any properly within the realm belonging to its own sub¬ 
jects. But this right being one conferred by municipal law is not. as 
such, enforceable in a Court which administers international law. 
The fact, however, that the Crown possesses such a right in this 
country, and that somewhat similar rights are claimed by most 
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civilised nations, may well give rise to the expectation that, at any 
rate in limes of war, some right on the part of a belligerent Power 
to requisition the goods of neutrals within its jurisdiction will be 
found to be recognised by international usage. Such usage might be 
expected either to sanction the right of each country to apply in this 
respect its own municipal law. or to recognise a similar right of 
international obligation. 

In support of the former alternative ... it may be argued that 
the mere fact of the property of neutrals being found within the 
jurisdiction of a belligerent Power ought, according to international 
law, to render it subject to the municipal law of that jurisdiction. 
The argument is certainly plausible and may in certain cases and for 
certain purposes be sound. In general, property belonging to the 
subject of one Power is not found within the territory of another 
Power without the consent of the true owner, and this consent may 
well operate as a submission to the municipal law. A distinction may 
perhaps be drawn in this respect between property the presence of 
which within the jurisdiction is of a permanent nature and properly 
the presence of which within the jurisdiction is temporary only. The 
goods of a foreigner carrying on business here are not in the same 
position as a vessel using an English port as a port of call. Even in 
the latter case, however, it is clear that for some purposes, as, for 
example, sanitary or pc^lice regulations, it would become subject to 
the Ie,\ loci. After all, no vessel is under ordinary circumstances 
under any compulsitm to come within the jurisdiction. Different 
considerations arise with regard to a vessel brought within the terri¬ 
torial jurisdiction in exercise of a right of war. In the latter case 
there is no consent of the owner or of any one whose consent might 
impose obligations on the owner. Nevertheless, even here, the vessel 
might well for police and sanitary purposes become subject to the 
municipal law. To hold, however, that it became so subject for all 
purposes, including the municipal right of requisition, would give 
rise to various anomalies. 

The municipal law of one nation in respect of the right to requisi¬ 
tion the property of its subjects differs, or may differ, from that of 
another nation. The circumstances under which, the purposes for 
which, and the conditions subject to which the right may be exercised 
need not be the same. . . It would be anomalous if the international 
law' by which all nations arc bound could only be ascertained by an 
inquiry into the municipal law which prevails in each. It would be 
a still greater anomaly if in limes of war a belligerent could, by 
altering his municipal law in this respect, affect the rights of other 
nations or their subjects. . . International usage has in this respect 
developed a law of its own. and has not recognised the right of each 
nation to apply its own municipal law. 

The right of a belligerent to requisition the goods of neutrals 
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found within its territory, or territory of which it is in military 
occupation, is recognised by a number of writers on international law. 
It is sometimes referred to as the right of angary, and is generally 
recognised as involving an obligation to make full compensation. 
There is, however, much difference of opinion as to the precise 
circumstances under which and the precise purposes for which it 
may be lawfully exercised. . . . 

. . . With regard to ships and goods of neutrals in the custody 
of the Prize Court for adjudication there are special reasons which 
render it reasonable that the belligerent should in a proper case have 
the power to requisition them. The legal property or dominion is, 
no doubt, still in the neutral, but ultimate condemnation will vest it 
in the Crown, as from the date of the seizure as prize, and meanwhile 
all beneficial enjoyment is suspended. In cases where the ships or 
the goods are required for immediate use, this may well entail hard¬ 
ship on the party who ultimately establishes his title. To mitigate 
the hardship in the case of a ship a custom has arisen of releasing 
it to the claimant on bail, that is, on giving security for the payment 
of its appraised value. It may well be that in practice this was never 
done without the consent of the Crown, but such consent would 
not be likely to be withheld, unless the Crown itself desired to use 
the ship after condemnation. ISection 25 of the Naval Prize Act, 
1864, now confers on the judge full discretion in the matter. This 
being so, it is not unreasonable that the Crown on its side should in 
a proper case have power to requisition either vessel or goods for 
the public safety. It must be remembered that the neutral may 
obtain compensation for loss suffered by reason of an improper 
seizure of his vessel or goods, but the Crown can never obtain 
compensation from the neutral in respect of loss occasioned by a 
claim to release which ultimately fails. . . . 

. . . The right of requisition is not, in their (Lordships’) 

opinion, an absolute right, but a right exercisable in certain circum¬ 
stances and for certain purpo.ses only. Further, international usage 
requires all captures to be brought promptly into the Prize Court for 
adjudication, and the right to requisition, therefore, ought as a general 
rule to be exercised only w'hen this has been done. It is for the Court, 
and not for the Executive of the belligerent State, to decide whether 
the right claimed can be exercised in any particular case. . . . 

wSome stress was laid in argument on the cases . . . upon what 
is knowm as ‘ the right of pre-emption but . . . these cases have 
little if any bearing on the matter now in controversy. The right of 
pre-emption appears to have arisen in the following manner: Accord¬ 
ing to the British view of international law% naval stores were absolute 
contraband, and if found on a neutral vessel bound for an enemy 
port were lawful prize. Other countries contended that such stores 
were only contraband if destined for the use of the enemy government. 
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If destined for the use of civilians they were not contraband at all. 
Under these circumstances the British Government, by way of mitiga¬ 
tion of the severity of its own view, consented to a kind of compromise. 
Instead of condemning such stores as lawful prize, it bought them 
out and out from their neutral owners, and this practice, after forming 
the subject of many particular treaties, at last came to be fully 
warranted by international law. It was, how'cver, always confined to 
naval stores, and a purchase pursuant to it put an end to all litigation 
between the Crown on the one hand and the neutral owner on the 
other. Only in cases where the title of the neutral was in doubt and 
the property might turn out to be enemy property was the purchase- 
money paid into Court. It is obvious, therefore, that ‘ the right of 
pre-emption ' differs widely from the right to requisition the vessels 
or goods of neutrals, which is exercised without prejudice to, and 
does not conclude or otherwise affect, the question whether the vessel 
or goods should or should not be condemned as prize. 

On the whole their Lordships have come to the following 
conclusion: A belligerent Power has by international law the right to 
requisition vessels or goods in the custody of its Prize Court 
pending a decision of the question whether they should be condemned 
or released, but such right is subject to certain limitations. First, the 
vessel or goods in question must be urgently required for use in 
connection with the defence of the realm, the prosecution of the war. 
or other matters involving national security. Secondly, there must be 
a real question to be tried, so that it would be improper to order an 
immediate release. And, thirdly, the right must be enforced by 
application to the Prize Court, which must determine judicially 
whether, under the particular circumstances of the case, the right is 
exercisable. 

With regard to the first of these limitations, their Lordships are 
of opinion that the judge ought, as a rule, to treat the statement 
on oath of the proper officer of the Crown to the effect that the 
vessel or goods which it is required to requisition are urgently required 
for use in connection with the defence of the realm, the prosecution 
of the war, or other matters involving national security, as conclusive 
of the fact. This is so in the analogous case of property being 
requisitioned under the municipal law . . .. and there is every reason 
why it should be so also in the case of property requisitioned under 
the international law. Those who are responsible for the national 
security must be the sole judges of what the national security requires. 
It would be obviously undesirable that such matters should be made 
the subject of evidence in a Court of law or otherwise discussed in 
public. 

With regard to the second limitation, ... the judge should, 
before allowing a vessel or goods to be requisitioned, satisfy himself 
. . . that there is a real case for investigation and trial, and that the 
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circumstances are not such as would justify the immediate release 
of the vessel or goods. The application for leave to requisition must, 
under the existing practice, be an interlocutory application, and . . . 
it should be supported by evidence sufficient to satisfy the judge in 
this respect. . . . 

With regard to the third limitation, it is based on the principle 
that the jurisdiction of the Prize Court commences as soon as there 
is a seizure in prize. If the captors do not promptly bring in the 
property seized for adjudication, the Court will at the instance of 
any party aggrieved compel them to do so. From the moment of 
seizure the rights of all parties are governed by international 
law. It was suggested in argument that a vessel brought into 
harbour for search might, before seizure, be requisitioned under 
the municipal law. This point, if it ever arises, would fall 
to be decided by a Court administering municipal law, but from 
the point of view of international law' it would be a misfortune 
if the practice of bringing a vessel into harbour for the purpose 
of search a practice which is justifiable because search at sea is 
impossible under the conditions of modern w'arfare- were held to 
give rise to rights which could not arise if the search took place 
at sea. 

It remains to apply wffiat has been said to the present case. In 
their Lordships" opinion the order appealed from was wrong, not 
because, as contended by the appellants, there is by international law 
no right at all to requisition ships or goods in the custody of the 
Court, but because the judge had before him no satisfactory evidence 
that such a right was exercisable. . . . 

Their Lordships have come to the conclusion that, in proceedings 
to which under the new practice the Crown instead of the actual 
captors is a party, both damages and costs may in a proper case be 
aw'ardcd against the Crown or the officer who in such proceedings 
represents the Crowm. 

The proper course, therefore, in the present case, is to declare 
that upon the evidence before the President he w'as not justified in 
making the order the subject of this appeal, and to give the appellants 
leave, in the event of their ultimately succeeding in the proceedings 
for condemnation, to apply to the Court below^ for such damages, if 
any, as they may have sustained by reason of the order and what has 
been done under it. . . • 
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Pl RMANLNI' C() 1 ;RT OF ARBITRAriON 
The Carthage 
(1913) No. XllI 


During the Italo-Turkish war in Africa in 19)2, the Italians sought 
to prevent any military supplies from reaching the furks in Tripoli 
by way of Tunis. On January 16, 1912, the Italians stopped a French 
mail vessel, the Cariiuv^e, while on her way from Marseilles to Tunis, 
contending that an aeroplane on board the vessel, and part of another, 
destined to a private consignee in Tunis, was contraband. As the 
aeroplane could not be transferred from the Carthage to the Italian 
vessel, the former was directed to an Italian port. The aeroplane 
and parts were olf-Ioadcd on the instructions of the owners of the 
Cariha^e, which was allowed to continue her voyage on January 20, 
after the Italian authorities had disembarked mail which she had 
on board. 

After receiving an assurance that the aeroplane was intended solely 
for exhibition purposes, and that there was no intention on the part 
of its owner to offer his services to the Turks, the aeroplane was 
released on January 21. The French Government contended that 
the seizure of the Carthai^e was illegal, and the resultant dispute was 
referred to the Permanent Court of Arbitration, Here France claimed 
damages for the offence against the French flag, for the breach of 
international law, and for the lo.sses sustained by the private persons 
interested in the vessel. The Italian Government insisted that its 
action was justified, and claimed damages in re.spcct of the expense 
caused by the capture of the Carthage. 

732 
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The tribunal held that the capture was unjustified, but disallowed 
the national claims. 


A ward 

Per the Tribunal: 

. . . According to the principles universally acknowledged, a 
belligerent warship has, as a general rule and except under special 
circunislances. the right to stop a neutral commercial vessel in the 
open sea and proceed to search it to see wiiether it is observing the 
rules of neutrality, especially as to contraband. 

On the other hand, the legality of every act which goes beyond 
a mere search depends upon the existence either of a trade in 
contraband or of sufiicient reasons to believe that such a trade exists. 

In this respect, the reasons must be of a juridical nature. In 
this case the Carthage was not only stopped and searched . . .; but 
also taken to Cagliari, sequestrated and detained for a certain time, 
after which it was released. . . . 

The purpose of the measures taken against the French mail 
steamer was to prevent the transportation of the aeroplane belonging 
to one Duval, and shipped on the Carthage to (his) address ... at 
Tunis. 

riiis aeroplane was considered by the Italian authorities contra¬ 
band of war, both by its nature and by its destination, which in 
reality might have been for the Ottoman forces in Tripolitania. 

In so far as concerns the hostile destination of the aeroplane, an 
essential element of its sci/.ability, the information possessed by the 
Italian authorities was of too general a nature and had too little 
connection with the aeroplane in question to constitute sufficient 
juridical reasons to believe in a hostile destination and, consequently, 
to justify the capture of the vessel which was transporting the 
aeroplane. . . . 

This conclusion being reached, the tribunal is not called upon 
to inquire w'hether or not the aeroplane should by its nature be 
included in articles of contraband, either conditional or absolute, or 
to examine vvhetlier the theory of a continuous voyage should or 
should not be applicable in this case. . . . 

The Italian authorities demanded surrender of the mail only that 
it might reach its destination as quickly as possible. . . . 

Upon the request that the Royal Italian Government be condemned 
to pay to the Government of the French Republic as damages: 

(1) The sum of one franc for the offence against the French flag: 



734 Neutral Nationals and Property in War at Sea [Chap. 33 

(2) The sum of one hundred thousand francs as reparation for the 
moral and political injury resulting from the failure to observe inter¬ 
national common law and conventions binding upon both France 
and Italy, 

Considering that, in case a Power should fail to fulfil its obliga¬ 
tions, whether general or special, to another Power, the establishment 
of this fact, especially in an arbitral award, constitutes in itself a 
serious penalty; 

That this penalty is made heavier in such case by the payment 
of damages for material losses: 

That, as a general rule and excluding special circumstances, these 
penalties appear to be sufficient; 

That, also, as a general rule, the introduction of a further pecuniary 
penalty appears to be superfluous and to go beyond the purposes of 
international jurisdiction: 

That . . . the circumstances of the present case are not such as 
to call for such a supplementary penalty; that, without further 
examination, there is no occasion to comply with the above-mentioned 
request; 

Lpon the request of the French agent that the Italian Government 
be condemned to pay . . . the total amount of the losses and damages 
claimed by private parties interested in the vessel and its voyage. 

Considering that the request for indemnity is, in principle, justified; 

. . . The tribunal . . . has fixed the amount due (to) the (Com¬ 
pany), ... the aviator and his associates, . . . and, finally, the 
amount due the passengers and shippers at ... a total of one 
hundred and sixty thousand francs to be paid by the Italian Govern¬ 
ment to the French Government, 

. . . The arbitral tribunal declares . . . 

The Italian naval authorities were not w'iihin their rights in 
proceeding as they did, to the capture and temporary detention of 
the French mail steamer Carthage. 

The Royal Italian Government shall be obliged ... to pay to 
the Government of the French Republic the sum of one hundred 
and sixty thousand francs, the amount of the losses and damages 
suffered, by reason of the capture and seizure of the Carthage, by the 
private parties interested in the vessel and its voyage. 

There is no occasion to give effect to the other claims contained 
in the demands of the two parties. 
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Speciai, Arbitral Tribunal: Germany—Portugal 

The Cysne 

(1930) 2 Reports of International Arbitral Awards, p. 1035, at p. 1047 

In May, 1915, while Portugal was still neutral, the Cysne, a Portu¬ 
guese vessel carrying a cargo of pit props from Portugal to England, 
was stopped in the Channel by a German submarine navigating on 
the surface. After verifying the ship’s papers the submarine gave 
the captain of the Cysne five minutes in which to abandon his vessel. 
The crew took to the boats, but had no time to save their personal 
effects. The submarine then placed a charge of dynamite aboard 
the Cysne, sank her with her cargo, and abandoned the boats. The 
crew were picked up by a French trawler after ten hours. In 
November the prize tribunal at Hamburg confirmed the destruction 
of the Cysne and its cargo on the grounds that the pit props consti¬ 
tuted absolute contraband which were being transported to an enemy 
destination. 

For the purposes of this arbitration the parties accepted the 
Declaration of London, 1909,^ although unratified, as a codification 
of existing rules of international law. 

The Arbitrators held the destruction of the Cysne to have been 
illegal, and awarded Portugal 572,000 gold marks. 


Judgment 


Per the Tribunal: 

. . . The Arbitrators, following Article 38 of the Statute of the 
Permanent Court of International Justice, must apply among other 
international conventions tho.se establishing rules expressly recogni.sed 
by the contesting States. Both Portugal and Germany have invoked 
the Declaration of London. The Arbitrators must, therefore, regard 
as a breach of international law every act done in contravention of 
any rule in that Declaration. 

In so far as the quc.stion—theoretically and practically very 
important—of the force of res judicata of the decisions of German 
Prize Courts is concerned, the Arbitrators . . . adopt the following 
solution: The attribution of the exclusive right of jurisdiction to 
the captor State has often been criticised. The independence of these 
Courts may be disputed; furthermore, in the absence of international 
agreement, the prize courts of each country resolve in their own way 
conflicts that may arise between international and municipal law. 

' 104 B.F.S.P.. 1911, p. 242: Smith. Law and Custom of the Sea, 1950, p. 185. 
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The equality of treatment for neutrals in different belligerent States 
is thus compromised. In spite of these real inconveniences, considera¬ 
tions of security for third persons acquiring title in prize have prevailed, 
and, when it is a question of the validity of the capture or of the 
adjudication of the prize to the captor State, the judgments of national 
prize courts of final instance, however ill-founded they may he, 
constitute international titles which arc generally recognised, and 
against which there is no possible judicial recourse. 

This situation could only be modified if the International Prize 
Court, . . . aimed at in Hague Convention No. XII, 1907,* had been 
created. 

The Arbitrators must, therefore, de Ic^e lata, concede the German 
Government's contention that the judgment of the Prize Court, 
confirming without indemnity the capture and destruction of the 
Portuguese \essel, the Cy.sne, . . . has the force of res judicata. 

On the other hand, . . . doctrine, and especially German doc¬ 
trine, is unanimous in admitting that the captor State is responsible 
for its prize courts in the same way as for other organs which act 
in its name. If the decision of a prize court is contrary to inter¬ 
national law or is manifestly unjust, especially towards the subjects 
of a neutral State, it would involve the responsibility of the captor 
Slate and give rise to an international claim by the State to whom 
the captured prize beK)ngs. . . . 

The Arbitrators accept the Portuguese contention that a judgment 
by a prize court of final instance, although unimpeachable, may, 
if it constitules a violation of international law, give rise to an inter¬ 
national claim before an international arbitral tribunal specially 
created for the purpose, and in particular before the special tribunals 
established in accordance with section 4 of the Annex to Articles 297 
to 298 of the Treaty of Versailles.’ , . . 

The decision of the German Prize Court has, definitively and with¬ 
out any possibility of judicial appeal, admitted the legality of the 
capture and destruction of the cargo and effects of the crew of the 
Cysne. , . . The Portuguese Government has not, by diplomatic 
means, sought from the German Government a voluntary adjustment 
of this decision and cannot seek to achieve this end, a right to which 
has been preserved by Article 440 ‘ of the Treaty of Versailles, before 
a tribunal intended to deal with contentious i.ssucs. On the other 

" Scott, Reports to the Haj^uv Ci>nfcrcnccs oj IH^9 and 1907. 1917, p. 746. 

’ \\1 B.l .S.P., 1919, p. 1: ‘The amount of such claims (put forward on 
behalf of Allied nationals) may be assessed by an arbitrator appointed by 
M. Ciustavc Aklor, if he is willing, or if no such appointment is made by 
him, bv an arbitrator appointed by the Mixed Arbitral tribunal provided 
for in Section VI. . . .’ 

* ‘ The Allied and Associated Powers reserve the right to examine in such 
manner as they may determific all decisions and orders of German prize 
courts, . , 
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hand, in so far as the decision of the German prize court constitutes 
a violation of international law, Germany may be made the object 
of a claim for damages brought by Portugal before arbitrators in 
accordance with section 4 . . . . 

. . . The captor of a neutral prize musi. in principle, take it 
into port.'^ If he wishes to make use of his exceptional right to destroy 
his capture he must prove that he acted in the face of such necessity 
as is envisaged in Article 49.® But this proof ... is unnecessary 
if it is clear that the captor, because of his inherent character, was 
unable to escort the seized ship or spare a prize crew. This was 
certainly the case with a German submarine, mark 1915, operating 
in the western parts of the Channel. Its extreme vulnerability and 
the weakness of its armament practically excluded the possibility of 
its escorting the prize. The small number of German submarines 
did not permit of any of them leaving its sector in order to escort 
an unimportant prize, without ‘ endangering \ in the sense of Article 
49 of the Declaration of London, ‘ the success of the operations in 
which she was engaged ’. The crews of submarines, limited to the 
barest necessity, were too weak to spare prize crews, particularly 
when operating at a great distance from the German coast. The 
Arbitrators accept the German contention that submarine 41 was, 
in fact, in the cxccptit)nal situation envisaged by Article 49. 

Pit props, by very definition, . . . serve a pacific purpose. It is 
possible that, more or less transformed, they may be used during 
war as trench equipment; that is to say, for a warlike purpose. Oi: 
this account, they may without violating .Article 24," be declared 
conditional contraband. However, it is clear, especially when they 
are sent to a country rich in mines, that they cannot be classed among 
articles used exclusively for war purposes, in the sense of Article 23.® 
Germany has, therefore, contravened this clear rule by adding, 
in its ordinance of April 18, 1915, pit props to its list of absolute 
contraband. The respondent does not contest this, but argues 
that this violation of the Declaration of London was justilicd as 
a reprisal auainst similar violations committed bv Eniiland and its 
Allies. 

In so far as the theory of reprisals is concerned, the Arbitrators 
refer to its judgment of July 31, 1928.'* ** where the matter is dealt with 

• Article 48, Declaration of London. 

* As an exception, a neutral vessel which has been captured by a belligerent 
warship, and which would be liable to condemnation, may be destroyed if 
the observance of Article 48 would involve danger to the safety of the warship 
or to the succe.ss of the operations in which she is engaged at the time.’ 

" ‘ The following articles, susceptible of use in war as well as for purposes 
of peace, may, without notice, be treated as contraband of war, under the 
name of conditional contraband. . . 

** ‘ Articles exclusively used for W'ar may be added to the list of absolute 
contraband. . . 

® 77/c Naulilaa Inchient. see above. No. 152. 
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in detail. ... An act contrary to international law may be justified 
as a reprisal if a similar act has furnished the motive. The German 
Government can, therefore, without violating any rule of international 
law. reply to an Allied order contrary to Article 28.“’ by an order 
contrary to Article 23. 

The German argument, however, neglects a vital problem . . .: 
Can a measure which the German Government may legitimately 
take as a reprisal against England and its Allies be applied to neutral 
vessels, and, in particular, to Portuguese vessels? 

A negative answer must be returned, in conformity with German 
doctrine itself. This solution is the logical consequence of the rule 
according to which reprisals, which are, in principle, an act contrary 
to international law, are only justified in so far as they are provifkeci 
by an act equally contrarx to law. Reprisals arc only admissible 
against the provoking State. It is true that legitimate reprisals, 
enforced against an offending State, may affect the nationals of an 
innocent state. But it is essential that this should be an indirect 
and involuntary consequence, and the offended State when enforcing 
them should, in practice, always prevent or limit this result as much 
as possible. However, the measures taken by Germany in 1^)15 
against neutral merchant ships were aimed directly and voluntarily 
at the nationals of States innocent of the violations of the Declaration 
of London imputed to England and its Allies. They were, therefore, 
to the extent that the\ xxere luH in conformity with the Declaration of 
London, contrary to international law', save with respect to neutral 
States which had committed, w'ith regard to Germany, acts contrary 
to international law which could be answered by reprisals. No such 
act has been established against Portugal, and the German case 
invokes against her acts committed by England and her .Mlies. It 
must, therefore, be admitted that, in the absence of any Portugue.se 
provocation justifying reprisals, Germany had, as regards Portuguese 
nationals, no right to infringe Article 23. It was thus contrary to 
international law to treat the Cysnc\s cargo as absolute contraband 
and, to this extent, the decision of the German prize court constitutes 
an act involving Germany’s responsibility w'ithin the meaning of 
section 4. 

It remains to inquire whether the operative part of the impugned 
judgment may be reconciled with international law on different 
grounds. Such would be the case if the destruction of the vessel 
and its cargo had been justified on the basis of German ordinances 
declaring pit props articles of conditional contraband. Although 
the German Chancellor’s note of November 14. 1914, interpreting 
the term Feuerimgsmatcrial, had not been notified to Portugal, it 
may be admitted that Germany satisfied the requirements of Article 


’®‘The following may not be declared contraband of war. . . 
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25 ’’ in fine by its Zusalz notification of November 23, 1914. Portu¬ 
guese merchants were, therefore, aware that pit props were conditional 
contraband. 

The admissibility of the capture and destruction of the Cysne 
and its cargo was not, nevertheless, admissible in view of Articles 
33 and 34. 

According to Article 33, conditional contraband may only be 
seized if it is intended for the use of enemy forces or the enemy 
government. And this can only be presumed, according to Article 34, 
if the articles are consigned to the enemy authorities, or to a ‘ nolori- 
(His' supplier to these authorities, or if they have as destination ‘a 
fortilied place or other place serving as a base for the armed forces 
of the enemy 

In this case, the cargo of the Cy.snc was addressed to the private 
Ilnglish linn of C. R. Howe & Co., of Newport. Certain firms pos¬ 
sessing a world-wide reputation can without dtmbl be regarded as 
notorious contractors to the State, but this is not so with houses of 
less importance. . . . Even though Newport, because of its proximity 
to Cardilf, might be considered as a place for viclnailing the English 
fleet, this does not authorise the destruction of a cargo tliat is mani¬ 
festly useless to this fleet, as it is to Newport itself and w hose pacific 
u.se is most likely. The innocent destination must, in accordance 
with Article 34, paragraph 2, therefore, be presumed. This necessarily 
involves the payment of compensation. 

The destruction of the ve.s.sel and its cargo having been held 
illegal, the same is true a fortiori with legard to the effects of the 
crew'. . . . 

'fhe Arbitrators must, therefore, hold that by crntfirming without 
compensation the capture of the Cysnc, the prize court at Hamburg 
by its judgment of November 27, 1915. has infringed Articles 23. 33 ^ 
and 34, 52 and 53 of the Declaration of London, in view’ of llie fact 
that the cargo could not be considered as absolute contraband. If 
it were regarded as conditii)nal contraband its destination was inno¬ 
cent, and the prize court has therefore committed an act which is 
contrary to international law and involving Germany's responsibility 
within the meaning of section 4. 

... As compensation the Arbitrators award tiie total sum of 
572,000 gold marks. 


’’‘Articles susceptible of use in war as well as for purpt'ses of peace, other 
than those enumerated in Articles 22 and 24. may he added to the list of 
conditional contraband by a declaration which must he notified in the 
manner provided. . . 
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177 

The High Court of Admiralty 
The Orozembo 
(1807) 6 C. Rob. 430 

An American vessel was seized while on its way to Batavia, and its 
condemnation was sought on the ground that it was in the service of 
the enemy, being used to convey three senior military olhcers and 
two civil servants in the Government of Batavia who were proceeding 
to Batavia on the orders of the Government of Holland. With their 
servants there were altogether seventeen passengers on board. It 
was held that the vessel was a transport and liable to condemnation. 


Judgment 

Per Sir William Scott: 

. . . That a vessel hired by the enemy for the conveyance of 
military persons is to be considered as a transport subject to con¬ 
demnation has been in a recent case held by this Court.' . . . What 
is the number of military persons that shall constitute such a case 
it may be difficult to define. In the former case there were many, 
in the present there are much fewer in number; but 1 accede to what 
has been ob.ser\ed in argument, that number alone is an insignificant 
circumstance in the considerations on which the principle of law on 
this subject is built, since fewer persons of high quality and character 
may be of more importance than a much greater number v;f persons 
of lower condition. ... It appears to me, on principle, to be but 
reasonable that, whenever it is of sufficient importance to the enemy 
that such persons should be sent out on the public service at the 
public expense, it should afford equal ground of forfeiture against 
the vessel that may be let out for a purpose so intimately connected 
with the hostile operations (as the transport of a body of troops). 

It has been argued that the master was ignorant of the service 
on which he was engaged, and that, in order to support the penalty, 
it would be necessary that there should be some proof of delinquency 
in him or his owner. But 1 conceive that is not necessary. It will 
be sufficient if there is an injury arising to the belligerent from the 
employment in wffiich the vessel is found. ... If the service is 
injurious, that will be sufficient to give the belligerent a right to 
prevent the thing from being done, or at least repeated, by enforcing 
the penalty of confiscation. If imposition has been practised it oper¬ 
ates as force; and if redress in the way of indemnification is to be 


^ The Friendship (1807), 6 C. Rob. 420 (American ship carrying ninety French 
mariners). 
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sought against any person, it must be against those who have, by 
means either of compulsion or deceit, exposed the property to danger. 
It, therefore, it was the most innocent case on the part of the master, 
if there was nothing whatever to affect him with privity, the whole 
amount of this argument would be that he must seek his redress 
against the freighter; otherwise such opportunities of conveyance 
would be constantly used, and it would be almost impossible, in the 
greater number of cases, to prove the knowledge, and privity, of the 
immediate offender. 

. . . The principle on which I determine this case is that the 
carrying (of) military persons to the colony of an enemy, who are 
there to take on them the exercise of their military functions, will lead 
to condemnation, and that the Court is not to scan with minute 
arithmetic the number of persons that are so carried. If it has 
appeared to be of sufficient importance to the Government of the 
enemy to send them, it must be enough to put the adverse Government 
on the exercise of their right of prevention: and the ignorance of 
the master can afford no ground of exculpation in favour of the owner, 
who must seek his remedy in cases of deception, as well as of force, 
against those who have imposed upon him. 

... It has been argued that the vessel was going to Macao. 1 
have no doubt that it would be so represented for the purpose of 
giving a neutral appearance to the voyage; but it is equally evident 
that the real purpose was to go to Batavia. There was no cargo 
to be delivered at Macao, and the passengers . . . all say * that they 
were j^oing to Batavia '. I have no doubt, therefore, that Macao was 
thrown in only for the purpose of giving a neutral destination to the 
voyage. . . . 

... I have no hesitation in pronouncing that this vessel is liable 
to be considered as a transport, let out in the service of the Govern¬ 
ment of Holland, and that it is as such subject to condemnation. 


178 

Till* High Court or Admiralty 
The Lucy 
(1809) Edvv. 122 


An American ship was seized at Hamburg by the French on the 
ground that she had come from England. She was condemned by 
the Prize Court at Paris, and w^as purchased by her former owners. 
The question was as to the validity of the purchase under the Order 
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in Council of 1807' declaring the sale of ships by the enemy to 
neutrals to be illegal. The Court held that the Order did not apply 
in this case. 


Judgment 


Per Sir William Scott: 

1 am of opinion ... that the parties are, in this case, entitled 
to restitution. It is a proceeding under the Order in Council pro¬ 
hibiting, on a principle of retaliation, the sale of ships by the enemy, 
on a supposition that they had declared all sales of English vessels to 
neutrals to be null and void. It is certainly a restriction which is 
contrary to the general policy of this country, but it was thought 
necessary to counteract and repel the injurious ell’ects of the rule 
adopted by the enemy. W hen the cause came on before, 1 was inclined 
to hold that whatever hardships might arise to neutrals it was a just 
application of the principle of retaliation, and as such the consequence 
should be laid at the d(H)r of the enem>. At the same lime it did 
appear to me to be extremely necessar\ not to carry the rule one 
inch beyond the purpose for which it w'as adopted; and that if it could 
be shown that the enem\ did not fol]t)W’ up their ordinances to their 
full extent, the policy of this country would suggest a corresponding 
relaxation. . . . The Court (in this case) fell the hardship of prevent¬ 
ing neutrals from purchasing their own vessels, and therefore sus¬ 
pended its own decree to .see what was the exact iiature of the restric¬ 
tions imposed by the enemy. On looking into the Trench Code des 
Prizes 1 have reason to think that it was not a part of French policy 
to restrict the sale of enemy's pri/c ves.sels; for though it is laid down 
in general terms in tiic ordinances of 1744 and 1778 that ships 
constructed by the enemy, or such as ha\e belonged to an enemy 
proprietor, cannot be considered as the property of neutrals or of 
allies, unless it shall be shown that the transfer took place before 
the commencement of hostilities; yet there is an arret of January 16, 
1780. from which it appears that French ships taken and sold as 
prize by the enemy arc not to be considered as within the terms 
of these rigorous orders. Now, this is a case precisely of that descrip¬ 
tion; the ship was taken by the French, and repurchased by the 
former owner: and as I think it would be improper to carry the 
restriction further than the enemy has done, unless the captor can 
show that a more rigid rule has been applied by the modern Govern¬ 
ment of France, I shall restore. . . 


I November 11, 1807, EJw. App. xvii (165 Publish Reports, 1167). 
^Cx., The Zamora [1916]. 2 A.C . 77, .see iibove. No. 174. 
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Probati: Division 
The Kim 
[1915] P. 215 

The Kim and three other Norwegian vessels, together with one 
Swedish ship, were, when captured by British forces, under time 
charters to an American corporation, the chairman of which was a 
German, and the European general agent of which w^as also 
a German. The vessels were proceeding from New York to Copen¬ 
hagen with large cargoes of foodstuffs, rhe Kim was partly laden 
with hides, while she and one other were also carrying rubber. The 
vessels were captured in November, 1914, during the voyage and 
their cargoes seized as conditional contraband, except for the rubber 
on the Kim, which was seized as absolute contraband. 

The question before the Court related only to the cargoes, some 
of which only were condemned. 


Jiid^mcm 

Ter Sir Samuel l:\ans, P.: 

. . . NotwiihsUmding the stale of war. there was no difliculty in 
the way of neutral ships trading to German ports in the North Sea, 
t)thcr than the perils which Germany herself had created by the 
indiscriminaie laving and scattering of mines of all description, 
unanchored and lloaling outside territorial waters in the open sea 
in the way of tlie routes of maritime trade, in defiance of international 
law and the rules of cv)nducl tT naval warfare, and in flagrant violation 
of the Hague Convention ’ to which Germany was a party. Apart 
from these dangers neutral vessels could have, in the exercise of their 
international right, voyaged with their goods to and from . . . (the) 
ports of the German limpire. There was no blockade iinolving risk 
of conliscalion t)f vessels running or attempting to run it. Neutral 
vessels might have carried conditional and absolute contraband into 
those ports, acting again within their rights under international law, 
subject only to the risk of capture by vigilant w'arships of this country 
and its allies. But the trade of neutrals other than the Scandinavian 
coumries and Holland with German ports in the North Sea having 
been rendered so diflicult as to become to all intents impossible, it is 
not surprising tliat a great part of it should be deflected to Scandin¬ 
avian ports from which access to the German ports in the Baltic and 
to inland Germany by overland routes was available, and that this 
deflection resulted, the facts universally known strongly testify. The 


VI11. Relative li> the Laying of .Automatic Submarine Contact Mines, Scott, 
He ports to the Hoituf Conjcrcnccs of 18^9 and 1907, 1917, p. 645. 
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neutral trade concerned in the present cases is that of the United 
States of America; and the transactions which have to be scrutinised 
arose from a trading, either real and bona fide, or pretended and 
ostensible only, with Denmark, in the course of which these vessels’ 
sea voyages were made between New York and Copenhagen. 

Denmark is a small country with a population of less than three 
millions; and is, of course, as regards foodstutfs. an exporting, and 
not an importing, country. Its situation, however, renders it 
convenient to transport goods from its territory to German ports and 
(cities). . . . 

The total cargoes in the four captured ships bound for Copen¬ 
hagen within about three weeks amounted to 73,237,796 pounds in 
weight. . . . The quantity of goods claimed in these proceedings is 
. . . over 32,312,479 pounds—exclusive of the rubber and hides. 
The claimants did not supply any information as to the quantities of 
similar products which they had supplied or consigned to Denmark 
previous i(’» the war. Some illustrative statistics were given by the 
Crown, with regard to lard of various qualities, . . . which form 
a fair criterion of the imports of these and like substances into Den¬ 
mark before the war: and they give a measure for comparison with 
the imports of lard consigned to Copenhagen after the outbreak of 
war upon the four vessels now before the Court. 

The average annual quantity of lard imported during . . . 1911- 
1913 from all sources was 1,459,000 pounds. The quantity of lard 
consigned to C(^penhagen on these four ships alone was 19,252,000 
pounds. Comparing these quantities, the result is that these vessels 
were carrving towards Copenhagen within less than a month more 
than thirlccn times the quantity of lard which had been imported 
annually to Denmark for each of the three years bef»>re the war. 
. . . In the five months, August-December. 191 3, the exports of lard 
from the Lnilcil Stales of America to Germany were 68.664,975 
pounds. During the same five months in 1914 they !iad fallen to a 
mere nominal quantity, 23,800 pounds. On the other hand, during 
those periods, similar exports from the United Stales of America to 
Scandinavian countries . . . rose from 2,125,579 pounds to 
59,694,447 pounds. These facts give practical certainly to the infer¬ 
ence that an overwhelming proportion.so overwhelming as to amount 

to almost the whole - of the consignments of lard in the four vessels 
we are dealing with was intended for, or would find its way into, 
Germany. These, however, are general considerations, important to 
bear in mind in their appropriate place; but not in any sense conclusive 
upon the serious questions of consecutive voyages, of hostile quality, 
and of hostile destination, which are involved before it can be 
determined whether the goods seized are confiscable as prize. . . . 

By the Proclamation of August 4 * all the goods now claimed 
“S.R. & O., 1914, No. 1?.S0. 
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—other than the rubber and the hides—were declared to be condi¬ 
tional contraband. . . . Rubber was declared conditional contraband 
on September 21, 1914,' and absolute contraband on October 29* 
Accordingly the rubber on the Fridland (which sailed on October 28) 
was conditional contraband; and that on the Kim (which sailed on 
November 11) was absolute contraband. 

The hides were laden on the Kim, Hides were declared conditional 
contraband on September 21, 1914. No contention was made on 
behalf of the claimants that the goods were not to be regarded as 
conditional or absolute contraband, in accordance with the respective 
Proclamations affecting them, that is to say, it was admitted that 
the goods partook of tlie character of conditional or absolute contra¬ 
band under the said Proclamations, and were to be dealt with 
accordingly. . . . 

1 have already referred to a cablegram dispatched . . . from 
Copenhagen to . . . New York, on January 24. 1915. ‘Don’t ship 
any lard Copenhagen, export prohibited.’ The export had been 
prohibited by the Danish Government on January 11. 

This cablegram was, of course, subsequent in date to the seizure 
of the cargoes in these cases. Nevertheless, it is neither immaterial 
nor unimportant. It testifies clearly to two things: that lard was not 
required by or for Denmark, and that the previous importation into 
Copenhagen was in the main, at any rate, a mere stage in its passage 
to Germany. 

In connection with the prohibition against exportation of food¬ 
stuffs it is well known, as a matter of public reputation, that in order 
to avoid international dilliculties the ScandinaNian countries as 
neutrals, from good political motives, issued orders from time to time, 
prohibiting the export from the respective countries of goods like 
lard, smoked meat, and other foodstuffs, oleo stock, hides, and 
rubber. . . . 

These arc matters also which tend to throw light upon the ques¬ 
tion of real destination of the goods nominally consigned to Copen¬ 
hagen; and the Court is entitled to take them into consideration and 
to place them in the scales when weighing the evidence. . . . 

... It must be remembered that prize courts are not governed 
or limited by the strict rules of evidence which bind, and sometimes 
unduly fetter, our municipal courts. Such strict evidence would often 
be very diflicult to obtain, and to require it in many cases would be 
to defeat the legitimate rights of belligerents. 

Prize courts have always deemed it right to recognise well-known 


' Ibid., No. 1410, 
' Ibid., No. 1613. 
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facts which have come to light in other cases, or as matters of public 
reputation. . . . 

The ‘ Ascher ’ letters having been written to one of the big shippers 
about, and with intimate knowledge of, this trading and being obvi¬ 
ously genuine, and indeed never intended to see the light in this Court, 
I consider that on general principles the Court was entitled to read 
them and so to inform itself as to this trade generally, without, of 
course, allowing any statements in them to injuriously alTect any 
claimant, especially if there was no opportunity for him to deal with 
them. . . . 

The subject-matter of (one) claim consists of certain rubber of 
various kinds. . . . 

The transactions relating to the goods claimed were attacked by 
the Crown on the ground (among others) that the rubber was falsely 
described in the ship’s papers as ‘ gum ’ with the object of 
misleading. . . . 

The goods were invoiced as rubber. Much evidence was given 
on both sides upon the question whether ‘gum’ was an accurate or 
false description of the goods. After weighing the evidence 1 have 
come to the conclusion that it was not an accurate commercial 
description, and that its use in the manifest instead of the appropriate 
commercial description of ‘rubber', or various qualities of rubber 
by their commercial names, was adopted in order to avoid the 
inconvenience or dilliculties wfiich would result from a search and 
possible capture. 

Any concealment or misdescription, or device calculated and 
intended by neutrals to deceive and to hamper belligerents in their 
undoubted right of search for contraband, will . . . weigh heavily 
against those adopting such courses when any presumptions or infer¬ 
ences have to be considered. Neutrals are expected to conduct 
their neutral trade during the war not only without having recourse 
to fraud, or false papers, but with candour and straightforwardness. 
... It will not be found against their interest to pursue such conduct: 
but in investigating attempts to mislead by misdescription or other¬ 
wise, care must be taken to ascertain who have taken part in such 
attempts, and to what extent. 

In the present case I find upon the facts that the misdescription 
of the rubber as ‘ gum ’ in the manifest was due in the main to . . . 
the charterers of the vessels. ... I do not find that the claimants, 
the consignees, ever suggested or took any part in this. . . . 

. . . My conclusion is that the sale to (the claimant), and the 
purchase and payment by him, were honest business transactions, 
and that he intended to add the rubber to his stock in his Denmark 
business, and to dispose of it in .Scandinavia in the very profitable 
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market . . . which was created greatly by the stoppage to Scandin¬ 
avia of all exports of rubber from or through Germany. . . . 

With regard to the general character of the cargoes, evidence was 
given by persons of experience that all the foodstuffs were suitable 
for the use of troops in the field. ... As against this, there was 
evidence that goods of the same class had been ordinarily supplied 
to and for civilians. 


As to the lard, proof was given that glycerine -which is in great 
demand for the manufacture of nitro-glycerine for high explosives— 
is readily obtainable from lard. Although this use is possible, there 
was no evidence before me that any lard had been so used in 
Germany; and 1 am of opinion that the lard comprised ought to be 
treated upon the fooling of foodstuffs only, it is largely used in 
German army rations. 

As to the fat backs . . there was also proof that they could be 
used for the production of glycerine. . . . 

T here was no market for these fat backs in Denmark. The Pro¬ 
curator-General deposed as a result of inquiries that the Germans 
were ver> anxious to obtain fat backs merely for the glycerine they 
contain. In these circumstances it is not by any means clear that 
fat backs should he regarded merely as foodstuffs in these cases, and 
in the absence of evidence to the contrary, it is fair to treat them as 
materials which might either be required as food, or for the production 
of glycerine, 

I'he convenience of Copenhagen for transporting goods to 
Germany need hardly be mentioned. . . . 

While the guiding principles of the law must be followed, it is a 
truism to say that international law. in order to be adequate, as well 
as just, must have regard to the circumstances of the times, including 
‘ the circumstances arising out of the particular situation of the war, 
or the condition of the parlies engaged in it 

T \vo ifiiporiant doctrines familiar to international law^ come 
prominently forward for consideration: the one is embodied in the 
rule as to ‘ continuous voyage ’, or continuous ‘ transportation the 
other relates to the ultimate hostile destination of conditional and 
absolute contraband respectively. 

T he doctrine of * continuous voyage ’ was first applied by the 
unglish Pri/c Courts to unlawful trading. There is no reported case 
in our Courts where the doctrine is applied in terms to the carriage 
of contraband; but it was so applied and extended by the Ignited 
Stales C’ourls against this country in the time of the American Civil 
War; and its application was acceded to by the British Government 


' The Marfiarctha. (1799) 1 C. Rob. 189. 
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of the day; and was, moreover, acted upon by the International Com¬ 
mission which sat under the Treaty made between this country and 
America at Washington on May 8, 1871, when the commission . . . 
unanimously disallow'ed the claims in The Peterliojfl^ which was the 
leading case upon the subject of continuous transportation in relation 
to contraband goods. . . . 

It is essential to appreciate that the foundation of the law of 
contraband, and the reason for the doctrine of continuous voyage 
which has been grafted into it, is the right of a belligerent to prevent 
certain goods from reaching the country of the enemy for his 
military use. 

Neutral traders, in their own interest, set limits to the exercise 
of this right as far as they can. Tiiese conflicting interests of neutrals 
and belligerents are the causes of the contests which have taken place 
upon the subject of contraband and continuous voyages. 

A compromise was attempted by the London Conference in the 
unralihed Declaration of London.* The dcx'trine of continuous 
voyage or continuous transportation was conceded to the full by the 
conference in the case of absolute contraband, and it was expressly 
declared that ‘ it is immaterial whether the carriage of the goods 
is direct, or entails transhipment, or a subsequent transport by land 

As to conditional contraband, the attempted compromise was 
that the doctrine was excluded in the case of conditional contraband, 
except where the enemy country had no seaboard.'* As is usual in 
compromises, there seems to be an absence of logical reason for 
the exclusion. If it is right that a belligerent should be permitted to 
capture absolute contraband proceeding by various voyages or trans¬ 
port with an ultimate destination for the enemy territory, why should 
he not be allowed to capture goods which, th.ough not absolutely 
contraband, become contraband by reason of a further destination 
to the enemy Government or its armed forces? And with the facilities 
of transportation by sea and by land which now exist the right of a 
belligerent to capture conditional contraband would be of a very 
shadowy value if a mere consignment to a neutral port were suflicient 
to protect the goods. It appears also to be obvious that in these 
days of easy transit, if the doctrine of continuous voyage or continuous 
transportation is to hold at all, it must cover not only voyages from 
port to port at sea, but also transport by land until the real, as 
distinguished from the merely o.stensible, destination of the goods 
is reached. . . . 

I have no hesitation in pronouncing that, in my view, the doctrine 

®(1866) 5 Wall. 28, 4 Moore, International Arbitrations, p. 3838, at p, 3843. 

‘ 1909; Scott, The Declaration of London, 1919, or Smith, The Law and 
Custom of the Sea, 1950, p. 185. 

* Article 30. 

* Article 36. 
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of continuous voyage, or transportation, both in relation to carriage 
by sea and to carriage over land, had become part of the law of 
nations at the commencement of the present war, in accordance with 
the principles of recognised legal decisions, and with the view of 
the great body of modern jurists, and also with the practice of nations 
in recent maritime warfare. 


The result is that the Court is not restricted in its vision to the 
primary consignment of the goods in these cases to the neutral port 
of Copenhagen; but is entitled, and hound, to take a more extended 
outlook in order to ascertain whether this neutral destination was 
merely ostensible and, if so, what the real ultimate destination was. 

As to the real destination of a cargo, one of the chief tests is 
whether it was consigned to the neutral port to be there delivered 
for the purpose of being imported into the common stock of the 
country. . . . 

Another circumstance which has been regarded as important in 
determining the question of real or ostensible destination at the 
neutral port was the consignment ‘ to order or assigns ’ without 
naming any consignees. . . . 

1 am not unmindful of the argument that consignment ' to order' 
is common in these days. But ... if shippers, after the outbreak 
of war. consign goods of the nature of contraband to their own order 
without naming a consignee, it may be a circumstance of suspicion 
in considering the question whether the goods were really intended 
for the neutral destination, and to become part of the common stock 
of the neutral country, or whether they had another ultimate destina¬ 
tion. Of course, it is not conclusive. The suspicion arising from 
this form of consignment during war might be dispelled by evidence 
produced by the shippers. It may be here observed that some point 
was made that in many of the consignments the bills of lading were 
not made out ‘ to order ’ simplicitcr, but to branches or agents of 
the shippers. That circumstance docs not, in my opinion, make any 
material difference. 


. . . Wherever destination comes in question, certainty as to it is 
seldom possible in such cases as these; ‘ highly probable destination ’ 
is enough in the absence of satisfactory evidence for the shippers.^” 

... I have no hesitation in stating my conclusion that the cargoes 
-other than the small portions acquired by persons in Scandinavia 
whose claims are allowed—were not destined for consumption or 
use in Denmark or intended to be incorporated into the general stock 
of that country by sale or otherwise; that Copenhagen was not the 
real bona fide place of delivery; but that the cargoes were on their 


Jonfic Margarclhth (1799) 1 C. Rob. 189, at p. 192. 
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way at the time of capture to German territory as their actual and 
real destination. 

The second branch of the case raises the question whether the 
goods . . . were destined further for the use of the German Govern¬ 
ment or departments or for military use by the troops, or other persons 
actually engaged in warlike operations, or should be presumed to 
be so destined in the circumstances. 

... It may be well to note, and to record, that at the London 
Conference which produced the Declaration all the .Allied Powers 
engaged in this war, and also the United Slates, had been in favour 
of continuing to apply the doctrine of continuous venage or con¬ 
tinuous transportation to conditional as well as to absolute contraband, 
a doctrine which . . . was nurtured and specially favoured by the 
Courts of the United States. 

As to the moditications (introduced by the Orders in Council) 
regarding presumptions and onus of proof, as, for instance, where 
goods are consigned ‘to order’ without naming a consignee, these 
are matters really atTecting rules of evidence and methods of proof 
in this Court, and I fail to see how' it is p(\ssible to contend that they 
are violations of any rule of international law. 

The effect of the Order in Council (of October is that, in 
addition to the presumptions laid down in Article 34 '* of the Declara¬ 
tion of London, a presumption of enemy destination as defined by 
Article 33'“ shall be presumed to exist if the goods arc consigned to 
or for an agent of the enemy Stale, or to a person in the enemy 
territory, or if they are consigned ‘ to order \ or if the ship's papers 
do not show who the consignee is; but in the latter case the owners 
may, if they are able, prove that the destination is inin)ccnt. . . . 

I am of opinion that under the Order in Council the goods claimed 
by all the shippers on the Kim were confiscable as lawful pri/e, 

1 now' proceed to consider the confiscabiliiy of the cargoes on 
all the four vessels, apart entirely from the operation of the Order 
in Council upon the Kim cargoes. 

'• The destination referred to in .Article 33 is presumed to exist if the goods 
are consigned to enemy authorities, or to a contractor established in the 
enemy country who, as a matter of common knowledge, supplies articles 
of this kind to the enemy. A similar presumption arises if the goods are 
consigned to a fortified place belonging to the enemy, or other place serving 
as a base for the armed forces of the enemy. No such presumption, 
howe\er, arises in the case of a merchant vessel bound for one of these 
places if it is sought to prove that she herself is contraband. 

• In cases where the above presumptions do not arise, the destination is 
presumed to be innocent. 

*7 he presumptions set up by this Article may be rebutted.' 

’“‘Conditional contraband is liable to capture if it is shown to be destined for 
the use of the armed forces of the enemy state, unless in this latter case 
the circumstances show that the goods cannot in fact be used for the purposes 
of the war in progress. . . 
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Having decided that the cargoes, though ostensibly destined for 
Copenhagen, were in reality destined for Germany, the question 
remains whether their real ultimate destination was for the use of the 
German Government or its naval or military forces. 

If the goods were destined for Germany, what are the facts and 
the law bearing upon the question whether they had the further 
hostile destination for the German Government for military use? 

In the first place, . . . they were goods adapted for such use; 
arifl further, in part, adapted for immediate warlike purposes in the 
sense that some of them could be employed for the production of 
explosives. They were destined, too, for some of the nearest German 
ports . . . wdiere some of the forces were quartered, and w^hose 
connection with the operations of war has been stated. It is by no 
means necessary that the Court should be able to fix the exact 
port. . . . 

Regard must be had to the state of things in Germanx’ during this 
war in relation to the military forces, and to the civil population, and 
to the method . . . which w^as adopted by the CKnernmenl in order 
to procure supplies for the forces. 

The general situatiem was described by the British Foreign Secre¬ 
tary in his Note to the American Government on February 10, 1915, 
as follows; 

‘ The reason for drawing a distinction between foodsiulTs intended 
for the civil population and those for the armed forces or enemy 
government disappears when the distinction between the civil 
population and the armed Forces itself disappears. In any country 
in which there e.xists such a tremendous organisation for war as now 
obtains in Germany, there is no clear division between those whom 
the Government is responsible for feeding and those whom it is not. 
Fxperience shows that the power to requisition will be used to the 

fullest extent in order to make sure that the wants of the military 

are supplied, and however much goods may be imported for civil 
use. it is by the military that they will he consumed if military 

exigencies require it, especially now that the German Government 

has taken control of all the foodstuffs in the country.'- -I am not 
saying that the last sentence is applicable to the circumstances of 
this case. 

'In the peculiar circumstances of the present struggle where the 
forces of the enemy comprise so large a proportion of the population, 
and where there is so little evidence of shipments on private as dis¬ 
tinguished from government account, it is most reasonable that the 
burden of proof should rest upon the claimants.’ 

It was given in evidence that about ten millions of men were either 
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serving in the German army, or dependent upon or under the control 
of the military authorities of the German Government, out of a 
population of between 65 and 70 millions of men. women, and 
children. Of the food required for the population, it would not be 
extravagant to estimate that at least one-fourth would be consumed 
by these ten million adults. 

Apart altogether from the special adaptability of these cargoes for 
the armed forces, and the highly probable inference that they were 
destined for the forces, even assuming that they were indiscriminately 
distributed between the military and civilian population, a very large 
proportion would necessarily be used by llie military forces. 

So much as to the probable ultimate destination in fact of the 
cargoes. 

Now as to the question of the proof of intention on the part of 
the shippers of the cargoes. 

It was argued that the Crown as captors ought to show that there 
was an original intention by the shippers to supply the goods to the 
enemy government or the armed forces at the inception of the voyage 
as one complete commercial transaction, evidenced by a contract 
of sale or something equivalent to it. 

It is obvious from a consideration of the whole scheme of conduct 
of the shippers that if they had expressly arranged to consign the 
cargoes to the German Government for the armed forces, this would 
have been done in such a way as to make it as dilTicult as possible 
for belligerents to detect it. 

If the captt)rs had to prove such an arrangement allirmatively and 
absolutely, in order to justify capture and condemnation, the rights of 
belligerents to stop articles of conditional contraband from reaching 
the hostile destination would become nugatory. 

It is not a crime to dispatch contraband to belligerents. It can be 
quite legitimately sent subject to the risk of capture; but the argument 
proceeded as if it were essential for the captors to prove the intention 
as strictly as would be necessary in a criminal trial: and as if all the 
shippers need do was to be silent, to offer no explanation, and to 
adopt the attitude towards the Crowm, ‘ Prove our hostile intention 
if you can \ 

In the first place, it may be observed that it is not necessary that 
an intention at the commencement of the voyage should be 
established by the captors either absolutely or by inference. . . . 

It is, no doubt, incumbent upon the captors in the first instance 
to prove facts from which a reasonable inference of hostile destination 
can be drawn, subject to rebuttal by the claimants. . . . 
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So far as it is necessary to establish intention on the part of the 
shippers, it appears to me to be beyond question that it can be shown 
by inferences from surrounding circumstances relating to the shipment 
and dealings with the goods. 

Cargoes are inanimate things, and they must be sent on their way 
by persons. If that is all that was meant by counsel for the claimants, 
when they argued that ‘ intention ’ must be proved, their contention 
may be conceded. But it need not be an ‘ intention ’ proved strictly 
to have existed at the beginning of the voyage, or as an obligation 
under a definite commercial bargain. 

If at the time of the seizure the goods were in fact on their way 
to the enemy Government or its forces as their real ultimate destina¬ 
tion, by the action of the shippers, wherever the project was 
conceived, or however it was to be carried out; if, in truth, it is 
reasonably certain that the shippers must have known that that was 
the real ultimate destination of the goods apart, of course, from 
any genuine sale to be made at some intermediate place, the belligerent 
had a right to stop the goods on their way, and to seize them as 
confiscable goods. 

In the circumstances of these cases, . . . any fair tribunal, like a 
jury, or an arbitrator, whose duty it was to judge facts, not only might 
but almost certainly would come to the conclusion that at the time 
of the seizure the goods which remained the property of the shippers 
were, if not as to the whole, at any rate as to a substantial proportion 
of them at the time of seizure on their way to the enemy for its hostile 
uses. . . . 

... 1 have come to the clear conclusion from the facts proved, 
and the reasonable and, indeed, irresistible inferences from them, that 
the cargoes claimed by the shippers as belonging to them at the time 
of seizure w’ere not on their way to Denmark to be incorporated into 
the common stock of that country by consumption, or boua fide sale, 
or otherwise; but, on the contrary, that they were on their way not 
only to German territory, but also to the German Government and 
their forces for naval and military use as their real ultimate 
destination. 

lo hold the contrary would be to allow one's eyes to be 
filled by the dust of theories and technicalities, and to be blinded by 
the realities of the case. 

Even if this conclusion were only accurate as to a substantial 
proportion of the goods, the whole would be affected; because 
‘ contraband articles are said to be of an infectious nature, and they 
contaminate the whole cargo belonging to the same owmers. The 
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innocence of any particular article is not usually admitted to exempt 
it from the general confiscation . . . 

The Declaration of London is to the same effect.. . . 


180 

Judicial CoMMirn-E or the Privy Council 

The Zamora 

[1916] 2 A.C. 77 (see above. No. 174) 


181 

Judicial Committee oe the Privy Council 

The Stigstad 

[1919] A.C. 279 

The Stigstad was owned by a Norwegian corporation and in 1915 when 
voyaging from a Norwegian port to Rotterdam she was stopped by 
a British vessel when about a day’s sailing from Rotterdam. She was 
directed to Leith and from there sent to Middlesbrough for discharge. 
At the time of her capture the Stigstad was carrying a cargo of iron- 
ore briquettes, the property of neutrals, but admittedly intended for 
conveyance from Rotterdam to Germany. The appellants claimed 
for freight, detention and expenses consequent upon the seizure and 
discharge. The cargo was sold by consent and an agreed sum was 
paid from the proceeds to the appellants as freight. The claims for 
detention and special expenses were disallowed, and from this decision 
the appellants appealed. 

The case concerned the validity of the' Reprisals ’ Order of 
March 11, 1915,‘ and the appeal was dismissed, the Privy Council 
holding the Order to be valid. 


Judgment 

Per Lord Sumner: 

. . . The cargo w'as shipped by (a Norwegian firm) and w'as to be 

Kent, Commentaries on American Law, 12th edition by Holmes, 1873, 
p. 142: see also The Kronprinsessan Margarcta [1921], 1 *A.C. 48(», above, 
No. 5. 

^‘Article 42: ‘ Cioods which belong to the owner of the contraband and are 
on board the same vessel arc liable to condemnation.’ 

^ S.R. & O., 1915, iii, 107. 
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delivered to (a Dutch firm), both neutrals, but it is contended that 
section 3 “ of the Order in Council . . . warranted interference with 
the ship and her cargo by His Majesty’s Navy on the voyage to 
Rotterdam. . . . The claim for detention is, in truth, a claim for 
damages for interfering with the completion of the chartered voyage, 
for it is admitted that delivery was taken at Middlesbrough with 
reasonable dispatch. That part of the claim which relates to the 
ship's being ordered to call at Leith and the claim for expenses 
incurred there are claims for damages for putting in force the above- 
named Order in Council, for it is not suggested that the order to call 
at Leith, and thence to proceed to Middlesbrough, was in itself an 
unreasonable way of exercising the powers given by the Order. . . . 
There can be no doubt that C Damages ’) is the right word to describe 
the nature of the claims under appeal. 

It is impossible to find in the express words of the Order any 
language wliich directs that such damages should be allowed. . . . 
Again, with the fullest recognition of the rights of neutral ships, it 
is impossible to say that owners of such ships can claim damages 
from a belligerent for putting into force such an Order in Council 
as that of March 11, 1915, if the Order be valid. The neutral exercis¬ 
ing his trading rights on the high seas and the belligerent exercising 
on the high seas rights given him by Order in Council or equivalent 
procedure, are each in the enjoyment and exercise of equal rights; 
and. without an express provision in the Order to that ctfect. the 
belligerent does not exercise his rights subject to any overriding right 
in the neutral. The claimants’ real contention is, and is only, that 
the Order in Council is contrary to international law. and is invalid. 

L'pon this subject two passages in the Zamora are in point. . . . 

‘. . . Where there is just cause for retaliation, neutrals may by 
the law of nations be required to submit to inconvenience from the 
act of a belligerent Power greater in degree than would be justified 
had no just cause for retaliation arisen. . . . An order authorising 
reprisals will be conclusive as to the facts which are recited as showing 
that a case for reprisals exists, and will have due weight as showing 
what, in the opinion of His Majesty's advisers, are the best or only 
means of meeting the emergency; but this will not preclude the right 
of any party aggrieved to contend, or the right of the Court to hold, 

* * Every merchant vessel which sailed from her port of departure after the 
1st March. P)15, on her way to a port other than a Gc*rman port, carrying 
goods with an enemy destination, or which arc enemy property, may be 
required to discharge such goods in a British or Allied port. Any goods 
so discharged in a Biitish port shall be placed in the custody of the marshal 
of the Erf/.c Court, and. unless they arc contraband of war, shall, if not 
requisitioned for the use of His Majesty, be restored by order of the Court, 
upon such terms as the Court may in the circumstances deem just to the 
person entitled thereto.' 

[19161 2 A.C. 77, see above, No. 174. 
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that these means are unlawful, as entailing on neutrals a degree of 
inconvenience unreasonable, considering all the circumstances of the 


It is true that in the Zamora the validity of a retaliatory Order in 
Council was not directly in question, but these passages were care¬ 
fully considered. . . . Without ascribing to them the binding force 
of a prior decision on the same point, their Lordships must attach 
to them the greatest weight and. before thinking it right to depart from 
them, . . . they would at least expect it to be shown that there are 
authoritative decisions to the contrary, or that they conflict with 
general principles of prize law or with the rules of common right 
in international affairs. 

What is here in question is not the right of the belligerent to 
retaliate upon his enemy the same measure as has been meted out to 
him. or the propriety of justifying in one belligerent some departure 
from the regular rules of war on the ground of necessity arising from 
prior departures on the part of the other, but it is the claim of 
neutrals to be saved harmless under such circumstances from incon¬ 
venience or damage thereout arising. If the statement above quoted 
from the Zamora be correct, the recitals of the Order in Council “ 
sufficiently establish the existence of such breaches of law on the 
part of the German Government as justify retaliatory measures on 
the part of His Majesty, and, if so, the only question open to the 
neutral claimant for the purpo.se of invalidating the Order is whether 
or not it subjects neutrals to more inconvenience or prejudice than 
is reasonably necessary under the circumstances. 

Their Lordships think that such a rule is sound, and indeed 
inevitable. From the nature of the case the parl> \sho knows best 
whether or not there has been misc(uuiuct calling such a principle 
into operation, is a party who is not before the Court, namely, the 
enemy himself. The neutral claimant can hardly have much 
information about it, and certainly cannot be expected to prove 
or disprove it. Hi.s Majesty's Government, also well aware of 
the facts, has already, by the fact as well as by the recitals 
of the Order in Council, solemnly declared the substance and 
effect of that knowledge, and an independent inquiry into the 
course of contemporary events, both naval and military, is one 
which a Court of Prize is but ill-qualified to undertake for itself. 

* Pp. 95. 98. 

•‘Whereas the German Ciovernment has issued certain orders which, in 
violation of the usages of war, purport to declare the waters surrounding 
the United Kingdom a military area, in which all British and Allied merchant 
vessels will be destroyed irrespective of the safety of the lives of passengers 
and crew, and in which neutral shipping will be exposed to similar danger 
in view of the uncertainties of naval warfare; and . . . 

‘ Whereas such attempts on the part of the enemy give to His Majesty 
an unquestionable right of retaliation; . . 



757 


Casl 181] The Stigstad 

... Its function is, in protection of the rights of neutrals, to weigh 
on a proper occasion the measures of retaliation which have been 
adopted in fact, and to inquire whether they are in their nature or 
extent other than commensurate with the prior wrong done, and 
whether they inflict on neutrals, when they are looked at as a whole, 
inconvenience greater than is reasonable under all the circumstances. 
It follows that a Court of Prize, while bound to ascertain, from the 
terms of the Order itself, the origin and the occasion of the retaliatory 
measures for the purpose of weighing these measures with justice 
as they affect neutrals, nevertheless ought not to question, still less 
to dispute, that the warrant for passing the Order, which is set out in 
its recitals, has in truth arisen in the manner therein stated. . . . 
In considering whether more inconvenience is inflicted upon neutrals 
than the circumstances involve, the frequency and the enormity of 
the original wrongs arc alike material, for the more gross and 
universal those wrongs are, the more are all nations concerned in their 
repression, and bound for their part to submit to such sacrifices as 
that repression involves. It is right to recall that, as neutral commerce 
suffered and was deemed to suffer great prejudice from the illegal 
policy proclaimed and acted on by the German Government, so it 
profited by, and obtained relief from, retaliatory measures, if effective 
to restrain, to punish and to bring to an end such injurious conduct. 
Neutrals, whose principles or policy lead them to refrain from 
punitory or repressive action of their own, may well be called on to 
bear a passive part in the necessary suppression of courses which 
are fatal to the freedom of all who use the seas. 

The argument principally urged at the bar ignored these considera¬ 
tions, and assumed an absolute right in neutral trade to proceed 
without interference or restriction, unless by the application of the 
rules heretofvw established as to contraband tralTic, unneutral service 
and blockade. The assumption was that a neutral, too pacific or too 
impotent to resent the aggressions and lawlessness of one belligerent, 
can require the other to refrain from his most effective, or his only, 
defence against it, by the assertion of an absolute inviolability for 
his own neutral trade, which would thereby become engaged in a 
passive complicity with the original offender. For this contention ik) 
authority at all was forthcoming. . . . The present Order . . . must be 
judged on its merits, and, if the principle is advanced against it that 
such retaliation is wrong in kind, no foundation in authority has been 
found on which to rest it. Nor is the principle itself sound. The 
seas arc the highw^ay of all, and it is incidental to the very nature 
of maritime war that neutrals, in using that highway, may suffer 
inconvenience from the exercise of their concurrent rights by those 
who have to w'agc w'ar upon it. Of this fundamental fact the right 
of blockade is only an example. It is true that contraband, blockade, 
and unneutral service are branches of international law^ which have 
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their own history, Iheir own illustrations, and their own development. 
Their growth has been unsystematic, and the assertion of right under 
these different heads has not been closely connected or simultaneous. 
Nevertheless, it would be illogical to regard them as being in them¬ 
selves disconnected topics or as being the subject of rights and 
liabilities which have no common connection. They may also be 
treated ... as illustrations of the broad rule that belligerency and 
neutrality are states so related to one another that the latter must 
accept sonic abatement of the full benefits of peace in order that the 
former may not be thwarted in war in the assertion and defence of 
what is the most precious of all the rights of nations, the right to 
security and independence. The categories of such cases are not 
closed. To deny to the belligerent under the head of retaliation any 
right to interfere with the trade of neutrals beyond that which, quite 
apart from circumstances wliich warrant retaliation, he enjoys under 
the heads of contraband, blockade, and unneutral service, would be to 
take away with one hand what has formally been conceded with the 
other. As between belligerents acts of retaliation are either the return 
of blow for blow in the course of combat, or are questions of the laws 
of war not immediately falling under the cognizance of the Court of 
Prize. Little of this subject is left to Prize Law beyond its effect on 
neutrals and on the rights of belligerents against neutrals, and to say 
that retaliation is invalid as against neutrals, except within the old 
limits of blockade, contraband, and unneutral service, is to reduce 
retaliation to a mere simulacrum, the title of an admitted right without 
practical application or effect. 

. . . Turning to the question . . . whether the Order in Council 
. . . inflicts hardslhp excessive either in kind or degree upon neutral 
commerce, their Lordships think that no such hardship was shown. 
It might well be said that neutral commerce under this Order is treated 
with all practicable tenderness, but it is enough to negative the 
contention that there is avoidable hardship. ... If the neutral ship¬ 
owner is paid a proper price for the .service rendered by his ship, and 
the neutral cargo-owner a proper price according to the value of his 
goods, substantial cause of complaint can only arise if considerations 
are put forward which go far beyond the ordinary motives of com¬ 
merce and partake of a political character, from a desire either to 
embarrass the one belligerent or to support the other. In the present 
case the agreement of the parties as to the amount to be allowed for 
freight disposes of all questions as to the claimants’ rights to com¬ 
pensation for mere inconvenience caused by enforcing the Order in 
Council. . . . The further claims are in the nature of claims for 
damages for unlawful interference with the performance of the 
Rotterdam charterparly. . . . They are a claim for damages for 
wrong done by the mere fact of putting in force the Order in Council. 
Such a claim cannot be sustained. . . . 
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182 

Pr(jbate Division 

The Alwaki 

[1940] P. 215 

The Alwaki and three other Dutch vessels, together with one Nor- 
wegian ship, were seized after the outbreak of war on the ground 
that their cargoes, all of which had been shipped before the com¬ 
mencement of hostilities from South American ports ‘ to order ’ 
Hamburg or ‘ Rotterdam and/or Hamburg \ were as to part absolute 
contraband and, as to the remainder, conditional contraband. 

The case concerned the alleged rule that only by virtue of Order 
XV, rule 9. of the Prize Court Rules, 1939,' is the Crown entitled 
to an order of condemnation in the absence of a claim after the 
lapse of six months. 

The C’ourt avoided a definite answer on this issue and condemned 
the goods as contraband. 


Judgment 


Per Sir Boyd Merriman, P.; 

. . . The shipments in all cases were made before the outbreak 
of war, and the cargoes which I am invited to condemn comprise at 
one end of the scale obvious contraband such as manganese ore, 
and at the other end of the scale such things as animal hair, weasands, 
peas and beans. 

With regard to the items which are said to be absolute contraband, 
I have had in each case an affidavit by a witness of authority explaining 
to me the use to which the goods alleged to be absolute contraband 
can be put in the terms of the Proclamation." ... In every case the 
evidence satisfies me that the goods are within the first part of the 
schedule to the Proclamation and are absolute contraband. . . . 

(The President listed the goods and pointed out that, with the 
exception of the manganese ore, he would not have concluded they 
were absolute contraband in the absence of the affidavits. As regards 
the foodstufTs in the cargoes, he regarded these as conditional contra¬ 
band condemnable as lawful prize as a result of the German decrees 

' S.R. & O.. 1939, No. 14f)6. O. XV, r. 9: ‘ No ship or aircraft shall be con¬ 
demned at the hearing in the absence of an appearance or claim until six 
months have elapsed from the service of the writ, which shall be verified 
by an affidavit of .service unless there be on the ship papers or aircraft 
papers, and on the evidence, if any, of the witnesses from the captured ship 
or aircraft, .sufficient proof that such ship or aircraft belongs to the enemy, 
or is otherwise liable to condemnation.' 

^London Gazette. .Supplement, September 4, 1939. 
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imposing governmental control of these articles and prescribing 
automatic seizure on arrival in Germany.) 

. . . (The President then passed to consideration of the ‘ six- 
months’ rule ’.) Now there is no doubt that under the law of nations 
. . . enemy ownership, at any rate, might be presumed after the 
lapse of a year and a day if no other claimant came forward. The 
Attorney-General is on sure ground when he invokes the principle 
that in prize cases the onus is upon the claimant to put forward and 
establish a claim; it is not for the Crown ... to plead and particu¬ 
larise an ailirrnative case; the capture may be presumed to be in 
order until some claimant comes forward and establishes his claim. . . . 

... 1 am asked to say that for that period of a year and a day 
there has been substituted a period of six months by virtue of Order 
XV, rule 9. I doubt whether it is possible, by what is merely a 
municipal rule of procedure, to substitute for a period recognised by 
the usage of nations some period which depends solely upon such 
a rule, and I have asked in vain for anything which suggests that 
other countries during the last war accepted as authoritative this 
reduction in the period. . . . 

In putting forward his submission upon the so-called ‘ six months' 
rule’ the Attorney-General suggested this qualification. He said 
that, supposing the evidence showed alFirmativcly that the goods 
were not contraband, he would not suggest that the default rule 
should apply; but that in other cases the rule justifies condemnation 
although if the onus were, as it is not, on the Crown, there might be an 
clement of doubt. . . . The application of a default rule seems to 
me to be perfectly simple where one is merely dealing with the question 
of ownership, but it is in connection with the class of case with which 
I am dealing that it seems to me the difliculiy arises. Take, for 
example, one of the items . . . which 1 have been asked t(^ condemn, 
and am prepared to condemn, as absolute contraband, namely, seven 
bales of cattle tail hair. If this rule applies, all that would be neces¬ 
sary, as I see it, is to show that seven bales of cattle tail hair W'cre 
the subject of a writ, that that writ was .served, and that there has 
been no claim within six months. 1 sec no room for the qualification 
as to whether the evidence showed allirmatively that the goods were 
not contraband. It may very well be that the documents in the 
ship's papers would show affirmatively that the goods were not such 
that they could be contraband -that is one thing -but there could 
be, and there need be, no evidence about the nature of the goods 
themselves. They would remain what they appear to be. seven bales 
of cattle tail hair. Either it is necessary to produce evidence to show 
that these goods are contraband, because of their applicability or 
suitability to one or other uses in the Proclamation, or it is not. If 
this ‘ six months’ rule ’ applies, and is of universal application, I cannot 
myself see what room there is for evidence about the matter at all. 



Casl: 182] The Alwaki 761 

Pulling il ihe olher way round, if evidence is required, Ihen il seems 
lo me that the six months’ rule cannot be an absolute rule. 

With regard to this case, . . . there were several parcels here 
which, unenlightened, I should never have dreamed were absolute 
contraband but which on the evidence 1 am convinced are such. 1 
propose to decide this case upon the evidence. ... If I were lo 
decide (on the six months’ rule) in this case, my decision would be 
worth nothing because it would be obiter, 1 have decided the case 
on other grounds. ... 

The cargoes or their proceeds will be condemned. 
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Franc ()-Mi \i( AN Mixed Claims Commission 

Georges Pinson Case 

(1928) La Reparation des Dorn maizes causes aux Rt ran tiers par dcs 
MoHvements Revolutionnaires, Jurisprudence de la Commission 
Franco • Mexicaine des Reclamations (1924-1932), 1933. 

Award No. 1. p. 1 

After 1923 the Government of Mexico entered into Conventions with 
various States agreeing to submit to Mixed Commissions the claims 
brought on behalf of foreign nationals against Mexico in respect 
of injuries suffered by them during the revolutionary activities in 
Mexico from 1910 to 1920. The Convention with France was signed 
on September 25, 1924, and was amended in 1927. 

The Pinson Claim was regarded as a ‘ lest case and raised a 
number of important ciucstions of admissibility and of substance. 

M. Pinson, who was born in Mexico of a FTench father, owned 
a stable in Coyoacan, In 1915 this locality was occupied by the 
followers of General Zapata, whose forces wished to install machine- 
guns on the stable-roof. At this lime M. Pinson was on military 
service in Europe, but when his wife raised the French flag the troops 
desisted, and respected the building. The following day, however, 
Coyoacan was taken by troops loyal to President Carranza. These 
troops accused Mme. Pinson of being a Zapatiste on the ground that 
her house had not been pillaged, and they themselves completely 
sacked the establishment and removed or destroyed a number of 
animals, some goods and furniture. 

When M. Pinson returned to Mexico he instituted proceedings 
before the National Claims Commission and was awarded damages 
that did not completely satisfy him. The French Government now 
claimed the full damages alleged to have been suffered by M. Pinson. 

One of the issues in the case was the nationality of M. Pinson. 

762 
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The Commission held that M. Pinson was a Frenchman and 
entitled to recover damages in respect of the activities of both loyal 
and rebel forces. 


Judgment 

Per VerzijI, President: 

. . . Whereas the oral proceedings in the present case raised a 
number of issues which are of a general character and of fundamental 
interest not only for this claim, but for a number of others, it is vital, 
in this first judgment, to examine them carefully in order to obtain a 
real application of the Franco-Mexican Claims Convention. . . . 

Admissibility of I^ccisious of a General Character 

... I think the Commission is, without any doubt, competent to 
deliver decisions of a general character, intended to apply to a series 
of anah'jgoLis cases. . . . 

. . . The famous example of the Claims Commission between the 
United States of America and Germany established after the Great 
War, which employed a large number of ‘ administrative decisions 
serves to prove the fact that arbitral practice is in no way opposed to 
such decisions, . . . 

But if decisions of a general character are delivered, the operative 
pans idispositifs) of such decisions will assume the character of res 
judicata and may fornj a serious obstacle to the Commission should it 
desire, in the course of its activities, to modify its absolute character 
or thcKse terms which have but little application to the facts in issue. 

For this reason the C\nnmission prefers, without avoiding decisions 
of a general character which ought to govern its activities and serve as 
precedents for other claims, to render such decisions in a more flexible 
form so that it can, should the need arise, adapt them to the particular 
facts of later cases, which had not been foreseen in advance. . . . 

The Character of the Franco-Mexican Commission 

. . . The Franco-Mexican Convention does not intend to charge our 
Commission with tlie sole task of examining the dietdmenes ' in order 
to ascertain whether or not there has been a denial of justice, but it 
clearly, and. in my opinion, incontestably, provides for the revision 
of all cases in all their aspects by an international tribunal, a con¬ 
struction of the Convention which in no w'ay prejudges the ultimate 
question of the conditions in w^hich this revision should take place, 
and at what point the existence of dietdmenes should influence the 
judgment on a claim in the event of international revision. . . . 

. . . (From a review of the Franco-Mexican diplomatic correspon- 


* Awards of the National Claims Commission of Mexico. 




764 Civil War and Belligerent Armies [Chap. 34 

dence preceding the establishment of the Commission) it is crystal 
clear that . . . from the very beginning, the Mexican Government had 
in view mixed commissions, which, in accordance with the case, 
would function as appellate commissions or as commissions of first 
instance, and in both cases the decisions would be definitive. . . . 

... In order to avoid any misunderstanding which might follow 
from the use of the technical term ‘ appeal I will avoid that term. 
1 intend describing the role of the Franco-Mexican Claims Com¬ 
mission, in cases in which the claimant has already obtained a 
decision from the National Commission, by the term ‘ revision \ I'his 
term too has a technical significance, which often varies in different 
municipal legislative systems, and has a special meaning in inter¬ 
national law, hut 1 think 1 can use it here if 1 underline that I am 
using it in an indeterminate sense, without any technical significance, 
and only to indicate that the Franco-Mexican Commission is some¬ 
times entitled to examine anew certain claims, even though there is 
already in existence a decision by an inferior court. . . . 

. .. The relations between the National Commission of first instance 
and the international revising tribunal arc relatively loose, for the 
Franco-Mcxican Commission is not bound by any of the dietdmenes 
of the National Conlmis^ion, notably not those which concern the 
juridical evaluation of the matters submitted to its judgment, but 
these dietdmenes are verv important for it whenever, after a careful 
examination of the facts forming the basis of the claim, the National 
Commission has concluded that the facts are as the claimant has 
recounted them. 

International relations present few instances in which an inter¬ 
national judicial tribunal, in the shape of a revising tribunal, has been 
superimposed upon the national administrative organs. It may happen 
that an arbitral tribunal ad hoc is invested with the power to revise 
a national decision alleged, for example, to be a denial of justice, or 
charged with having violated the rules of international law, although 
it should have been rendered in conformity with such rules, as may 
be the case with many national decisions in prize. But the example 
of a properly organised tribunal sitting in revision on a series of 
judgments delivered in the first instance by national tribunals does 
not often appear, and when it does appear the juridical situation is 
not always constant. There arc some cases, such as those concerning 
navigation on the River Rhine, in which the jurisdiction of first 
instance, exercised by the ordinary tribunals of the riparian States, 
and the international jurisdiction, exercised by the Central Commission 
of Navigation on the Rhine, arc both governed by the same rules of 
law. On the other hand, there are other cases, such as those concern¬ 
ing the International Court of Prize suggested in 1907, in which the 
national . . . and the international jurisdiction apply different norms, 
the former municipal law, and the latter international law. . . . 
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... In my opinion the significance of the dictdmenes of the 
National Commission for the international revising tribunal is as 
follows: — 

In those which concern matters which are dealt with in the Claims 
Convention, ... the Convention is decisive, although France may 
invoke in its favour, as a type of acquired right, the fact that on 
such matters the National Commission had decided in a certain way. 

. . . Dictdmenes of the National Commission based on different 
rules of procedure are of no direct interest for the Franco-Mexican 
Cominission; they only serve as a useful indication of the views held 
in official circles in Mexico with regard, for example, to revolutionary 
movements of the past. 

As regards other matters, the fact that the inferior tribunal has 
already examined the claim can and ought to have great interest for 
our Commission. 1'his is particularly the case with evidence brought 
by claimants in support of their claims and accepted by the National 
Commission as convincing. On the one hand, the Franco-Mexican 
Convention in no way restricts the freedom of the Commission in 
weighing the evidence: on the other hand, the municipal law concern¬ 
ing claims or the procedure adopted in execution of its provisions does 
not bind the Franco-Mcxican Commission. Granted, however, that 
the National Commission will always have made its pronouncement at 
a dale nearer to the revolutionary happenings than is possible by the 
Franco-Mexican Commission. . . . the dictamcn of the national 
tribunal, based as it is on every type of information, . . . must 
necessarily enjoy considerable weight. . . . 

The Role of Equity 

. . . The context in which equity is mentioned in Article II of the 
Convention is the .solemn declaration to which the members of the 
Commission subscribe before beginning their activities, in which they 
undertake ‘ to examine w'iih care and to judge with impartiality, in 
accordance with the principles of equity, all claims addressed to them, 
considering that Mexico wishes as a matter of grace to repair all 
damage suffered, and not to see its responsibility established in 
accordance with the general principles of international law To this 
formula the following is attached: ‘ It suffices, therefore, to prove that 
the alleged damage has been suffered and that it falls w'ilhin one of the 
heads enumerated in Article III of the present Convention, which 
Mexico has, ex gratia, decided to indemnify.’ . . . 

The context in which equity appears in Article VI is entirely 
different. For the purpose of deciding the present claims, this 
stipulation expressly excludes the principle known as ‘ the Calvo 
clause ’. Its terms are as follows: ‘ The Government of Mexico 
desiring to reach an equitable settlement of the claims defined in 
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Article III above, and to accord to the parties interested a just 
indemnity, corresponding to the losses and damage suffered, agrees 
that the Commission ought not to exclude or reject any claim on the 
ground that the local remedies had not been exhausted before the 
presentation of the claim.’ 

... In this arbitration, therefore, equity plays an important, but 
not unlimited role. 

The function which equity plays in Article II is to impose on the 
members of the Commission an obligation to decide the claims in the 
same equitable spirit as that which, at the time of signing the Con¬ 
vention. inspired the Government of Mexico. That is to say, it must 
establish if, and to what extent, the positive rules of customary 
international law recognise an international obligation upon States to 
indemnify the subjects of other States, living in their territory, for 
losses and damage which they might suffer as a result of insurrection¬ 
ary movements, revolutions, civil wars, riots, and the like, and to 
judge them solely in the light of those norms adopted as ecjuitable by 
the two contracting States and formulated in Articles II and III of the 
Convention. The Convention forbids the arbitrators lo apply to the 
actual claims those rules of customary international law which, in 
their opinion, regulate the legal responsibility of States for damage 
caused by revolutionary activities, . . . 

The mention of equity in Article VI serves an entirely different 
purpose. It especially excludes, for the present arbitration, the 
famous rule of internaticmal law according to which an international 
claim is, generally, not admissible so long as all the local remedies 
have not been exhausted, a principle which, in so far as it has ncU 
found express recognition in the con\cntional relations of the two 
States in dispute, may be considered as a principle generally admitted 
in customary law. 

Equity’s role in the present arbitration, resulting from the combined 
operation of Articles 11 and VI of the Convention, is thus to prevent 
Mexico from invoking before the Franco-Mexican Commission the 
local remedies rule, and to charge the Commission to found its 
judgments on the equitable principles admitted by the High Con¬ 
tracting Parties in the Convention, instead of basing them, cither 
on the absolute rejection of all international responsibility for 
revolutionary activities, or on a careful examination of the rules of 
international law in this matter. . . . 

Article TI cannot be represented as a proof that the two vStates -or 
Mexico itself—deny, in the constituent document of this tribunal, the 
existence of any international obligation to indemnify foreign subjects 
for injury suffered in the course of revolutions, and similar 
activities. . . . 

Personally 1 do not think that the Mexican agent is expressing good 
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law when he suggests that contemporary positive international law does 
not yet recognise in any general way the right of foreign nationals to 
bring a claim in respect of damage suffered during insurrections and 
the like. . . . 

In the absolute form in which the Mexican agent has presented it, 
the thesis of irresponsibility is unacceptable, for there are certain 
injuries resulting from revolutions for which the State is, without any 
doubt, obliged to assume responsibility. ... If the injuries have their 
origin, for example, in requisitions or forced contributions exacted by 
the legitimate Government during its struggle against the insurgents, 
or by the revolutionaries before their final triumph, or by the delictual 
acts of the legitimate Government or its military forces, or by delicts 
committed by the victorious revolutionary forces, the responsibility of 
the State cannot, in my opinion, be denied. 

If it is necessary to determine the connection between the Con- 
vention and the ordinary rules of international law, it w'ould be 
completely incorrect to say that the Convention recognises the general 
principle of irresponsibility as being admitted by the ordinary rules of 
international law, and that, as a result, all the indemnities enumerated 
in Article III are gratuitous in the light of that law\ The true position 
is that, among the injuries listed in Article Til, there are those for 
which Mexico is liable in accordance with the ordinary rules of inter¬ 
national law', but there are also others for which she has assumed a 
juridical responsibility. . . . 

... In my opinion equity’s role in this arbitration, though 
important, must be exercised with restraint (and only in accordance 
with Article II and VI of the Convention). . . . For the rest, the Com¬ 
mission is, as a general rule, bound to examine all controversial matters 
from the point of view of positive international law, and cannot merely 
invoke equitable grounds as the bases of its judgments. . . . (Thus,) a 
State cannot accord to its own nationals indemnities for losses and 
injuries suffered in the course of revolutions, without according them 
to foreign nationals. . . . 

These conclusions on the restricted role of equity . . . are in 
conformity with the general tendency of arbitral jurisprudence, which 
provides that every tribunal not expressly authorised to make 
abstractions from rules of positive international law and base its 
decisions on considerations of equity or convenience, or enter into 
agreements, is obliged to apply the norms of international law' . . . See 
(, for example,) Article 38 of the Statute of the Permanent Court of 
International Justice. . . . 

Finally, I should point out that the conclusions formulated above 
do not preclude the invoking of equity as a supplementary principle of 
decision if the law is silent, or as a corrective in those exceptional 
cases where the application of the strict law would have obviously 
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unjust consequences. In the first case, equity serves as a subsidiary 
source of international law; in the second, to invoke equity is to 
confess that positive law, like everything man-made, is imperfect, and 
that, for this reason, it is sometimes necessary to correct it by a higher 
principle, which is known as justice or equity. . . . 


The Nationality of the Claimant 

. . . (Mexico alleges) that the Commission is faced with a case of 
double nationality, which prevents the reception of the claim. . . . 

The French agent began by basing his argument on the claimant's 
registration at the French consulate in Mexico, of which he produced 
the certificate. 

This raised the question of how far a consular or diplomatic 
certificate of registration could be considered, of itself, sufficient proof 
of the holder's nationality. . . . 

... It goes almost without saying that the simple fact that the 
French . . . consul states the nationality of an individual to be French 
. . . does not prejudge the issue, nor the possibility of the individual 
legally possessing contemporaneous Mexican nationality, nor the legal 
’ consequences resulting from such a situation. I’hus the argument in 
question is deprived of any basis, for it springs from an erroneous 
assumption, namely, that a consul in declaring a person to be a 
ressortissant of his State, has decided, or was able to decide, that 
that person was not Mexican, or that the resulting conflict of 
nationalities had been re.solved in favour of the consuTs nationality. 
It is not necessary to devote much time to this argument to conclude 
that it is wrong. . . . 

. , . How far does a person's birth certificate affect his nationality? 
In those countries . . . which apply the principles of the jus soli, it 
endows a person with the nationality of the place in which he first 
saw the light of day. But what of those countries which apply the 
principles of the jus sanguinis? It proves the place of birth, but, in 
principle, this is of no importance. It also proves the date of birth, 
and this may be important in the event of changes in the law. 
Furthermore, it proves who the parent was, but it in no way proves 
whether this person was a ressortissant of the State in question. . . . 
From this point of view, the civil authority’s registration certificate 
possesses no probative value. . . . 

... In my opinion an international tribunal ought to determine the 
nationality of claimants,... in principle, independently of the prescrip¬ 
tions of the claimant’s municipal law. National regulations are not 
without importance, but they are not binding on such a tribunal. It may 
impose stricter tests than municipal legislation, in order, for example, 
to expose a naturalisation obtained in fraudem legis: but it may also 
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apply less exacting tests in those cases where, in order to reach an 
opinion, it does not seem necessary to make use of the entire apparatus 
of formal proofs. And I can see no reason why an international 
tribunal, . . . called upon to consider claims made on behalf of the 
nationals of a number of Stales," should be required to base its opinion 
on the nationality of different groups of claimants in accordance with 
the requirements of a particular legal system or in accordance with a 
doctrine that differs in every case. In my opinion, it is more logical 
not to bind the tribunal to any municipal system of proof, but to 
leave it with entire liberty to assess the proofs tendered in accordance 
with the circumstances of the case. . . . 

... I regard the certificates of registration of claims to French 
citizenship issued by the French consulates in Mexico, in conformity 
with the legislation regulating this matter, as possessing suflicient 
probative value to satisfy me as to the holder’s French nationality, 
save, in exceptional cases, in the presence of clear indications to the 
contrary. ... At the same time it must be remembered that the 
possession of French nationality, and proof of such possession, have, 
generally speaking, nothing to do with the simultaneous possession 
of Mexican nationality. . . . 

In certain cases a birth certificate can add a little to this evidence, 
but it is by no means indispensable in proving the claimant’s French 
nationality. On the contrary, if I have to choose between a birth 
certificate and a consular certificate of registration, I prefer to accept 
the latter. 

From this it follows that the presentation of the consular certificate 
. . . together with the claimant’s passport, his birth certificate and 
evidence concerning his status as a Chevalier of the Legion d'honneur 
are certainly sufficient to establish, prima facie, his French 
nationality. . . . 

(After a careful study of the facts) 1 am convinced that the 
arguments presented on behalf of Mexico to destroy the probative 
value of the consular certificate evidencing the French nationality of 
the claimant are without any foundation, and that, as a result, the said 
nationality is established, both at the lime the injury was suffered and 
at the date of the presentation of the claim before the Franco-Mexican 
Commission. 

The Mexican agent contends that the claimant possesses Mexican 
nationality, and that as a result, although his French nationality is 
recognised, the Franco-Mexican Commission ought to declare itself 
incompetent to accept the claim, or rather to declare the claim 
inadmissible. 

* See, for example, the British and Spanish claims against Portugal in the 
Expropriated Religious Properties Case (1920), P.C.A., No. XVI. 
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This argument is based on the doctrine generally admitted in inter¬ 
national law . . . that a State is not permitted to exercise its rights 
to protect its nationals by diplomatic process when those nationals 
possess, at the same time, the status of nationals of the State against 
which the right of protection is to be exercised. 

While recognising the validity of this doctrine in a case in which 
the individual in question is effectively considered and treated as a 
subject by each of the States in dispute, and this by reason of legal 
rules which in no way infringe the rules of conventional and customary 
international law, I think it is limited by certain reservations in cases 
in which one or other of these two conditions is not satisfied. For 
example, if the defendant State does not, in its municipal legislation, 
recognise the limitations on its national sovereignty imposed by inter¬ 
national law. there is no possibility of pleading the claimant’s dual 
nationality successfully before an international tribunal. Similarly, 
it would be very difficult to admit the plea of dual nationality in cases 
falling under the first principle; thus, it would clearly be contrary to 
equity to allow a State which consistently treated a certain individual 
as a foreigner to raise the plea of dual nationality with the sole purpose 
of defending itself against an international claim. 

. . . The argument on behalf of Mexico that the claimant possesses 
the legal status of a Mexican subject appears to me to be untenable. . . . 

. . . (The President considered the effect of the Mexican regulations 
concerning the acquisition of nationality.) Even though it be true, as 
a general rule, that each State decides for itself who are its nationals, 
it is no less true, as has been indicated by the Permanent Court of 
International Justice in its advisory opinion concerning the Nationality 
Decrees in Tunis and Morocco,'' that its sovereignty in this matter may 
be limited by rules of international law, rules which have found 
expression not only in formal treaties, but also in a communis opinio 
juris sanctioned by customary law. 

. . . Furthermore, it cannot be asserted that an international arbitral 
tribunal is incompetent to weigh the municipal law of a country in the 
light of international law, nor that, in the event of a conflict between 
a country’s constitution and the rules of international law, conventional 
or customary, it is the constitution that should prevail. 

The first contention is untenable simply because it is incontestable 
and uncontested that international law is superior to ‘ domestic ’ law, 
and that, as the Permanent Court of International Justice pointed out 
in its judgment concerning Certain German Interests in Polish Upper 
Silesia^ ‘ From the standpoint of International Law and of the Court 

^(1923) Series B, No. 4, see above. No. 28. 

* (1926) Series A, No. 1, sec above, No. 94. 
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which is its organ, municipal laws are merely facts ’ ’ of a type 
which every international tribunal, as part of its character, is 
obliged to examine in the light of international law, a thesis, 
moreover, which has consistently been maintained and applied by 
international tribunals. 

The second claim is untenable for the same reason, namely, the 
superiority of international law to the municipal law of a Stale. The 
thesis which the arbitrator very properly formulated in the Montijo'' 
case, namely, that a treaty is " superior to the constitution, which latter 
must give way, ... the legislation of the republic must be adapted to 
the treaty, not the treaty to the laws \ is of equal validity with respect 
to the mutual relations between the constitution and unwritten inter¬ 
national law. Following this line of reasoning 1 believe that I ought 
to make the clearest reservations with regard to the Mexican thesis . . . 
that if ‘ there should be a constitution—with the effect of ordering the 
confiscation of foreign property rights—, as it would be the supreme 
law of the country, it would have to be placed above treaties, for 
these cannot have greater force than the constitution itself This 
thesis, absolutely contrary to the very axioms of international law. can 
only be explained by legrettable confusion between two distinct 
hypotheses, namely, that of the pre-existence of a constitutional 
provision prohibiting the Government from entering or ratifying a 
particular kind of treaty in the future, or prohibiting Parliament from 
approving them, and that of the promulgation of a constitutional 
provision inconsistent with an earlier treaty or rule of customary 
international law. If, in the first case, it is extremely doubtful that 
such a treaty, concluded in defiance of a prohibitive rule of the con¬ 
stitution, can be considered as legally valid in view of tlie fact that 
the State organs would have exceeded the limits imposed by the 
constitution upon their powers to represent the Stale in entering such 
an international agreement, the situation is very different in the latter 
case. The fact that there are earlier treaties or rules of customary law 
in existence absolutely precludes the Slate from validly promulgating 
constitutional provisions contrary to the said treaties or rules, the 
existence of which itself imposes a corresponding restriction on the 
sovereignty of the Slate. On the other hand, one must never lose 
sight of the fact that this fundamentally important question does not 
present itself in the same way before an international tribunal and a 
municipal court. In fact, the latter, an expression of the sovereignly 
of the State, may find itself bound by its municipal law- to apply the 
constitution, without examining its conformity with international law. 
even if it should have to admit its non-conformity with international 
law. This point of view is, however, entirely foreign to international 
tribunals. . . . 


Series A, No. 7, p. 19. 

* (1874) 2 Moore, Internatiomil Arhitmtious, p. 1421, at p. 1440. 
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My final conclusion is that the claimant’s French nationality has 
been proved, while his Mexican nationality must be denied.. .. 

The Classification of Governments and Forces 

. . . Article 111 of the Convention relates to the authors of the 
injuries: 

‘The losses and injuries covered by the present article are those 
caused during the period from November 20, 1910, to May 31, 1920, 
inclusive, by any of the follow^ing forces: 

‘1. by the forces of a de jure or de facto government; 

‘ 2. by revolutionary forces who, after their success, have 
established dc jure or dc facto governments or by the revolution¬ 
ary forces w'hich opposed them; 

‘ 3. forces created by the disintegration of those defined in 
the preceding paragraph, until the establishment of a government 
de jure at the end of a revolution; 

‘ 4. by forces created by the dissolution of the federal army; 

‘ 5. by mutinies or risings, or by insurrectionary forces other 
than those enumerated in paragraphs 2, 3, and 4 above, or by 
brigands, provided that, in each case, it can be established that 
the competent authorities have omitted to lake reasonable 
measures to quell the insurrections, risings, mutinies or acts of 
brigandage which are in question, or to punish the wrongdoers, 
or if it can be established that the authorities have been at fault 
in any other way. 

‘ The Commission will also receive claims relating to losses or 
injuries caused by acts of the civil authorities, provided that such acts 
resulted from events or revolutionary incidents occurring within the 
named period and which were committed by any of the forces 
mentioned in paragraphs 1, 2 and 4 of the present article.’ . . . 

... I will now state ... the principles which, in my opinion, should 
govern the interpretation of this text. . . . 

1. Inasmuch as the text of the Convention is clear in itself, there 
is no reason to appeal to the alleged contrary intentions of its authors 
save in those cases in which both parties agree that the text does not 
correspond to their common intention. 

2. In so far as the text is not sufficiently clear, it is permissible 
to have recourse to the intentions of the parties. If, in such a case, 
their intentions arc clear and unanimous they must prevail over all 
other possible interpretations. If, on the contrary, they differ or are 
not clear, an interpretation must be found which, within the text, best 
corresponds to a reasonable solution of the controversy, or to the 
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impression which ihe offer made by the parly who took the initiative 
must reasonably and in good faith have made on the other parly. 

3. In order to determine the true meaning of the text or of the 
intentions of the contracting parties, the diplomatic negotiations which 
led to the conclusion of the Convention may be taken into considera¬ 
tion, unless the parties have finally adopted a text which is incompatible 
with the tenor of those negotiations, or have consciously renounced 
the right to make use of the elements of interpretation which these 
negotiations might furnish. 

4. Hvery international convention must be deemed to refer 
tacitly to ordinary international law for all questions which it does not 
itself resolve in express terms in a dill'erent way. 

5. In case of doubt as to the scope of a conventional stipulation 
it should be interpreted in such a way as to assure the possibility of 
its application, whereas, if it is impossible to determine its exact 
meaning, it should be interpreted in favour of the party who has 
undertaken to be bound by it. . . . 

In accordance with principle No. 4, Article III, in so far as it 
contains no contrary principles, must be understood as tacitly 
recognising the general principle of international law' that a State which 
indemnities its nationals for losses and injuries, ought to afford at least 
the same indemnities to foreigners finding themselves in a similar 
position. 

I he question whether or not a government is or is not a government 
de jure belongs exclusively to the constitutional law of the State 
affected, particularly the constitutional law' in force at the time of the 
occurrence of the events whose juridical character is to be determined 
without in any way taking into consideration the grant of de jure 
recognition by third States, or the refusal by subsequent national 
governments, for political reasons, to recognise it as a government 
de jure. It is only from this point of view . . . that the legal or illegal 
character of governments which have assumed their functions in 
abnormal or irregular circumstances ought to be judged. . . . More¬ 
over, for a government to be recognised as a go\ernment de jure it 
is not necessary that it should, from the very commencement, have 
assumed its functions strictly in accordance w'ith the requirements, 
both material and formal, postulated by constitutional law; for it is 
possible that, having assumed power in an irregular and unconstitu¬ 
tional manner, it should afterwards receive the general approval of 
the majority of the nation, or the sanction of a new constitution. 

On the other hand, the question whether a government is or is not 
a government de facto is a simple question of fact, which does not 
depend on the constitutional law of the State affected, nor international 
law, and which is in no way affected by the altitude adopted towards 
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it by later governments, nor by the recognition, or refusal of recogni¬ 
tion, either de facto or de jure by third States, it being notorious that 
international practice has frequently abused the grant or refusal of 
recognition de facto for political ends. . . . 

The term ‘ revolution ’ has no precise meaning in international law. 
In the Franco-Mexican Convention it is not to be contrasted with 
the term ‘ insurrection ’ which indicates a more general idea, of which 
the ‘ revolution ’ is only a species. The question whether, within the 
terms of the Convention, an insurrectionary movement or a civil war 
is or is not a ‘ revolution ’ or a ‘ revolutionary movement ’ does not 
depend, in any case, on its final seizure of power, nor on the more 
or less moral integrity of its originators or the lofty political and social 
ideals which inspired them, nor on the general or local character of 
the movement, nor on the recognition of the insurgents as belligerents 
by either the home government or third States. 

In my opinion, all the forces who have participated in a revolution¬ 
ary movement should be considered as ‘ revolutionary forces \ that is 
to say, an armed movement, more or less organised, which, inspired by 
a political or social programme, or infiuenced by one or more deter¬ 
mined personalities, or springing solely from general discontent with 
the dominant political regime in the country, has for its object the 
overthrow of a particular government or changes in the system of 
government. . . . 

. . . The exact distinction between a government de facto and the 
leaders of a revolutionary movement is very difiiciilt to draw\ the 
leaders of a seditious movement evolve gradually into a government 
de facto with the development and strengthening of their revolutionary 
movement. . . , 

If this arbitration were one based on the general principles of inter¬ 
national law, and if the Franco-Mexican Commission were bound to 
judge the claims from this point of view alone, it could very well be 
that it ought to reject en hloc all claims based on illegal acts committed 
by the forces opposed to the constitutionalist forces w'hich have been 
victorious in the civil war. 

... (In fact, however,) the Commissioners are under a strict duly 
not to decide the claims from the point of view of the general principles 
of international law, but from that of equity. . . . 

. . . (The President examined the history of the civil war in Mexico 
and the various promises made by Mexico to foreign Powers, and 
concluded) that the dictamen of the National Claims Commission in 
the present case, which had only recognised the injuries caused by the 
constitutionalist forces as qualifying for indemnity, . . . must be 
reformed so as to cover not only injuries imputable to these forces 
but also those caused by the Zapatist forces. . . . 
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Interest to be Allowed 

... In my opinion, an indemnity which is not due according to 
international law cannot carry interest, in the absence of an express 
stipulation, save in the event of undue delay in payment. . . . 

Interest will not be due on the Mexican indemnities which arc not 
due according to the rules of international law but which are based 
solely on a voluntary promise made by Mexico, with the reservation 
that payment shall be made in a reasonable time to be settled by 
agreement between the two Governments. . . . After this interval has 
expired interest will become due at the rate of 6 per cent, per annum. 

As regards indemnities due for requisitions and international 
delicts, interest at the rate of 6 per cent, per annum is, in principle, due 
from the date of the judgment. . . . 

As regards indemnities in respect of contractual debts of a fixed 
sum or forced loans interest at 6 per cent, per annum is due from the 
date at which the claim had been brought to the notice of the Mexican 
Government or become the object of an action before the National 
Claims Commission. . . . 

For the reasons stated above, the Commission, after hearing both 
parties: 

Declares the claim of M. Pinson, as pertaining to a French citizen, 
to be admissible; 

Confirms, as a revising tribunal, the dictamen of the National 
Claims Commission ... in so far as it accepts as proved the facts 
alleged by the claimant in support of his claim; 

Amends the dictamen in the sense that not only those injuries 
which are imputable to the constitutionalist forces but also those which 
can be traced to the Zapatist forces are within the category of injuries 
giving rise to an indemnity, and that the amount of the latter must be 
increased; 

Fixes the damages suffered by the claimant at 5,500 national 
gedd pe.sos, carrying interest at 6 per cent, per annum. . . . 

(rhe French Commissioner delivered a separate concurring opinion, 
and the Mexican Commissioner a dissenting opinion.) 


184 

Uniti-.d Stati:s Supreme Court 
T he Prize Cases 
(1862) 2 Black 635 

The brig Amy Warwick belonged to a resident of Richmond. In 
July, 1861, during the American Civil War, while on a voyage from 
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Rio to Hampton Roads she was captured and brought into Boston 
where she was libelled as enemy property. At the time of her seizure 
she was flying the American flag and her master was unaware of the 
outbreak of the war. The Confederate vessel Crenshaw was carrying 
a cargo of tobacco from Richmond to Liverpool and was seized in 
May, 1861. The British barque Hiawatha while on a similar voyage 
was seized in the same month. Both these vessels were charged with 
breaking, or attempting to break, the blockade. A Mexican schooner, 
the Brilliante. was also seized. She loaded a cargo of flour at New 
Orleans, part to be delivered at Sisal and part at Campeche, and took 
a clearance for both those places. On her homeward voyage she 
anchored in Biloxi Bay, intending to communicate with one of the 
blockading vessels in order to secure permission to put to sea, and 
while so anchored was seized. 

The Supreme Court affirmed the decrees of condemnation. 


Judgment 

Per Grier J.: 

There are certain propositions of law which must necessarily alTect 
the ultimate decision of these cases . . . which it will be proper to 
discuss and decide before we notice the special facts peculiar to each. 

They are: 

1. Had the President a right to institute a blockade of ports in 
possession of persons in armed rebellion against the Government, on 
the principles of international law, as knvnvn and acknowledged among 
civilised States? 

2. Was the property of persons domiciled or residing within those 
States a proper subject of capture on the sea as " enemies' property ’? 

J. Neutrals have a right to challenge the existence of a blockade 
de facto, and also the authority of the party exercising the right to 
institute it. They have the right to enter the ports of a friendly 
nation for the purposes of trade and commerce, but are bound to 
recognise the rights of a belligerent engaged in actual war, to use this 
mode of coercion, for the purpose of subduing the enemy. 

That a blockade de facto actually existed, and was formally 
declared and notified by the President on April 27 and 30, 1861, is an 
admitted fact in these cases. 

That the President, as the Executive Chief of the Government and 
Commander-in-Chief of the Army and Navy, was the proper person 
to make such notification, has not been, and cannot be disputed. 

The right of capture and prize has its origin in the jus belli, and 
is governed and adjudged under the law of nations. To legitimate the 
capture of a neutral vessel or property on the high seas, a war must 
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exist de facto, and the neutral must have a knowledge or notice of 
the intention of one of the parties belligerent to use this mode of 
coercion against a port, city, or territory, in possession of the other. 

Let us inquire whether, at the time this blockade was instituted, a 
state of war existed which would justify a resort to these means of 
subduing the hostile force. 

War has been well defined to be, ‘ That state in which a nation 
prosecutes its right by force 

The parties belligerent in a public war are independent nations. 
But it is not necessary to constitute war, that both parties should be 
acknowledged as independent nations or sovereign States. A war may 
exist where one of the belligerents claims sovereign rights as against 
the other. 

Insurrection against a government may or may not culminate in 
an organised rebellion, but a civil war always begins by insurrection 
against the lawful authority of the Government. A civil war is never 
solemnly declared; it becomes such by its accidents. . . . When the 
party in rebellion occupy and hold in a hostile manner a certain portion 
of territory; have declared their independence; have cast oil their 
allegiance; have organised armies; have commenced hostilities against 
their former sovereign, the world acknowledges them as belligerents, 
and the contest a war. They claim to be in arms to establish their 
liberty and independence, in order to become a sovereign Slate, whi’e 
the sovereign parly treats them as insurgents and rebels who owe 
allegiance, and who should be punished with death for their treason. 

The laws of war, as established among nations, have their founda¬ 
tion in reason, and all tend to mitigate the cruelties and misery 
pn^duced by the .scourge of war. Hence the parties to a civil war 
usually concede to each other belligerent rights. They exchange 
prisoners, and adopt the other courtesies and rules common to public 
or national w'ars. . . . 


As a civil war is never publicly proclaimed, co nomine, against 
insurgents, its actual existence is a fact in our domestic history which 
the Court is bound to notice and to know. 

The true test of its existence, as found in the writings of the sages 
of the common law, may be thus summarily stated; ‘ When the 
regular course of justice is interrupted by revolt, rebellion, or 
insurrection, so that the Courts of Justice cannot be kept open, civil 
war exists and hostilities may be prosecuted on the same footing as if 
those opposing the Government were foreign enemies invading the 
land.’ 

By the Constitution, Congress alone has the power to declare a 
national or foreign war. It cannot declare W'ar against a state, or 
any number of states, by virtue of any clause in the Constitution. The 




778 Civil War and Belligerent Armies [Chap. 34 

Constitution confers on the President the whole executive power. He 
is bound to take care that the laws be faithfully executed. He is 
Commander-in-Chief of the Army and Navy of the United wSlates, and 
the militia of the several states when called into the actual service of 
the United States. He has no power to initiate or declare a war 
against either a foreign nation or a domestic state. But by the Acts 
of Congress of February 28, 1795, and of March 3, 1807, he is 
authorised to called (sic) out the militia and use the military and naval 
forces of the United States in case of invasion by foreign nations, and 
to suppress insurrection against the government of a stale or of the 
United States. 

If a war be made by invasion of a foreign nation, the President is 
not only authorised but bound to resist force by force. He does not 
initiate the war, but is bound to accept the challenge without waiting 
for any special legislative authority. And whether the hostile party 
be a foreign invader, or states organised in rebellion, it is none the 
less a war, although the declaration of it be ‘ unilateral . 

It is not the less a civil war, with belligerent parties in hostile 
array, because it may be called an ‘ insurrection ' by one side, and the 
insurgents be considered as rebels or traitors. It is not necessary 
that the independence of the revolted province or stale be 
acknowledged in order to constitute it a party belligerent in a war 
according to the law of nations. Foreign nations acknowledge it 
as war by a declaration of neutrality. The condition of neutrality 
cannot exist unless there be two belligerent parlies. . . . 

As soon as the news of the attack on Fort Sumter, and the 
organisation of a government by the seceding states, assuming to 
act as belligerents, could become known in Europe, to wit, on May 13, 
1861, the Oueen of England issued her proclamation of neutrality, 

‘ recognising hostilities as existing between the Government of the 
United States of America and certain states styling themselves the 
Confederate States of America’.* This was followed by similar 
declarations or silent acquiescence by other nations. 

After such an official recognition by the sovereign, a citizen of a 
foreign State is estopped to deny the existence of a war with all its 
consequences as regards neutrals. They cannot ask a Court to affect a 
technical ignorance of the existence of a war, which all the world 
acknowledges to be the greatest civil war known in the history of the 
human race, and thus cripple the arm of the Government and 
paralyse its power by subtle definitions and ingenious sophisms. 

The law of nations is also called the law of nature; it is founded 
upon the common consent as well as the common sense of the world. 
It contains no such anomalous doctrine as that which this Court are 
now for the first time desired to pronounce, to wit: That insurgents 


' 51 B.F.S.P.. J86(M, p. 165. 
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who have risen in rebellion against their sovereign, expelled her 
Courts, established a revolutionary government, organised armies, 
and commenced hostilities, are not enemies because they are traitors: 
and a war levied on the Government by traitors, in order to dismember 
and destroy it, is not a war because it is an ‘ insurrection 

Whether the President in fulfilling his duties, as Commander-in- 
Chief, in suppressing an insurrection, has met with such armed hostile 
resistance, and a civil war of such alarming proportions as will compel 
him to accord to them the character of belligerents, is a question to 
be decided by him, and this Court must be governed by the decisions 
and acts of the political department of the Government to which this 
power w'as entrusted. ‘ He must determine what degree of force the 
crisis demands.’ The proclamation of blockade is itself official and 
conclusive evidence to the Court that a state of war existed which 
demanded and authorised a recourse to such a measure, under the 
circumstances peculiar to the case. . . . 

Without admitting that ... an act (of Congress) was necessary 
under the circumstances, it is plain that if the President had in any 
manner assumed powers which it w^as necessary should have the 
authority or sanction of Congress, that on the well-known principle of 
law omnis ratihahitio retrotrahitur et mandate equiparatur, this 
ratification (by Congress in 1861) has operated to perfectly cure the 
defect. . . . 

The objection made to this act of ratification, that it is ex post 
facta, and therefore unconstitutional and void, might possibly have 
some weight on the trial of an indictment in a criminal court. But 
precedents from that source cannot be received as authoritative in a 
tribunal administering public and international law. 

. . . We are of opinion that the President had a right, jure belli, to 
institute a blockade of ports in possession of the States in rebellion, 
which neutrals are bound to regard. 

11. We come now to the consideration of the second question. 
What is included in the term ‘ enemies' property ’? 

Is the properly of all persons residing within the territory of the 
states now in rebellion, captured on the high seas, to be treated as 
‘ enemies’ property ’ whether the owner be in arms against the 
Government or not? 

The right of one belligerent not only to coerce the other by direct 
force, but also to cripple his resources by the seizure or destruction 
of his property, is a necessary result of a state of war. . . . The laws 
of war recognise the right of a belligerent to cut these sinews of the 
power of the enemy, by capturing his property on the high seas. 

The appellants contend that the term ‘ enemy ’ is properly 
applicable to those only who are subjects or citizens of a foreign State 
at war with our own. . . . 
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They contend, also, that insurrection is the act of individuals and 
not of a government or sovereignty; that the individuals engaged are 
subjects of law. That confiscation of their property can be cflecled 
only under a municipal law. . . . 

This argument rests on the assumption of two propositions each of 
which is without foundation on the established law of nations. It 
assumes that w'here a civil war exists, the parly belligerent claiming 
to be sovereign, cannot. . . exercise the rights of belligerents, although 
the revolutionary party may. . . . Now, it is a proposition never 
doubted, that the belligerent party who claims to be sovereign, may 
exercise both belligerent and sovereign rights. . . . Treating the other 
party as a belligerent and using only the milder modes of coercion 
which the law of nations has introduced to mitigate the rigours of war, 
cannot be a subject of complaint by the party to whom it is accorded 
as a grace or granted as a necessity. ... A civil war such as that now 
waged between the Northern and Southern States is properly 
conducted according to the humane regulations of public law as 
regards capture on the ocean. 

Under the very peculiar Constitution of this Government, although 
the citizens owe supreme allegiance to the Federal Government, they 
owe also a qualified allegiance to the state in which they arc domiciled. 
Their persons and property are subject to its laws. 

Hence, in organising this rebellion, they have acted as States, 
claiming to be sovereign over all persons and properly within their 
respective limits, and asserting a right to absolve their citizens from 
their allegiance to the Federal Government. .Several of these slates 
have combined to form a new confederacy, claiming to be 
acknowledged by the world as a sovereign State. Their right to do so 
is now being decided by wager of battle. . . . 

All persons residing within this lerrilorv whose property may be 
used to increase the revenues of the hostile power arc, in this contest, 
liable to be treated as enemies, though not foreigners. They have cast 
off their allegiance and made war on their Go\ernment, and are none 
the less enemies because they are traitors. 

. . . ‘ Enemies’ property ’ ... is a technical phrase peculiar to prize 
courts, and depends upon principles of public policy as distinguished 
from the common law. 

Whether property be liable to capture as ‘ enemies’ properly ’ does 
not in any manner depend on the personal allegiance of the owner. . . . 

The produce of the soil of the hostile territory, as well as other 
property engaged in the commerce of the hostile power, as the source 
of its wealth and strength, are always regarded as legitimate prize, 
without regard to the domicile of the owner, and much more so if he 
reside and trade within their territory. 
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III. We now proceed to notice the facts peculiar to the several 
cases submitted for our consideration. The principles which have iust 
been stated apply alike to all of them. . . . 

(As regards the Amy Wanx'ick) the decree below is aflirmed. 

The case of the Hiawatha, . . . 

... A vessel being in a blockaded port is presumed to have notice 
of ihe blockade as soon as it commences. This is a settled rule in the 
law of nations. . . . 

The cargo must share the fate of the vessel. The decree below is 
confirmed. 

The case of the Brilliante presents but little difficulty. . , . 

We entertain no doubt that this vessel and cargo were justly 
condemned as neutral property for running the blockade, of which she 
had been fairly warned, and w'hich she had once successfully violated. 

The judgment is therefore affirmed. 

The case of the Crenshaw . . . pre.sents the question of ‘ enemies’ 
property ’ pure and simple. . . . 

I'pen the principles already settled, the vessel and such parts of 
her cargo as came within the description of enemies’ property, were 
rightfully condemned. . . . 

(Nelson J. delivered a dissenting judgment, in which Taney C..I , 
Carton and ClilTord JJ,, concurred.) 
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Permanent Court of Internationai Justk i: 

German Interests in Polish Upper Silesia 

(1926) Series A, No. 7 (see above. No. 94) 
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The High Court of Admiralty 
The Schoone Sophie 
(1805) 6 C. Rob. 138 

A British subject claimed that a ship belonging to him had been 
captured by the French and carried by them into a port in Norway, 
where, in 1799, the vessel had been condemned by the French 
Consular Court in that country. Subsequently, other proceedings 
had, on the former evidence, taken place in the regular Prize Court 
in Paris, and the earlier condemnation had been confirmed. It was 
held that the defective title of the neutral purchaser had been cured 
by the subsequent peace. 


Judgment 

Per Sir William Scott: 

I am of opinion that the title of the former owner is completely 
barred by the intervention of peace, which has the effect of quieting 
all titles of possession arising from the war; and if the vessel has 
been transferred to the subject of another country, he also will be 
entitled to the same benefit from the treaty as the captor himself would 
have been, if he had continued in possession. It is admitted that 
as to the enemy it would have this effect, and that it would not be 
lawful to look beyond the general amnesty, to examine the title of 
his possession. If his property is transferred, the purchaser must also 
be entitled to the benefit of the same considerations, for otherwise it 
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could not be said that the intervention of peace would have the effect 
of quieting the possession of the enemy, because if the neutral pur¬ 
chaser was to be dispossessed he would have a right to resort back 
to the belligerent seller and demand compensation from him. 1 am 
of opinion, therefore, that the intervention of peace has put a total 
end to the claim of the British proprietor, and that it is no longer 
competent to him to look back to the enemy’s title, either in his own 
possession or in the hands of neutral purchasers. As to any effect 
of the new war, though that may change the relation of those who 
are parties to it, it can have no effect on neutral purchasers, who 
stand in the same situation as before. Those purchasers, though no 
parties to the treaty, are entitled to the full benefit of it; because 
they derive their title from those who are. 


187 

Queen’s Bench and Court of Exchequer Chamber 

Baron de Bode^s Case 

(1845) 8 Q.B. 208: (1847) 13 Q.B. 364 


The suppliant was the eldest son of a nobleman of the Holy Roman 
Empire who had married an Englishwoman in England. He was born 
in England, and in 1791 his father ceded to him his rights in estates 
in Lower Alsace. In 1793 he and his father took refuge in the 
Austrian Army. In the same year the French Department of the 
Low'er Rhine, in W'hich the estates were situated, declared the two 
refugees to be emigrants and their property confiscated, and to be 
sold or alienated in accordance with the law relating to emigrants. 
By the Treaty of Paris, 1814,' it was provided that commissioners 
should examine claims by British subjects upon the French Govern¬ 
ment for the value of property ‘ unduly ’ confiscated by the F'rench 
authorities since 1792. The Treaty of Paris, 1815," provided that 
British subjects should, in accordance with the Treaty of 1814, be 
indemnified and paid after their claims were found to be 
legitimate. Claimants were allowed three months in which to register 
their claims. In 1818 a further convention was entered by the tw'o 
Governments for the final arrangement of the claims by British 
subjects. 

By a statute of 1819 ‘ it was staled that the claims of those who 
had presented themselves in the time allowed had been registered 

' 1 Pt. 1, B.F.S.P., 1812-14, p. 151. 

“3 B.F.S.P., 1815-6, pp. 280. 293. 

Geo. 3, c. 31. 
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and certain sums paid. The statute provided that the Commissioners 
of Liquidation should apportion and pay the sums provided by 
France to registered claimants, in full if possible. Unappropriated 
sums were to be invested for the purpose of liquidating claims, or 
if all were liquidated to such purposes as the Treasury directed. The 
petitioner’s claim was not registered until after the enactment of the 
statute. After all registered claims had been paid, a surplus of 
£482,000 remained, of which £2(X),000 had been applied to satisfy 
claims not registered in accordance with the agreement of 1815. The 
residue was paid into the Bank of England on the Government 
account by order of the Treasury. The petitioner’s claim, including 
interest, was of the value of £364,000. 

Baron de Bode sought to recover by way of petition of right, but 
his petition was denied. After his death his successor appealed on 
a writ of error, but this appeal was dismissed by the Court of 
Exchequer Chamber. On appeal to the House of Lords the latter 
agreed that the claim could only lie within the terms of the statute 
and, therefore, dismissed the appeal.^ 


Queen s Bench 

Per Lord Denman C.J,: 

The general proposition maintained by the suppliant is, that the 
conventions concluded between England and iTance, and the proceed¬ 
ings and transactions that have followed, have produced this state 
of things. The money paid into the bank on the Government account 
has been virtually received by the Crown in trust for and to the use 
of the suppliant: that money was in effect provided for the purpose 
of paying him a compensation for the property which he lost at the 
period of the French Revolution: he falls as completely within the 
description of the person to whom that nione\ is iion^' made payable 
as if the treaty had named him as that person, and had lodged the 
money in the hands of the Crown of England for the express purpose 
of being paid over to him. 

On the part of the Crown, while this deduction of facts is questioned 
in all its parts, ... the Petition of Right is said to be maintainable 
for no other objects than land, or specific chattels, certainly not for 
a sum of money claimed either as a debt or by way of damages. . . . 

We may here observe that there is nothing to secure the Crown 
against committing the same species of wrong, unconscious and 
involuntary wrong, in respect of money, which founds the subject’s 
right to sue out his petition when committed in respect to land or 
specific chattels. . . . 

. . . The spirit of the two treaties combined seems to be this. 


" (1851) 3 H.L.C. 449. 
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‘ We have engaged to protect your property, so long as you reside in 
France under the Treaty of Peace. If you shall make it clear that 
the Revolutionary Government unduly confiscated instead of pro¬ 
tecting it. when the rupture occurred, we will give you compensation 
for the loss that has ensued.’ But the inquisition here . . . merely 
states the facts that occurred, and leaves to the Court the duty of 
drawing the inference that the property was unlawfully confiscated. 
It does not find that the confiscation followed the rupture, or was 
caused by it: on the contrary, the cause must be collected from this 
statement to have been the suppliant’s violation of the law of France 
adjudged by some tribunal in that country. The conduct for which 
the sentence was passed was called by the name of ‘ emigration ’: 
How defined and qualified by the law we are left in ignorance. We 
cannot take judicial notice of the meaning of that word, nor pronounce 
the law illegal, or—in the English phrase—undue, unless it W'ere 
manifest that any law which subjected any act of emigration to the 
penalty of confiscation must be in its nature void w'hen applied to 
any British subject residing in France. But this general proposition 
cannot be maintained, unless the birth in England made the suppliant 
so exclusively and indefeasibly a British subject that he could not 
be in any w'ay amenable to French law: and this w^ould be inconsistent 
with the principle of local allegiance recognised by our own law% and 
conformable, for aught we know\ to the law of France. If this law 
of emigration is not proved to us to be absolutely void as against 
the suppliant, w'c find no complaint made of its being unlawfully 
enforced by the French tribunal which pronounced sentence under 
it. . . , Whatever we may know historically of the conduct of the 
Courts during the Revolution, we certainly should not be justified in 
pronouncing their judgment wrong in any particular case without, 
at least, some direct proof. But here the inquisition itself records 
one piece of evidence , . , which goes far to establish what would 
be commonly understood to be a ca.se of emigration: that the Baron 
de Bode ‘ took refuge ’ in the Austrian Army, which was at that time 
invading the soil of France. 

. . . The suppliant alleges . . . that neither his name nor his 
claim had been placed on this register till after the passing of the 
Act. He, therefore, does not fall within the enacting clause; and his 
right to receive the money is shaped in a dilTerent manner. 


. . . After payment of all the registered claims that have been 
established, a surplus exceeding £480,000 remained in the hands 
of the Commissioners of Deposit, out of which £200,000 was 
applied to payment of claims, tendered too late under the 
Convention of November, 1815, but admitted under the authority 
of the Lords of the Treasury: and the residue was paid into 
the Bank of England on the Government account by direction 
of the Lords of the Treasury, in pursuance of the Act. This 
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is the residue, says the suppliant, of the money paid by the 
French Government to the English, in trust for himself and 
the other British subjects whose property was unlawfully confiscated: 
and, as all the other claims have been discharged, 1 call upon the 
English Government to apply it towards making good my loss. 

We do not see how it is possible to extract any claim, legal or 
equitable, out of these circumstances, to the payment of any money. 
The amount does not appear to have been ascertained, nor the claim 
to any amount established: nor do we find that the Lords of the 
Treasury have granted the indulgence with which others have been 
favoured, or even have been requested to institute any inquiry into 
the validity of the baron’s claim. He might very possibly have had 
just ground for making such a request, and might reasonably have 
expected that they should not lose their control over any sum remain¬ 
ing with the Commissioners of EJeposit till such inquiry has been 
brought to a close: but they might have lawfully, and, perhaps, 
with good reason, refused that indulgence: the inquiry might have 
turned out unfavourably to the baron’s claim: they might have 
thought others entitled to a preference over him. 

Assuredly, there is no account in which this or any other sum 
stands to his credit. The Court is left once more to draw an important 
inference which the suppliant ought to have drawn for himself, stating 
the premises whence it flowed. The inference suggested is, that the 
whole £200,000 is virtually his: the premises must be that no other 
claimant can possibly come in to claim any part of it. But this fact 
is unknown to us, and can by no means be deduced from the length 
of time that has elapsed. The baron's own claim, so recently brought 
forward, demonstrates the contrary proposition. . . . 

. . . The question (remains), whether Her Majesty can be said 
to have received the money. This is not found. . . . 

. . . W’e all think that this money has not been received by the 
Sovereign, and, further, that it has not been received to the suppliant’s 
use. . . . 


Exchequer Chamber 

Per Parke B.: 

... By the treaties and conventions ... it appears that the 
French Government undertook to examine the claims of British sub¬ 
jects upon the French Government for the value of immovable as 
well as movable property und\x\y—indument —confiscated; and, to 
indemnify them, a guarantee fund . . . was agreed for that 
purpose . . .: if more was required, more was to be provided. 
. . . The two Governments agreed by the Convention of 1818 for 
the final arrangement of the claims of British subjects against the 
French Government; and it was stipulated that, in order to effect 
the payment and entire extinction as well of the capital as interest 
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thereon, due to such subjects, of which the payment had been claimed 
by virtue of the first convention, a rent of 3,0(K),0(K) francs should be 
inscribed in the Great Book of France. When the French Government 
performed their part of the treaty, all their liability to the individual 
British subjects was at an end; every subject was bound by the treaty 
of his Sovereign in relation to France just as if he had been a party 
to it himself. There is no positive finding . . . that the treaty was 
performed by the payment of all the stipulated sums. It might be 
said that until then the French Government would not be discharged; 
and the obligation of the English Government would not begin till 
that of the French Government ended. But, supposing . . . that the 
moneys were all received by the commissioners from the French 
Government and by them paid, not to ofliccrs, but to the Sovereign 
of England, and the French Government to be entirely released, what 
would be the position of the unpaid claimants and the suppliant . . .? 
If no Act of Parliament had passed for the application of this money, 
it might have been a question whether llie British Sovereign could 
have applied it to any purpose that he chose; it might have been 
contended that, as it was received by him expressly as the price of 
a release of the French Government from its obligation to compensate 
his subjects for their losses, he took the money clothed with a similar 
obligation to distribute it amongst his subjects by way of compensa¬ 
tion; and that, if he had been a private individual, who had received 
money under the like circumstances, sucli a trust would have been 
implied, and might have been enforced . . .; and, if so, that such 
subject had a remedy by a Petition of Right. But it is unnecessary 
for us to give any opinion on this supposed case: for Parliament, 
w'hich was uiiqucsticniably competent to dispose of all the money 
as it thought fit, and might have applied it to the public service of 
the year, or given it for any other purpose, and so disappointed the 
just expectations of the claimants, has provided for the application 
of the fund by the statute (of 1819); and the case turns entirely on 
the construction and effect of that statute. If the statute means that 
all the moneys received from the French Government shall be applied 
according to its directions, the suppliant can only claim according 
to the statute, and in the manner pointed out by it; and, if so, a 
Petition of Right is out of the question. And we are all clearly of 
opinion that the statute does dispose of the whole fund, and direct 
how it is to be applied. 


The argument for the suppliant is, that it disposes only of such 
part of the funds as might be sufficient to satisfy all the claimants 
whose names were on the register before the passing of the Act, 
leaving the surplus in the hands of the Crown, liable to the claims 
of those British subjects, which had been preferred by them within 
three months according to the convention; and that (the) supplianFs 
claim was not entered on the register before the Act, and was 
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preferred within the three months: two facts which arc found 
... to be true. If such were the construction of the statute, it would 
be necessary to consider what was the liability of the Sovereign of 
this country and his successors if the Act had not passed. But we 
are all satisfied that the Act meant to provide for the application of 
the whole fund, and leave no part to be dealt with, except under its 
enactments. 

... If the statute provided a remedy only for the claims entered 
on the register before the Act passed, we think it clear that the residue, 
after satisfying those claims, is at the absolute discretion of the 
Commissioners of the Treasury, discharged of all trusts. It is impos¬ 
sible to suppose that the Legislature meant that the surplus after 
payment of such claims as were paid, which surplus is directed to 
be held for the purposes of the payment or liquidation of claims, 
should be meant to be applied to any but those before provided for, 
namely, the unpaid claims adjudicated or to be adjudicated upon 
by the Commissioners of Arbitration. It cannot be intended that 
new claims not contemplated or provided for by the Act should be 
a charge on the surplus. Nor is there any injustice in this Act of 
Parliament: it provides for the due liquidation of every claim that 
could be made, if it applies to all made, within three months mentioned 
in the convention, which were on the register before the passing of 
the Act or thereafter placed on it; and, if not, it applies to all that 
would probably be made, according to the opinion of the Legislature: 
the surplus, therefore, after the registered claims were satisfied, is 
clearly placed at the absolute discretion of the Commissioners of 
the Treasury; and no one had any claim to any part of it unless the 
Commissioners should choose to give it. The suppliant, therefore, 
has no right to any part of the sum which he claims: and it makes 
no difference whether the Commissioners of the Treasury arc to be 
treated as the mere agents of the Crown or not. If the money should 
be deemed to be in the hands of the Crown, it is in its hands to be 
disposed of as its advisers may think fit, and unaffected by any right 
of any other person. 

We are of opinion, therefore, that the suppliant has no right to 
any part of it. . . . The judgment of Queen’s Bench must be affirmed. 


188 

War Crimes Court, Hamburg 
The Scuttled U-Boats Case 
(1946) 1 Law Reports of Trials of War Criminals, 55 


On May 4. 1945, the German High Command in North-West Germany 
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surrendered to the Allies, and this surrender included all naval vessels 
within the area. After the signing of the Armistice, but before the 
time for it to come into effect, the German Naval Command issued 
orders for all German U-boats to be scuttled. This order was counter¬ 
manded, but the accused, formerly an instructor to U-boat officers, 
decided to scuttle some of the U-boats lying at Cuxhaven, and on 
the night of May 6 scuttled two U-boats. In view of this he was 
charged with having committed a war crime contrary to the laws and 
usages of war. 

The defence contended that the accused did not know of the 
contents of the Instrument of Surrender,' as this was not notified to 
him in any way, and that he did not know of the countermanding 
of the scuttling order. The accused was found guilty and sentenced 
to imprisonment for seven years, but this sentence was reduced by 
the confirming officer to five years. 


Summinf>-Np 

Per the Judge Advocate: 

. . . The interesting part of this little congregation of German 
craft on that night was . . . that the crews of those U-boats had left 
them, that they had been moved specially to this place in the port, and 
that they were under the guard of VP. 1225 . . . and that any ordinary 
sensible person must have appreciated tiiat the position then was 
that the VP was in that position to prevent those two U-boats 
being damaged or scuttled, and that was because the German 
High Command realised full Vvell that if U-boats were scuttled after 
a certain period elapsed from the signing of these terms of the 
surrender ... it would involve a great deal of trouble for the 
Germans. . . . The operative dc facto German Command at that 
time were undertaking that at least by the morning of May 5, 1945, 
the ownership, the property, in U-boats would pass to the Allies and 
that they would not treat them from that moment as their own and 
cause them to be scuttled or damaged in any way. (The Defence 
agreed) that if after the signing of those terms of surrender a German 
officer w'ith knowledge of those terms deliberately sabotaged a German 
U-boat w'hich had become the property of the Allies that w\>uld be a 
breach of the laws and usages of war. ... (It was for the Court to 
decide) whether or not the scuttling of German U-boats on the late 
evening of May 6 after these terms of surrender had been entered 
into was a war crime or not, done with the knowledge that these terms 
had been entered into. . . . Scuttling U-boats in such circumstances 
would be a war crime. 

(As regards the original order to scuttle U-boats, it was for the 
Court to decide) how far it was binding upon the accused, whether 


39 A.J.I.L., 1945, pp. 169-71. 
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it was binding upon him by reason of receiving an order from an 
unknown U-boat commander or from the U-boat commander Klug 
(one of the prosecution witnesses), or whether it devolved upon him 
in the way he suggested, arising out of what he calls a Fiihrer order. 
And even though that might have been binding upon him on May 5, 
had not things happened to which any sensible man would have reacted 
by the night of May 6, that any reasonable person must have under¬ 
stood then that there was no possibility of scuttling these boats and 
then being able to say that it was done under a lawful command? 
... Is it not reasonable to assume that (the accused) knew perfectly 
well on May 6 that those U-boats could not be scuttled, and further, 
that the command who had power to put them under guard had 
deliberately put them under guard so that they might not be scuttled? 
. . . The statement which the accused himself made ... is typed 
in German and it is signed by the accused. . . . The translation with 
which we were supplied starts off quite categorically in this way: 

‘ During the night of the 5ih to 6th -or 6th to 7th—of May, 1945. 
on my own resolve, 1 boarded U-boats 1406 and 1407 in order to 
sink same.’ The material German phrase appears to be ‘ ei^ner 
Entschlossenheit ’. . . . It might be described as ‘ Of my own 
disposition ’. . . . 

Do you think it is at all reasonably possible that the accused had 
heard nothing at all which would put him on Ihs guard as regards 
the handing over of the submarines, remembering that he was with 
this security flotilla, and w'as in a naval port at a time when rumours 
were presumably going round like wild tire? Are you satisfied that 
the man’s state of mind at the time in question was this: ' I honestly 
believed 1 had an order: I did not know anything about any surrender; 
it was not for me to inquire wiiy the higher command should be 
scuttling submarines; 1 honestly, conscientiously and genuinely 
believed 1 had been given a lawful command to scuttle these sub¬ 
marines, and I have carried out that command and I cannot be held 
responsible ’? Gentlemen, that is a matter for you to consider. 

... In my view, if the accused did not have any knowledge of 
these terms and he did believe honestly that he had an order of this 
kind and that he carried it out well, w'ell, then, gentlemen, you will 
be entitled to acquit him. 

(The accused was found guilty of the crime with which he was 
charged.) 
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Permani:nt Court of International Justkt; 

Polish Postal Service in Danzig 

(1925) Scries B, No. IJ 

Among the rights which Poland enjoyed in Danzig was the right to 
maintain a post, telegraph and telephone service communicating 
directly with Poland. For this purpose Poland possessed postal 
premises in the Hcveliusplatz at Danzig. In January, 1925, Poland 
set up post-boxes at various points outside these premises for postal 
matter to be sent to Poland via the Polish postal service. This postal 
matter was to be collected and brought to the Heveliusplatz premises 
by postmen belonging to the service, who would also deliver material 
brought from Poland. 

7'he Free City asked the High Commissioner to give a decision 
that Poland’s claim to exercise these rights was excluded by decisions 
given by his predecessor in ohice, which the Free City considered 
prevented Poland from collecting or delivering outside these premises, 
and confined the service to Polish authorities and ofiicials and excluded 
its use by the public. 

The High Commissioner considered that the matter had been 
settled by his predecessor. Poland appealed against this decision to 
the Council of the League of Nations, which decided to ask for the 
opinion of the Court on some of the matters involved. 

The Court delivered an opinion in favour of Poland. 

Opinion 

Per Curiam : 

. . . The Peace Treaty signed at Versailles on June 28, 1919,* 
constituted the City of Danzig with its territory as a Free City under 
the protection of the League of Nations, and placed its constitution 

M12 B.F.S.P., 1919, p. 1, Articles 100-108. 
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under the League's guarantee. A High Commissioner of the League 
of Nations, residing at Danzig, was entrusted with the duty of dealing 
in the first instance with all differences arising between Poland and the 
Free City, in regard to the Treaty of Versailles itself or any 
arrangements or agreements made thereunder. . . . 

Amongst the supplementary ‘ arrangements and agreements ’ . . 
the Treaty of Versailles provides that a convention should be 
concluded between the Polish Government and the Free City with the 
object, amongst others, of ensuring to Poland ‘ the control and 
administration of postal, telegraphic and telephonic communication 
between Poland and the Port of Danzig This provision was one 
of those designed to assure to Poland free access to the sea at the 
port of Danzig, its only outlet on the Baltic. 

The Convention in question was signed at Paris on November 9, 
1920." . . . (Another) agreement, which w^as designed to complete the 
said Convention and to .settle the details of its execution, was signed 
at Warsaw' on October 24, 1921.^ . . . 

. . . Article 240 of the Warsaw Agreement reserved a certain 
number of outstanding questions for decision by the High Commis¬ 
sioner. In February, 1922, ... the three following questions were 
submitted to the High Commissioner (by Poland). . .: 

(1) the meaning of the expression 'direct communications'; 

(2) the extension of the Polish service beyond the port of Danzig ; 

(3) whether Poland had a right to obtain land and buildings 
outside the port. . . . 

On March 8 the High Commissioner wrote to the two Parties 
suggesting that they should come to an agreement regarding the points 
submitted to him for decision. In his letter he slated that, in his 
opinion, Poland was entitled to obtain such buildings throughout the 
whole territory of the Free City as she could show to be necessary 
for the conduct of the postal service granted her. 

As no agreement was reached, the High Commissioner on May 25, 
1922, gave a decision in regard to the points submitted to him. . . . 
(An) interpretation (of this decision was) given on August 30, 1922, 
by the High Commissioner. , . . 

. . . The Polish Administration, in a note dated December 9, 1922, 
argued that ... it was to be deduced from the decision ... as 
interpreted . . . that the sphere of activity of the Polish service should 
be not merely the ‘ port ’ in the sense in which the term is u.sed in 
the decision, but the whole city of Danzig regarded as an 
administrative unit. 

^ Ibid., Article 104 (3). 

"6 L.N.T.S., 1921, p. 189. 

• 116 ibid., 1931, p. 5. 
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Such was the situation when the High Commissioner, on December 
23, 1922, delivered a decision denying Poland the right to have a 
letter-sorting office at the main railway station in Danzig. . . . 

The High Commissioner, on January 6, 1923, . . . said that... the 
decision already given made it quite clear that Poland had no right to 
establish a postal service extending in any respect outside the premises 
allotted to it. . . . 

In the statement of reasons for the decision (of December 23) are 
included certain considerations to the effect that the installation of a 
sorting office would constitute an extension of the Polish postal service 
and that such an extension is not admissible because ‘ it might cause 
serious loss to the postal service of Danzig and thence to the State ’; 
it is also said that the office granted to the Polish service, namely, that 
at Hcveliusplatz, was intended for the dispatch of mails by the Polish 
authorities in Danzig and oversea mails in transit. 

... An agreement was concluded between the Parties on April 18, 
1923. . . . This agreement sanctions the e.stablishment of a Polish 
sorting office at the main railway station, subject to certain restrictions, 
one of which is that the office should remain closed to the public. This 
agreement . . . replaces the decision of December 23, 1922, but 
expressly lays down that ‘ this practical settlement of the question shall 
in no way alter the position in law ’. Many documents have been 
placed before the Court to as.sist it in forming an opinion as to the 
meaning to be attached to this passage: the Parties to the agreement 
maintain different views on the point.... 

On January 5 (1925) the Polish postal service proceeded to set up 
in the streets of Danzig a number of letter-boxes bearing Polish 
inscriptions. , . . 

On the following day ... the Senate of the Free City submitted to 
the High Commissioner a reasoned application for a decision to the 
following effect: (1) that, by decisions having the force of res judicata, 
the Polish postal service was strictly confined to the one office at 
Heveliusplatz and, in particular, did not extend to the employment of 
letter-boxes and postmen outside this office; (2) that this service was 
restricted to the transport of the mails of the Polish authorities in 
the territory of Danzig to or from this office; (3) that the status quo 
ante January 5, 1925, should be restored. . . . 

The High Commissioner, on February 2, 1925, gave a decision 
which was in the main favourable to the contentions of Danzig.... 

The Polish Government appealed against this decision, asking for 
its annulment. . . . 

On . . . March 13, 1925, the Council of the League of Nations . . . 
was called upon to give its decision upon the question referred to it 
by Poland’s appeal.... 
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The Council’s Request for an advisory opinion contains two 
questions. 

The first is whether there is in force a decision of General Making 
which decides, in the manner stated in . . . the present High Com¬ 
missioner’s decision of February 2, 1925, or otherwise, the points at 
issue regarding the Polish postal service, and, if so, whether such 
decision precludes reconsideration by the High Commissioner or the 
Council of all or any of the points in question. This is a preliminary 
question w'hich relates to w^iat is generally known as the doctrine 
of res judicata, and the second question arises only if the answer of 
the Court to the first is in the negative. 

The second question is one on the merits. In contains two points: 

(a) Is the Polish postal service at the port of Danzig restricted 
to operations which can be performed entirely w'ithin its premises 
in the Heveliusplatz, or is it entitled to set up letter-boxes and 
collect and deliver postal matter outside those premises? 

(b) Is the use of the said service confined to Polish authorities 
and officials, or can it be used by the public? 

The Court has to consider, at the outset, the scope of the first 
question. It should be observed that this question is couched in 
general terms, without any specific reference to points (a) and (b) 
of the second question. 

. . . One of the grounds of Poland's appeal . . . was that the High 
Commissioner had failed to give a definition of the port, as requested 
by Poland. Danzig . . . contested Poland's claim in regard to the 
definition of the port from the point of view of the Polish postal service. 

As regards the limits of the port, no question of res judicata arises. 
Though Poland contends that the port of Danzig should be delimited 
for postal purposes in accordance w'iih the red line mentioned in the 
High Commissioner's decision of August 15, 1921, she does not argue 
that the .said decision, the definitive character of which is not contested 
by either Government, has defined the limits of the port from the 
point of view of the Polish postal service. . . . The fact that Poland 
envisages the possibility of an extension of the limits of the port for 
postal purposes beyond the red line is another proof that, in her 
opinion, that line has not been fixed by a definitive decision as to 
the boundary of the port. The Senate of Danzig . . . categorically 
deny that the decision of August 15, 1921, has any bearing on the 
postal service. 

The Court entirely shares this view. That decision neither in its 
statement of reasons, nor in its operative portion, has any bearing on 
postal relations, and this is quite natural because the clauses of Article 
104 of the Versailles Treaty have been carried out according to very 
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different systems as regards railways on the one hand, and postal, 
telegraph and telephone communications on the other. It is further 
to be observed that the red line has been drawn by the Harbour Board 
. . . not for the purpose of delimiting an area within which the Board 
has general powers, but for the purpose of indicating the area within 
which the railway lines ... are to be considered principally to serve 
the port. The fact that a railway principally serves the port does not 
imply that it is situated in an area which, as a whole, is to be considered 
as belonging to the port. The decision of August 15, 1921, leaves 
therefore the question as to the territorial limits of the port of Danzig 
for postal purposes entirely open. 

. . . Article 103, paragraph 2, of the Treaty of Versailles provides 
that 


‘ the High Commissioner will also be entrusted with the duty 
of dealing in the first instance with all diflerences arising between 
Poland and the Free City of Danzig in regard to this Treaty or 
any arrangements or agreements made thereunder.’ 

This provision was evidently intended to lay down a general 
principle to be developed and completed by subsequent rules. These 
rules arc to be found in Article 39 of the Paris Convention. . . , 

'Fhe Court has no doubt that the principles laid down in its 
Opinions (concerning the Jem orzina Boundary ^ and the Monastery of 
Saint-Naouni * ) as to the final character of decisions under international 
law, apply to any final decision under the aforesaid provisions. 

This point is not contested by the Parties, although Poland 
maintains that there may be exceptional cases in which even a final 
decision can be reconsidered by the Council of the League of Nations. 

The point now at issue is only whether there is in force a decision 
to the elfcct that the Polish postal service at the port of Danzig is 
restricted to operations within its premises at Heveliusplatz and that 
the use of such service is confined to Polish authorities and offices. 

. . . Both Parties mainly rely . . . upon three documents, viz., the 
decision of May 25, 1922, the decision of December 23, 1922, and the 
High Commissioner's letter of January 6, 1923. 

An appeal was brought by Poland before the Council of the 
League of Nations against the decision ... of May 25, 1922. On 
August 30 of the same year, in consequence of the interpretation 
given by the High Commissioner ..., the appeal was withdrawn. The 
decision so interpreted became therefore final and binding and is 
actually in force. It remains to be seen whether it covers the points 
now in issue. . . . 

Ml923) Scries B, No. 8. 

Ml924) Series B. No. 9. 
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It is obvious that none of the questions . . . submitted to the High 
Commissioner refer to the points now in dispute; and it is not to be 
assumed that the decision went beyond the questions. It is true . . . 
that the High Commissioner . . . stated that the point in dispute was 
the interpretation of the first part of Articles 29 and 30 of the Paris 
Convention, and . . . that the interpretation given by him in his 
decision is binding as between the Parties. This interpretation, 
however, was given only in regard to certain questions submitted by 
the Parties and therefore is binding only in so far as the said questions 
are concerned. 

But it is Danzig’s further contention that it is both the right and 
the duty of the High Commissioner, as an official of the League of 
Nations, under the protection of which the Free City is placed, to 
examine, on his own initiative and independently of the Parties, the 
situation both in point of fact and of law, and to decide any dispute, 
either patent or latent, which may have come to his notice. The 
true meaning of his decisions should therefore be determined having 
regard to these functions of the High Commissioner. 

The Court cannot regard this contention as well founded. It 
has already been stated that the general principle laid down in Article 
103, paragraph 2, of the Treaty of Versailles . . . must be taken in 
connection with Article 39 of the Paris Convention. From these 
provisions it is quite clear that the functions of the High Commissioner 
are of a judicial character and are limited to deciding questions 
submitted by one or other of the Parlies. The High Commissioner, 
therefore, had no authority to decide questions which the Parties 
had not submitted to him; and his decision should, if possible, 
be construed as being in conformity with the powers conferred upon 
him. 

In the present case, however, it is not necessary to apply this 
principle. The decision of May 25, 1922, . . . was confined to the 
questions submitted by the Parties. . . . The Court is of opinion that a 
general question concerning the activities of the Polish postal service 
outside its premises was neither submitted to the High Commissioner 
nor decided by him. 

Of the operative part of the decision— dispositif . . ., clause 1 is to 
the effect that Danzig must provide Poland with the means of establish¬ 
ing a postal service in the vicinity of the port of Danzig. . . . This 
obviously has nothing to do with the question whether the activities 
of the postal service are to be confined to the interior of the . . . 
building. . . . 

Clause 3 . . . only concerns the question of transit and forbids the 
acceptance and delivery of postal, telegraphic or telephonic material 
or messages on the route or routes through the territory of the Free 
City, except in the postal establishment referred to in clause 1. 
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It follows from these two clauses that Poland may have only one 
Post Office and that no postal matter can be accepted or delivered 
during the transit through the territory of Danzig or the transport to 
or from the port. This is not contested by Poland. The question 
whether the Polish Post Office may extend its activities outside the 
building and set up letter-boxes and collect or deliver postal matter, 
as well as the question whether this postal service can be used by the 
public, are, of course, quite different questions. It is however to be 
observed that clause 3 . . although dealing with another point than 
that which is now before the Court, has an indirect bearing on the 
latter when excluding direct reception in the Polish mail coaches of 
postal matter deposited in letter-boxes placed either on the station 
premises or on the trains. 

So much for the decision taken as it stands. Danzig, however, 
contends that the real intention of the High Commissioner in giving 
his decision was that Poland could have no postal activities outside 
the building assigned for the purpose. In Danzig’s opinion this is 
clearly shown by the letter of the High Commissioner dated January 6, 
1923. . . . Any personal opinion which General Haking may have 
expressed or any proposal he may have made as a mediator cannot 
alter the meaning and the .scope of the decision. Once a decision has 
been duly given, it is only its contents that are authoritative, whatever 
may have been the views of its author. 

The decision of December 23, 1922, refers to a dispute concerning 
the right of Poland to establish a letter-sorting office at the main 
Railway Station of Danzig, and was to the effect that Poland had no 
such right. 

It is conceded on both sides that there is nothing in the operative 
portion of the decision which deals with the points now in dispute 
between Poland and Danzig. , . . 

An appeal was brought by the Polish Government against (this) 
dcci.sion. ... On April 18, 1923, an arrangement was made between 
the Parties on the question decided by the High Commissioner. . . . 

There has been a great deal of discussion ... as to the meaning and 
effect of this arrangement. . . . 

... In the very terms of clause 3 of the Agreement, the reservation 
made by the Parties refers to the ‘ legal situation ’. The maximum 
concession which could be made ... in this respect is that the decision 
itself ought to be considered as being in force, except as concerns 
Poland’s right to have a letter-sorting office at the main Danzig 
Railway Station, a right which it acquired by the Agreement. If 
this be so, the decision should be taken as it stands; it is clearly 
impossible to construe clause 3 of the Agreement as referring to a 
special part of the decision or as incorporating any particular opinion 
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expressed therein. The Court therefore . . . assumes, for the purpose 
of argument, that Danzig might invoke ... the decision of December 
23, 1922. Now, it is certain that the reasons contained in a decision, 
at least in so far as they go beyond the scope of the operative part, 
have no binding force as between the Parties concerned. 

It is perfectly true that all the parts of a judgment concerning the 
points in dispute explain and complete each other and are to be taken 
into account in order to determine the precise meaning and scope of 
the operative portion.. . . But it by no means follows that every reason 
given in a decision constitutes a decision. . . . 

Now, although it is not quite clear why the High Commissioner . . . 
expressed his opinion on the scope of the utilisation of the Polish 
postal service, there can be no doubt that the said opinion is irrelevant 
to the point actually decided by him and therefore has no binding 
force. 

This conclusion, which is drawn from the very nature of judicial 
decisions, is not alTecled by Danzig’s contention that the decision of 
the High Commissioner may be considered to be in the nature of a 
declaratory judgment. In the decision of December 23, 1922, as well 
as in every other decision of the High Commissioner, the operative 
portion is clearly distinguished from the statement of reasons; the 
Court is unable to sec any ground for extending the binding force 
attaching to the declaratory judgment on the point decided to reasons 
which were only intended to explain the declaration contained in the 
operative portion of this judgment and all the more so if these reasons 
relate to points of law on which the High Commissioner was not asked 
to give a decision. . . . 

If General Making has felt himself constrained to give a decision 
upon the points now at issue, he very possibly would have settled them 
in conformity with Danzig’s contention. This, however, does not 
import that these points can be considered as having been decided. 

. . . From what has already been said with regard to the judicial 
functions of the High Commissioner, it follows that he cannot give a 
decision, within the meaning of Article 39 of the Paris Convention, 
unless the essentials of a judicial procedure have been complied with. 
Now, a so-called authentic interpretation of a judicial decision is in 
effect a new decision; therefore, the Court is unable to recognise 
that the letter of the High Commissioner of .lanuary 6, 1923, 
constituted an interpretation of this kind. ... It merely expressed the 
personal opinion of General Haking, an opinion which, as the Court 
has already stated, cannot alter the proper meaning of a decision. . . . 

The Court reaches the conclusion that there is no decision of 
General Haking in force dealing either with the question whether the 
Polish postal service is restricted to operations which can be performed 



Case 189] Polish Postal Service in Danzig 801 

within its premises, or with the question whether its use is confined 
to Polish authorities and offices. It is therefore unnecessary for the 
Court to consider whether the existence of a final decision could, and 
if so, under what circumstances, leave room for reconsideration of 
these points by the High Commissioner or by the Council of the 
IvCague of Nations. 

... In order to answer (the other) questions (of the Council), it is 
necessary to stale briefly what is the nature and scope of the Polish 
postal service in the Port of Danzig. 

The Treaty of Versailles . . . made provision for a Convention 
between the Free City of Danzig and Poland which, with a view to 
giving Poland free access to the sea, was designed to secure to that 
Slate, amongst other things, the control and administration of the 
postal, telegraph and telephone communication between Poland and 
the Port of Danzig. . . . 

. . . There is no trace of any provision confining the operation of 
the Polish postal authorities to the inside of its postal building. The 
postal service which Poland is entitled to establish in the Port of 
Danzig must be interpreted in its ordinary sen.se so as to include the 
normal functions of a postal service as regards the collection and 
distribution of postal matter outside the post office. Indeed, any 
limitations or restriction in this respect would be of so exceptional a 
character that they cannot, in the absence of express reservations, be 
read into the text of treaty stipulations. ... 

. . . (Article 150 (a) of the Warsaw Agreement) begins with these 
words: ‘ It {i.e. the service) extends ... to (all classes and 

branches . . .).’ This Article read in conjunction with the preceding 
and subsequent Articles should be interpreted in the sense of excluding 
the postal service from exercising its normal functions in collecting 
and delivering postal matter outside the postal building. 

By the terms of Article 29 of the Paris Convention, Poland is 
entitled to establish in the port of Danzig postal, telegraph and 
telephone communications between Poland and other countries via 
the port of Danzig, and between Poland and the port of Danzig. 
There is nothing in the texts of the international agreements which 
suggests any limitation of the use of the postal service to Polish 
authorities and offices. As will be explained hereafter, the expression 
‘ port of Danzig ’ was understood by the contracting Parties to be a 
territorial conception. It is perfectly clear that the right which Poland 
has under the terms of the international agreements is a right to 
communications with the port of Danzig, in its territorial sense. What 
are the exact limits of the port is a question with which the Court is 
not concerned. But it does not in the least follow that because it may 
perhaps be difficult to determine the exact territorial limits of the 
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port, Poland's right in this respect should be limited to communications 
with the Polish authorities and offices in Danzig territory. 

In the absence of special provision to the contrary, the post, 
telegraph and telephone communication must be taken to be intended 
for the use of the public in the ordinary way. 

Article 168, No. 1, of the Warsaw Agreement contains certain 
stipulations from which it may be inferred that distribution of postal 
matter outside the post office and especially the use of the service by 
the public are not excluded. This Article prescribes that the postal 
administrations of the two Parties are to conclude, as soon as possible, 
special arrangements concerning certain matters enumerated therein. 
Among these are: 

" (b) The fetching away from the Polish post and telegraph 
offices in the port, by addressees dwelling outside the port, of 
postal matter and telegrams despatched from Poland; 

‘ (c) I'he distribution to Polish authorities or offices outside the 
port of postal matter and telegrams dispatched from Poland.’ 

The provision under (c) shows that it is within the competence of 
the Polish postal service to establish a distribution service within the 
limits of the port. If in the said provision the distribution to Polish 
authorities outside the port has been contemplated, whilst nothing 
is said as regards distribution to such authorities within the port, it 
seems quite clear that in the view of the Parties the right to establish 
a distribution service within the limits of the port is within the 
competence of the Polish postal service. 

The difference in the wording of (b) and (c) further shows that the 
word ‘ addressees' in (b) refers to the public in general, and not merely 
to Polish authorities and offices, as in (c). It was evidently contem¬ 
plated that a special privilege should be extended to Polish authorities 
and offices, outside the port, in that letters and telegrams addressed to 
them could be delivered at their addresses, while private addressees 
living outside the port had to call at the post office for their letters 
and telegrams. 

... A comparison of (b) and (c) of the article shows that the 
utilisation by the public of the service to and from the port was 
contemplated by the Parties. 

It should be remarked that the postal rights granted to Poland are, 
by the terms of the agreements, limited to the port of Danzig, and that 
she is not entitled, in the absence of special arrangements, to perform 
any postal operation outside the limits of the port. The mere fact 
that under Article 168, No. 1 (b), the Parties had in view the con¬ 
clusion of special arrangements for private persons as well as for 
Polish authorities and offices outside the limits of the port shows that, 
failing such arrangements, the field of activity of the service is confined 
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to the limits of the port, and that the service is only intended for the 
use of the public in the port. In actual practice it is. of course, hardly 
possible to prevent the public outside the port from making use of 
the service, but in the matter of distribution outside the post office 
and delivery within it, an cfTective control can be exercised. 

It has been urged on behalf of Danzig that Poland’s postal rights in 
Danzig constitute a grant in derogation of the postal monopoly of 
Danzig, and that the grant must be strictly construed in favour of 
Danzig. In the opinion of the Court, the rules as to a strict or liberal 
construction of treaty stipulations can be applied only in cases where 
ordinary methods of interpretation have failed. It is a cardinal 
principle of interpretation that words must be interpreted in the sense 
which they would normally have in their context, unless such interpre¬ 
tation would lead to something unreasonable or absurd. In the present 
case, the construction which the Court has placed on the various treaty 
stipulations is not only reasonable, but is also supported by reference 
to the various articles taken by themselves and in their relation one 
to another. , , . 

The Court wishes to point out that nothing in the present opinion 
can be construed as prejudging the way in w'hich, from the point of 
view of private rights and municipal administration, Poland's postal 
rights in Danzig may be exercised. 

Since the Court is <^f opinion that the port in the postal sense is 
not a personal entity comprising certain authorities and oflices or 
categories of persons, as contended by Danzig, and that the Polish 
postal service is not limited to operations inside the building in the 
Heveliusplatz, it is essential to indicate vvhy the Court considers the 
port of Danzig as a territorial area. 

Besides the fact that the expression ‘the port of Danzig ’ conveys, 
as ordinarily used, the notion of a territorial and topographical entity, 
both the Paris Convention and the Warsaw Agreement use in several 
instances the expression: duns Ic Port, and particularly in Article 168 
of the . . . Agreement there is a specific mention of arrangements to be 
concluded concerning the relations between Polish post, telegraph and 
telephone oflices in the port with addressees or Polish authorities and 
offices outside the port ... or with ‘ Polish authorities and offices 
which are in Danzig outside the Port ’. 

These distinctions prove . . . that in the opinion held by the 
contracting Parties in 1921 the port of Danzig is regarded as a 
territorial area lying within the territory of the Free City. . . . 

The limits of the port, considered as the area of the Polish postal 
service, have not been fixed, as has been explained above. 

The Court is not asked to define and delimit the port of Danzig; 
but it considers it necessary to point out that, in its opinion, the 
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practical application of its answers depends on the question of the 
limits of the port of Danzig within the meaning of the Treaty 
stipulations. 

For these reasons, the Court is of opinion: 

(1) that there is not in force any decision of General Haking which 
decides in that manner stated in . . . the present High Commissioner’s 
decision of February 2, 1925. or otherwise, the points at issue regarding 
the Polish postal service; 

(2) that, within the port of Danzig: 

(a) the Polish postal service is entitled to set up letter-boxes and 
collect and deliver postal matter outside its premises in the 
Heveliusplatz, and is not restricted to operations which can be 
performed entirely within those premises; 

(b) the use of the said service is open to the public and is not 
confined to Polish authorities and officials. . . . 
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2 Hyde, 1559-1648. Schwarzenberger, Afa/jHfl/, pp. 108-114. 

2 Oppcnheim, 3-83. 1 Schwarzenbcrgcr, 388-487. 
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PrRMANEN'i Court of Arbitration 

The Pious Fund Case 

(1902) No. I 

During the latter part of the seventeenth and the early part of the 
eighteenth centuries grants in tru.st, amounting to about $1,700,000, 
were made by Spanish subjects to the Society of Jesus for the spread 
of the Roman Catholic faith in the Californias. The Jesuits discharged 
this trust until they were disabled from its further administration by 
their expulsion from the Spanish dominions by the King of Spain in 
1767 and the suppression of their order by the Pope in 1773. The 
King of Spain continued to administer the trust until Mexico succeeded 
to its administration after achieving her independence. In 1842 the 
President of Mexico ordered the sale of the property and the incorpora¬ 
tion of the proceeds into the national treasury. He also ordered that 
six per cent, annual interest on the capitalised property should be used 
to fulfil the pious intention of the donors in converting and civilising 
savages. 

In 1848 Upper California was ceded by treaty to the United States, 
and the Government of Mexico refused to pay to the Church there any 
share of the interest accruing after the ratification of the treaty of 
cession. The issue was referred to wSir Edward Thornton as umpire, 
who rendered an award in favour of the United States covering the 
period from 1848 to 1869. Mexico paid the award and asserted that 
the claim was extinguished thereby. The Church in California again 
raised the matter with the United States State Department, and in 
1902 the issue was referred to the Permanent Court of Arbitration. 
The Tribunal was asked to say whether Sir Edward Thornton’s award 
brought the instant case within the limits of res judicata, and if not 
whether the claim was just. The Tribunal was authorised to render 
whatever award might be considered just and equitable. 

The Tribunal found that the matter was within the principle of res 
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judicata, and computed the sum to be paid by Mexico in annual 
instalments in order to extinguish the accrued annuities. 

Award 

Per the Tribunal: 

... Ail the parts of the judgment or the decree concerning the 
points debated in the litigation enlighten and mutually supplement 
each other, and they all serve to render precise the meaning and 
the hearing of the dispositii- diccxsoxy part of the judgment—and to 
determine the points upon which there is res judicata and which 
thereafter cannot be put in question. 

. . . This rule applies not only to the judgments of tribunals created 
by the Stale, but equally to arbitral sentences rendered within the limits 
of the jurisdiction fixed by the cotnproniis. 

. . . This same principle should for a still stronger reason be 
applied in international arbitration. 

... The Convention of. . . 1868,’ ciuicluded between the two States 
in litigation, had accorded to the mixed commission named by these 
States, as well as to the umpire to be eventually designated, the 
right to pass upon their own jurisdiction. 

... In the litigation submitted to the decision of the tribunal 
of arbitration, by virtue of the coniproniis of . . . 1^02, there is mq 
only identity of parties to the suit, but also identity of subject-matter, 
compared with the arbitral sentence of Sir Tdward Thornton, as 
umpire, in 1875% and amended by him (in) 1876 % 

. . . The Government of the United Mexican Stales conscientiously 
executed the arbitral sentence of 1875 and 1876 by paying the annuities 
adjudged by the umpire. 

. . . Since 1869 thirty-three annuities ha\e not been paid by the 
Government of the United Mexican States to the Government of the 
United States of America, and the rules of prescription, belonging 
exclusively to the domain of civil law, cannot be applied to the present 
dispute between the two States in litigation. 

... So far as the money is concerned in which the annual payment 
should take place, the silver dollar having legal currency in Mexico, 
payment in gold cannot be exacted except by virtue of an express 
stipulation. 

... In the present instance such stipulation not existing, the party 
defendant has the right to free itself by paying in silver. With relation 
to this point the sentence of Sir Edward Thornton has not the force of 

* Scott, fta^ue Court Reports, 1916, p. 12. 

= Ibid., p. 48. 

Ibid., p. 53. 
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res judicata, except for the twenty-one annuities, with regard to which 
the umpire decided that the payment should take place in Mexican 
gold dollars, because questions of the mode of payment do not relate 
to the basis of the right in litigation, but only to the execution of the 
sentence. 

. . . According to (the conipromis) the present tribunal of arbitra¬ 
tion must determine, in case of an award against the Republic of 
Mexico, in what money payment must take place. 

For these reasons the tribunal of arbitration decides and 
unanimously pronounces as follows: - 

1. That the said claim of the United States of America . . „ is 
governed by the principle of res judicata by virtue of the arbitral 
sentence of Sir Edward Thornton. . . . 

2. That conformably to this arbitral sentence the Government 
of the Republic of the United Mexican States must pay to the 
Government of the United States of America the sum of SI, 420,682.67 
Mexican, in money having legal currency in Mexico. . . . 

This sum will totally extinguish the annuities accrued and not paid 
by the Government of the Mexican Republic. . . . 

3. The Government of the Republic of the United Mexican States 
shall pay to the Government of the United States of America . . . 
perpetually, the annuity of $43,050.99 Mexican, in money having legal 
currency in Mexico. 
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Pi:rmani-nt Cot rt of International Justice 
Status of Eastern Carelia 
(1923) Series B, No. 5 (see above. No. 29) 
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United States-Gri:at Britain Claims Arbitration Tribunal 

Eastern Extension, Australasia and China 
Telegraph Co., Ltd. 

(1923) Neilsen, American and British Claims Arbitration, 
1926, p. 40, at p. 73 (see above. No. 163) 



808 Judicial International Institutions [Chap. 37 

193 

Permanent Court of Iniernational Justice 

The Free Zones of Upper Savoy and the 
District of Gex 

(1929/1932) Series A, No. 22, and A/B, No. 46 


By treaty arrangements of 1815 a neutralised zone was established in 
Haute-Savoie, and free zimes both there and in the District of Gex. 
During the discussions relative to the Treaty of Versailles ' the French 
Government intimated its desire to include an article relating to these 
areas. Notes were exchanged w'ith Switzerland and annexed to the 
Treaty, by Article 435 of w'hich it was declared that the treaties of 
1815 were ‘no longer consistent with present conditions'," the 
neutralised zone was abrogated and the two governments were left 
to come to an agreement on the free zones. A convention was signed 
in 1921/' but the Swiss ratification was subject to a plebiscite which 
opposed the convention. The Swiss Government informed the French 
of this fact in March, 1923, but in February the French had passed a 
law suppressing the free zones, and in October informed the Swiss that 
this law' would become operative on November 10, 1923. The Swiss 
Government protested and suggested that the matter be referred to the 
Permanent Court, but on November 10 the French customs line was 
established at the frontier. 

In its Order of August 19, 1929, the Court refused to communicate 
unofikially to the representatives of the parties the results of its 
deliberation, and expressed the view that Article 435 did not abrogate 
nor aim to abrogate the free zones, I'he Court set a time limit in 
which the two Governments should reach an agreement concerning 
the ‘ new regime ’ to be established. By the judgment delivered in 
1932 this interpretation of Article 435 was aflirmed, and the French 
Government was instructed to withdraw its customs line. In 1933^ 

• 112 B.F.S.P., 1919. p. 1. 

= ‘The High Contracting Parties, while they recognize the guarantees stipulated 
by the T reaties of 1815, .. . in favour of Switzerland, . . , declare nevertheless 
that the provisions . . . concerning the neutralized zone of Savoy . . . are 
no longer consistent with present conditions. For this reason the High 
C ontracting Parties take note of the agreement reached between the French 
Cjovernmcnt and the Swiss Government for the abrogation of the stipulations 
relating to This zone which are and remain abrogated. 

‘ The High Contracting Parties also agree that the stipulations of the 
Treaties of 1815 and the other supplementary Acts concerning the free zones 
of Upper Savoy and Gex di.strict are no longer consistent with present 
conditions, and that it is for France and Switzerland to come to an agreement 
together with a view to settling between themselves the status of these 
territories under such conditions as shall be considered suitable by both 
countries.’ 

"Series C, No. 17-1, Vol. II, p. 1060. 

*3 Reports of International Arbitral Awards, p. 1455. 
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the matter was referred to a tribunal of experts and in 1934 the zones 
were re-established. 


Order 

Per Curiam : 

. . . Whereas at the present stage of the proceedings, the Court is 
simply asked to accord to the two Parties a reasonable time to settle 
between themselves a ‘ new regime ’ for the free zones of Upper 
Savoy and the District of Gex; as this time is to be accorded ‘ as soon 
as ’ the Court’s ‘ deliberation ’ on the question set out in Article 1, 
paragraph 1, of the Special Agreement"" is concluded, and before 
‘rendering any judgment’; as it will rest with the Court only in 
certain circumstances and at a later stage to ‘ pronounce its decision ’ 
upon the said question by means of a ‘ judgment rendered in 
accordance with Article 58 of the Statute’®; but seeing that ‘no 
objection shall be raised ’ by the Parties to the ‘ communication by the 
Court unofficially ’ to their Agents ‘ of any indications which may 
appear desirable as to the result of the deliberation ’ upon the said 
question; 

Whereas the spirit and letter of its Statute, in particular Articles 54, 
paragraph 3,' and 58, do not allow the Court ‘ unoflicially ’ to com¬ 
municate to the representatives of two Parties to a case ‘ the result 
of the deliberation ’ upon a question submitted to it for decision; as, 
in contradistinction to that which is permitted by the Rules—Article 
32 ® the Court cannot, on the proposal of the Parties, depart from 
the terms of the Statute; 

Whereas, on the other hand, according to the preamble of the 
Special Agreement . . . there is reason to believe that the agreement 
between the Parties contemplated by Article 435, paragraph 2, . . . 
has hitherto proved impossible because they have ‘ been unable to 
agree in regard to the interpretation to be placed upon ’ the said 
Article and its annexes; as consequently it would be useless to grant 
the Parties time within which to conclude this agreement, without 
informing them at the same time or previously, what, in the Court’s 
opinion, is the correct interpretation of the said texts as between 
France and Switzerland; 

■ ‘ It shall rest with the Permanent Court of International Justice to decide 
whether, as between Switzerland and France, Article 435, paragraph 2, of the 
Treaty of Versailles, with its annexes, has abrogated or has for its object 
the abrogation of the provisions of the (treaties of 1815) regarding the 
customs and economic regime of the free zones of Upper Savoy and the 
District of Gex. . . . ’ 

•‘The judgment shall be signed by the President and by the Registrar. It 
shall be read in open Court, due notice having been given to the agents.’ 

‘ ‘ The deliberations of the Court shall take place in private and remain secret.* 
• ‘ The rules contained under this heading (Contentious Procedure) shall in 
no way preclude the adoption by the Court of such other rules as may be 
jointly proposed by the parties concerned, due regard being paid to the 
particular circumstances of each case.’ 
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Whereas the judicial settlement of international disputes, with a 
view to which the Court has been established, is simply an alternative 
to the direct and friendly settlement of such disputes between the 
Parties; as consequently it is for the Court to facilitate, so far as is 
compatible with its Statute, such direct and friendly settlement; 

Whereas the Court must, in any event, fi\ by order, in accordance 
with Article 48 of the Statute,’ the time contemplated by Article 1, 
paragraph 2. of the Special Agreement; and whereas, in contradistinc¬ 
tion to judgments contemplated by Article 58 of the Statute, to which 
reference is made in Article 2. paragraph 1. of the Special Agreement, 
orders made by the Court, although as a general rule read in open 
Court, due notice having been given to the Agents, have no ‘ binding ’ 
force—Article 59 of the Statute —or ‘ final ’ effect- Article 60 of 
the Statute ''—in deciding the dispute brought by the Parties before 
the Court; . . . 

Whereas, it is possible, without infringing the provisions of the 
Statute, to give effect in all essential respects to the common will of 
the Parties as expressed in the Special Agreement, by indicating, in 
the grounds of the order according to the Parties the time referred 
to in Article I, paragraph 2, of the Special Agreement, the result of 
the Court's deliberations upon the question formulated in Article 1, 
paragraph 1, of that instrument; 

As, neverlhele.ss, it is important to set forth clearly that special 
agreements whereby international disputes are submitted to the 
Court should henceforth be formulated with due regard to the forms 
in which the Court is to express its opinion according to the precise 
terms of the constitutional provisions governing its activity, in order 
that the Court may be able to deal with such disputes in the ordinary 
course and without resorting, as in the present case, to a construction 
which must be regarded as strictly exceptional. 

Makes the following Order: . . . 

As to the Court's junction : 

. . . Whereas the expression ‘as between France and Swilzerlana 
(in Article 1 of the Special Agreement) has the effect of limiting the 
function of the Court solely to that of determining the reciprocal 
rights and obligations arising in connection with the regime of the 
free zones for the two countries, under Article 435, paragraph 2, of 

‘ The Court shall make orders for the conduct of the case, shall decide the 
form and lime in which each party must conclude its arguments, and make 
all arrangements connected w'ilh the taking of evidence.* 

*®‘Thc decision of the Court has no binding force except between the parties 
and in respect of that particular ca.se.’ 

‘ The judgment is final and without appeal. In the event of dispute as to the 
meaning or scope of the judgment, the Court shall construe it upon the 
request of any party.’ 
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the Treaty of Versailles, with its annexes, apart from the legal relations 
as between signatories of the said treaty resulting from this Article; 

Whereas, . . . having regard to the fact that the real divergence 
which was the cause of the failure of the Parties to reach an agreement, 
related to the question whether the regime of the zones could be 
abolished without Switzerland’s consent; and having regard to the 
fact that the Court cannot as a general rule be compelled to choose 
between constructions determined beforehand none of which may 
correspond to the opinion at which it may arrive, the Court is entirely 
free to interpret Article 435, paragraph 2, with its annexes, of the 
Treaty of Versailles upon both points without restriction, that is, 
whether it has abrogated the former provisions in question, and 
whether it has for its object their abrogation; as, therefore, if it arrives 
at the conclusion that the article, with its annexes, has not abrogated 
the former provisions relating to the free zones, it is not obliged to 
say that it has for its object their abrogation, but, on the contrary, may 
equally say that this is not the intention of the article, with its annexes; 

Whereas, . . . the task of the (Court), in replying to the question 
whether the said article, with its annexes, has for its object the abroga¬ 
tion of the former provisions relating to the free zones, is to decide 
whether or not Switzerland is obliged to accept, as a basis for the 
future negotiations contemplated by . . . the Special Agreement, the 
abolition of the regime of the free zones, that is to say, in particular 
the transfer of the French customs barrier in these territories to the 
political frontier; and whereas it is, in fact, evident, that if France and 
Switzerland succeed in reaching the agreement provided for in the . . 
Special Agreement, that agreement, whatever its contents may be, will 
have the formal elTect of abrogating the former provisions; and 
therefore if, in replying to the question put, the Court were not to 
regard the expression ‘ has for its object the abrogation of ’ as meaning 
‘ is intended necessarily to lead to the abrogation of ’, its reply would 
not eliminate the fundamental dinTiculties w^hich have hitherto impeded 
the negotiations between France and Switzerland and which have 
induced them to have recourse to the Court; 

As to the questions submitted: 

. . . Whereas the text itself of Article 435, paragraph 2, of the 
Treaty of Versailles draw's from the statement that the former stipula¬ 
tions arc not consistent with present conditions, no other conclusion 
but that France and Switzerland are to settle between themselves the 
status of the free zones, a conclusion which is tantamount to a 
declaration of disinterestedness as regards that status, on the part of 
the High Contracting Parties other than France; as, in particular, this 
text does not set forth the conclusion that as a necessary consequence 
of this inconsistency the former stipulations relating to the free zones 
arc abrogated; . .. 
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Whereas the expression ‘ are no longer consistent with present 
conditions when used in the first paragraph of the article, constitutes 
the ground on which the High Contracting Parties acquiesce in an 
agreement already concluded between France and Switzerland abolish¬ 
ing the neutral zone; as, when it is used in the second paragraph of 
the same article, it also constitutes the ground on which the High 
Contracting Parties declare that they acquiesce in an agreement—in 
this case a future agreement—between France and Switzerland; ... 

Whereas, in any event. Article 435 of the Treaty of Versailles is 
not binding on Switzerland, which is not a Party to this Treaty, except 
to the extent to which that country has itself accepted it; as this extent 
is determined by the note of the Swiss Federal Council of May 5, 1919, 
an extract from which constitutes Annex I to this article; as it is by 
this action and by this action alone that the Swiss Government has 
‘ acquiesced ’ in the ‘ provisions of Article 435 namely, ‘ under the 
conditions and reservations ’ which are set out in the said note; 

Whereas, amongst the aforesaid conditions and reservations, it is 
stated inter alia that ‘ the Federal Council would not wish its 
acceptance of the above wording . . . should lead to the conclusion 
that it would agree to the suppression of a system . . . which has been 
well tested \ namely, the regime of the free zones; 

As, accordingly, the said article, assuming that it were possible to 
interpret it as involving the abolition of the said regime, could not be 
operative as between F'rance and Switzerland, unless Switzerland’s 
consent were not necessary for such abolition; . . . 

As, w'ith regard to (the Swiss) note, the Court ... is unable to 
regard it as possessing any weight for the purposes of interpretation, 
having regard especially to the fact that it cannot in any circumstances 
affect the conditions of the Federal Council’s acquiescence in the 
article in question, that acquiescence being a unilateral act on the 
part of Switzerland; 

Whereas, in regard to the possibility of abolishing the regime of 
the free zones without Switzerland’s consent, the actual terms of 
Article 435, paragraph 2, generally speaking, would seem to pre¬ 
suppose the existence of a right on the part of Switzerland derived 
from the former stipulations; as, in the same connection, Switzerland’s 
consent has in fact been sought; and lastly, as the High Contracting 
Parties have inserted, after Article 435, the Swiss note of May 15, 1919, 
which, in the Court’s opinion, is entirely based on the existence of such 
a right on the part of Switzerland; ,. . 

Whereas all (the 1815) in^struments, taken together, as also the 
circumstances in which they were executed, establish, in the Court’s 
opinion, that the intention of the Powers was, besides ‘ rounding out ’ 
the territory of Geneva and assuring direct communication between 
the Canton of Geneva and the rest of Switzerland, to create in favour 
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of Switzerland a right, on which she could rely, to the withdrawal 
of the French customs barrier from the political frontier of the 
District of Gex, that is to say, a right to the free zone of Gex; 

Whereas the Court, having reached this conclusion simply on the 
basis of an examination of the situation of fact in regard to this case, 
need not decide as to the extent to which international law takes 
cognizance of the principle of ‘ stipulations in favour of third parties ’; 

Whereas, if Article 435, paragraph 2, with its annexes, of the Treaty 
of Versailles has, as between France and Switzerland, abrogated the 
former provisions relating to the free zones, neither has it for its 
object the abrogation thereof; as, in fact, since the High Contracting 
Parties in Article 435, paragraph 2, of the Treaty of Versailles, have 
not drawn from their statement as to the inconsistency of the former 
stipulations concerning the free zones with present conditions any 
consequence other than that it is for France and Switzerland to come 
to an agreement together with a view^ to settling between themselves 
the status of these territories under such conditions as shall be 
considered suitable by both countries, without in any way prejudging 
the question of the contents of this agreement which, therefore, may 
or may not, according to the common will of the Parties, lead to the 
abrogation of the regime of the free zones; and since Switzerland, 
in her note . . . annexed to the said article, made an express reserva¬ 
tion regarding abolition in the future—‘would agree’—of the regime of 
the free zones resulting from the former stipulations concerning them, 
it is impossible to conclude that as between France and Switzerland, 
the aforesaid article and its annexes is intended necessarily to lead 
to the abrogation of the said provisions, thus compelling Switzerland 
to accept the abrogation of the regime of the free zones as the only 
possible basis of the future agreement between herself and France. , , . 

(The Court allowed until May 1, 1930, for the two Parties to settle 
the ‘ new regime ’.) 

(Judge Nyholm, Deputy-Judge Negulesco, and Dreyfus, French 
Judge ad hoc, concurred in the Order, but delivered dissenting 
opinions as to the reasons; while Judge Pessoa delivered a separate 
concurring opinion.) 


Judgment 

Per Curiam : 

. . . The territory comprised between the Franco-Swiss political 
frontier and the line of the French customs withdrawn from that 
frontier- - as provided in the diplomatic instruments (signed in 1815)— 
constitutes the free zone of the District of Gex mentioned in Article 1 
of the Special Agreement and in Article 435, paragraph 2, of the 
Treaty of Versailles. 

The free zone of Upper Savoy, known as the ‘ Sardinian zone 
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also, in the last analysis, derives its origin from the arrangements 
relative to Geneva made following upon the Napoleonic wars. . . . 

The determination of the frontier between Switzerland and 
Sardinia was left to a direct agreement between those two States. 

The latter . . . concluded a ‘treaty respecting territorial cession 
and boundaries ’ in which they expressly referred to the various 
instruments above mentioned. Article 1 of this treaty fixes the 
political frontier between the two neighbouring countries, and Article 3 
fixes the line of the Sardinian customs in Sardinian territory. . . . 

On March 24, 1860, France and Sardinia signed at Turin the 
Treaty ‘ concerning the annexation of Savoy and the arrondissenient 
of Nice to France’.*" According to the terms of this instrument, 
Sardinia consents to this annexation on the understanding that it is 
to be eifccled without any constraint of the wishes of the populations 
and that Sardinia cannot transfer the neutralised parts of Savoy 

which included the zones defined above, apart (rom the zone of Gex. 

except on the conditions upon which she herself possessed them. . . . 

Ever since their creation, those free zones, which the Court has to 
deal with, possessed a unilateral character, that is to say that the 
withdrawal of the French and Sardinian customs lines to a position in 
rear of the political frontier was prescribed, without any similar or 
countervailing obligation being imposed upon Switzerland. This 
legal situation was not, however, productive of a cic facto inequality, 
owing to the customs system in force for Geneva. 'I'his system . . . 
was extremely simple in its application and only provided for very low 
tariffs. . . . 

This system was, however, altered as a result of the consolidation 
of the Federal Customs and of the abolition of the Cantonal 
Customs . . , ; these changes affected both the methods of ccdlecting 
the duties . . . and the rates of the duties. 

Though the alteration in the Federal Customs system was not, at 
the time, regarded on cither hand as seriously alfccting the value of 
the regime of the free zones ... it nevertheless made it necessary or 
desirable to effect certain adjustments by way of treaty. . . . 

It should be observed that the contractual regime for the 
Sardinian zone . . . was distinct from that which governed the relations 
between Switzerland and the Gex zone; the latter regime shared the 
fate of the successive commercial treaties, to which the relevant 
regulations were attached. . . . 

. . . The French Government on September 20, 1918, denounced 
the Commercial Convention of . . . 1906—including the Regulations 
concerning the Gex zone—, and on December 18, 1918, it further 

'-Treaty of Turin, 1816, 4 Martens, Nouveau rccucil, p. 214. 

‘M6 Martens, Nouveau rccueil general. Part 11, p. 539. 
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denounced the Convention of June 14, 1881, concerning the customs 
regime between the Canton of Geneva and the free zone of Upper 
Savoy. 

The denunciation of the agreements concerning the free zones was 
to become effective as from January 1. 1920. 

As early as January 14, 1919, the Swiss Government, in its reply 
to the French note . . . denouncing the Convention of 1881, had stated 
that it was ready to examine (any proposals which the French Govern¬ 
ment might see fit to submit to it concerning the economic relations 
between Switzerland and Upper Savoy). 

This suggestion was followed by (exchanges of notes between the 
Parties and the inclusion of Article 435 in the 'frealy of Versailles, 
together with the annexes attached thereto). . . . 

... The Parties ... are unable to agree as to the exact meaning and 
import of the question referred to the Court. . . . 

In order to settle this divergence, it is first of all necessary to be 
clear as to the meaning of the words ‘ intended to lead to the 
abrogation 

Neither of the Parlies disputes that, if France and vSwit/erland 
succeeded in reaching the agreement provided for in Article 435, 
paragraph 2, of the Treaty of Versailles, and in Article 2, paragraph 1, 
of the Special Agreement (referring the matter to the Court), that 
agreement, whatever its contents might be, would have the effect of 
abrogating the former provisions as such. Both Parties appear to agree 
that, in the passage ' is intended to lead to the abrogation \ abrogation 
is regarded as necessary, and not merely as a possible result of the 
common agreement: in other words, that Switzerland would then be 
obliged to accept, as a basis for the future negotiations . . ., the 
abolition of these zones, including in particular the transfer of the 
French customs line in these territories to the political frontier. 

It is from this standpoint that the French Government maintains 
that the Court must limit itself to finding, either that the abolition has 
already been effected, or else that it must necessarily be effected. It 
is also from this standpoint that the Swiss Government contends that 
Article 435, paragraph 2, of the Treaty of Versailles, with its Annexes, 
has neither abrogated nor has obliged Switzerland to consent to the 
abrogation of the old pro\'isions, and that the Court must give 
judgment to that effect. 

It follows that, if the Court. .. were not to construe the expression 
‘ is intended to lead to the abrogation ’ as meaning ' is intended 
necessarily to lead to the abrogation its reply would fail to remove 
the whole of the divergence which exists between France and 
Switzerland, and which has led them to have recourse to the Court- 

From a general point of view, it cannot lightly be admitted that 
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the Court, whose function it is to declare the law, can be called upon 
to choose between two or more constructions determined beforehand 
by the Parties, none of which may correspond to the opinion at which 
it may arrive. Unless otherwise expressly provided, it must be 
presumed that the Court enjoys the freedom which normally 
appertains to it, and that it is able, if such is its opinion, not only to 
accept one or other of the two propositions, but also to reject them 
both. . . . 

It is common ground that the real divergence, which has made it 
impossible for France and Switzerland to agree, has turned on the 
question whether the free zones could be abolished without the consent 
of Switzerland. Now, the possibility of answering both questions 
either in the affirmative or in the negative could in no way prejudice 
the position of France; whereas the exclusion of a negative answer to 
both propositions would amount to deciding the merits of the question 
in advance against Switzerland. It is scarcely reasonable to suppose 
. . . that, at the moment when the dispute was about to be submitted 
to a judicial organ, Switzerland abandoned the legal position which 
she has constantly maintained in regard to the very point on which the 
two Parties are now divided. . . . 

If the Court arrives at the conclusion that Article 435, paragraph 2, 
of the Treaty of Versailles, with its Annexes, has not, as between 
France and Switzerland, abrogated the old provisions concerning the 
free zones, it is not obliged to say that the clause in question has for 
its object their abrogation, but, on the contrary, may equally say 
that this is not the intention of the Article, with its Annexes. 

The first point which the Court has to examine is whether, as 
betw'een France and Switzerland. Article 435, paragraph 2. with its 
Annexes, has abrogated the provisions concerning the free zones. . . . 

The text itself of Article 435, paragraph 2, . . . draws from the 
statement that the former provisions are not consistent with present 
conditions no other conclusion but that France and Switzerland are 
to settle between themselves the status of the free zones. ... In 
particular, this text does not set forth the conclusion that abrogation 
of the old stipulations relating to the free zones is a necessary 
consequence of this inconsistency. . . . 

Moreover, Article 435 . . . forms a complete whole: it would 
therefore be impossible to interpret the second paragraph without 
regard to the first paragraph. . . . 

fThe Court then repeated the reasoning it had used in the Order 
to explain why it did not consider that Article 435, paragraph 2, had 
abrogated the regime of the free zones.) 

The second point which the Court has to consider is whether 
Article 435, paragraph 2, . . . with its Annexes, is intended to lead 
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to the abrogation, as between France and Switzerland, of the provi¬ 
sions relating to the free zones. It has already been explained why 
the Court regards the expression ‘ is intended to lead to the abroga¬ 
tion \ i.e. to create for Switzerland an obligation to proceed, in 
conjunction with France, to abrogate provisions acknowledged to 
be no longer consistent with present conditions. Such an obligation 
would only be conceivable in one or other of the following 
eventualities: 

(a) If by acquiescing in Article 435 . . . subject to the considera¬ 
tions and reservations set out in the note of May 5, 1919, Switzerland 
had bound herself to enter into negotiations for an agreement 
involving the abrogation of the free zones’ regime. 

(b) If Switzerland’s consent to such abrogation were not necessary, 
because she had no actual right to the free zones. 

As regard (a)\ As has already been observed, . . . paragraph 2 
, . . docs not draw from the statement as to the inconsistency of 
the former stipulations concerning the free zones with present condi¬ 
tions any consequence other than that it is for France and Switzerland 
to come to an agreement together with a view to settling between 
themselves the status of those territories, under such conditions as 
shall be considered suitable by both countries, without in any way 
prejudging the question of the contents of this agreement which 
therefore may or may not, according to the common will of the 
Parlies, lead to the abrogation of the regime of the free zones. 

But, even supposing that the (paragraph) . . . were interpreted as 
a mandate involving an obligation for France and Switzerland to 
proceed to abrogate provisions acknowledged to be no longer con¬ 
sistent wdth present conditions -rather than as an authorisation 
resulting from the disinterested attitude assumed by the Powders 

which had signed the old treaties.this mandate would not be 

enforceable as against Switzerland, which had not accepted it. . . . 

As regards (7?): It remains then to consider whether it is possible 
for France to abrogate the free zones regime without Switzerland's 
consent. 

Generally speaking, the very terms of Article 435, paragraph 2, 
appear to presuppose the existence of a right on the part of Switzer¬ 
land derived from the old stipulations. It is hard to understand why 
ttie Powers which signed the Treaty of Versailles, if they considered 
that Switzerland’s consent was not necessary, did not declare the 
free zones abrogated on their own authority. 

Again, it is certain that Article 435 is a provision which formed 
the subject of negotiations entered into al the request of France 
between that Power and Switzerland; that Switzerland’s consent was 
actually asked and that various proposals were submitted to her 
before it was obtained; finally, that the High Contracting Parties 
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inserted, immediately after Article 435, the Swiss note of May 5, 1919, 
which note is, in the Court's opinion, like the successive proposals 
made by France in order to obtain it, entirely based on the existence 
of a right on the part of Switzerland to the free zones. 

With particular regard to the Sardinian zone, it is to be observed 
that Switzerland, in her capacity as a Party to the Treaty (of) Turin, 
1816, has acquired a contractual right to the withdrawal of the French 
customs cordon in this region. . . . 

With particular regard to the zone of Saint-Gingolph, the Court, 
being of opinion that the Treaty of Turin . . . has not been abro¬ 
gated . . ., the same is true as regards the Manifesto of the Royal 
Sardinian Court of Accounts of September 9, 1829. This Manifesto, 
moreover, . . . terminated an international dispute and settled, with 
binding effect as regards the Kingdom of Sardinia, what was hence¬ 
forward to be the law between the Parlies. The concord of wills 
thus represented by the Manifesto confers on the delimitation of the 
zone of Saint-Gingolph the character of a treaty stipulation which 
France must respect as Sardinia's successor in the sovereignty over 
the territory in question. 

With particular regard to the zone of Gex, ... It follows from 
(the documents of 1815) that the creation of the Gex zone forms 
part of a territorial arrangement in favour of wSwitzerland, made as a 
result of an agreement between that country and the Powers, including 
France, which agreement confers on the zone the character of a 
contract to which Svvii/erland is a party. . . . 

The Court, having reached this conclusion simply on the basis of 
an examination of the situation of fact in regard to this case, need 
not consider the legal nature of the Gex zone from the point of view of 
whether it constitutes a stipulation in favour of a third party. 

But were the matter also to be envisaged from this aspect, the 
following ob.servations should be made: 

It cannot be lightly presumed that stipulations favourable to a 
third Slate have been adopted with the object of creating an actual 
right in its favour. There is, however, mnhing to prevent the will 
of sovereign States from having this object and this effect. 'Flic 
question of the existence of a right acquired under an instrument 
drawn between other Stales is therefore one to be decided in each 
particular ca.se: it must be ascertained w'hether the Slates which have 
stipulated in favour of a third Stale meant to create for that State 
an actual right whic h the latter has accepted as such. 

All the instruments above mentioned and the circumstances in 
which they w'ere drawn up e.stablish, in the Court's opinion, that the 
intention of the Powers was, beside ‘ rounding out ’ the territory of 
Geneva and ensuring direct communication between the Canton of 
Geneva and the rest of Switzerland, to create in favour of Switzerland 



819 


Case 193 ] Free Zones of Upper Savoy and Gex 

a right, on which that country could rely, to the withdrawal of the 
Prench customs barrier behind the political frontier of the District 
of Gex, that is to say, of the Gex free zone. . . . 

I he establishment of the Sardinian /one is the counterpart of 
the establishment of the Gex zone, the Powers, including Prance, 
undertook to obtain this counterpart from the King of Sardinia, and 
. . . this was to be effected by means of a convention between 
Sardinia and Switzerland. It is dillicult to sec why Sardinia should 
have been called upon to concede a right to Switzerland by way of 
a counterpart, if the Gex zone had been regarded as far as Switzerland 
was concerned, as a mere benevolent concession devoid of any solid 
legal basis. . . . 

In the Court’s opinion, the French Government’s submission that, 
as Switzerland has no right to the free zones, the latter can be 
suppressed without her consent, is not tenable. 

Accordingly, . . . the Court arrives at the conclusion that, as 
between France and Switzerland. Article 4.'>5, paragraph 2, of the 
Treaty of Versailles with its Annexes neither has abrogated nor has 
for its object the abrogation of the provisions of the (agreements of 
181.^ to 1829), regarding the customs and economic regime of the 
free zones of Upper Savoy and the Pays de Gex. 

. . . The Court passes to an examination of the questions ensuing 
from the task entrusted to it under .Article 2 of the Special Agreement, 
the lirst paragraph of which is as follows: 

‘ r ailing the conclusion and ralilicaiion of a convention between 
the two Parties within the time specilied, the Court shall, by means 
of a single judgment rendered in accordance with Article 58 of the 
Court's Statute, pronounce its decision in regard to the question 
formulated in Article 1 and settle for a period to be fixed by it and 
having regard to present conditions, all the questions involved by 
the execution of paragraph 2 of Article 435 of the Treaty of 
Versailles.’ . . . 

It must be noted, lirstly. that the provision whereby the Court 
must fulfil the task entrusted to it under Article 2 of the Special 
Agreement ‘by a single judgment', seems to indicate a connection 
between both parts of this task, and that the conclusion reached by 
the Court in answering the question in Article 1, paragraph 1, . . . 
cannot be irrelevant to the fulfilment of that part of its task which 
consists in settling all the questions involved by Article 435, paragraph 
2, of the Treaty of Versailles. 

In fact, it is hardy conceivable that a single judgment should 
contain in the lirst place the interpretation of Article 435, paragraph 2 
. . . on the point whether, as between France and Switzerland, that 
Article, with its Annexes, abrogated or was intended to lead to the 
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abrogation of the stipulations enumerated in Article 1 of the Special 
Agreement, and then go on to lay down in connection with the settle¬ 
ment of the question involved or the execution of the same Article, 
provisions which disregarded or conflicted with the interpretation 
given by the Court. 

Similarly, it seems impossible to suppose that the Parties could 
have desired to obtain indications, before the negotiations referred 
to in . . . the Special Agreement, ... if, in the event of the failure 
of the negotiations, the Court had been free to settle the regime 
on a basis other than that indicated to the Parties at the close of its 
deliberation. . . . 

(The) procedure (provided by the Special Agreement) is only 
explicable on the assumption that the Parties were mainly concerned 
to reach a friendly agreement, and thought such an agreement could 
not be attained so long as the questions raised in Article 1 of the 
Special Agreement remained unsolved, but that once that question 
was solved, the solution reached would serve as a basis, not only for 
the future agreement, but also for the settlement which, in the event 
of the negotiations failing, the Court would have to effect. . . . 

While it is certain that the Parties, being free to dispose of their 
rights, might have embodied, in the negotiations contemplated in 
Article 1, paragraph 2, of the Special Agreement, and might also in 
any future negotiations embody in their agreement any provision they 
might desire, and, accordingly, even abolish the free zones or settle 
matters lying outside the framework of the regime with which 
Article 2 of the Special Agreement deals, it in no way follows that 
the Court enjoys the same freedom. Such freedom, being contrary to 
the proper function of the Court, could, in any case, only be enjoyed 
by it if such freedom resulted from a clear and explicit provision 
which is not to be found in the Special Agreement. 

In fact. Article 2 of the Special Agreement does not say that the 
Court shall be substituted for the Parties with a view to establishing 
the regime of the territories in question. It says that it is for the 
Court to settle all the questions involved by the execution of Article 
435, paragraph 2, of the Treaty of Versailles. Accordingly, ... the 
Court, unlike the Parties, must confine itself to settling the customs 
questions and ... it can only deal, as indeed is clear from the 
reference in the Special Agreement to Article 435 . . with the 
territories referred to in that Article. . . . 

The Court will therefore deal with the questions involved in the 
execution of paragraph 2 of Article 435 of the Treaty of Versailles 
upon the footing that it must recognise and give effect to the 
rights which Switzerland derived from the treaties of 1815 and the 
other supplementary acts relating to the free zones. . . . 

(After examination of all the documents) the Court (is of opinion 
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that it) cannot accept the French contention that the treaties of 1815 
and the other supplementary acts relating to the free zones, if not 
abrogated by the Treaty of Versailles, have nevertheless now ceased 
to be in force. 

. . . The question which must next be considered is whether, and 
if so to what extent, it is within the power of the Court to fulfil (the) 
mission (laid upon it by Article 2 of the Special Agreement). 

Paragraph 2 of Article 2 of the Special Agreement provides that, 
if the judgment of the Court contemplated the import of goods free 
or at reduced rates through the Swiss or French customs barrier, the 
regulation of such importation should only be made with the consent 
of the two Parties. By this provision, the two Parties subordinated 
to their joint concurrence a part of the Court’s judgment. 

... It has been slated in argument that no settlement would 
be complete unless this question of customs franchise was included. 
... It follows that that part of the Court’s judgment which would 
most intimately affect the everyday life of the people concerned is 
made dependent on the approval of the tw'o Parties. 

Such a condition, if the consent is to be subsequent to the judgment, 
cannot be reconciled with Articles 59 and 60 of the Statute of the 
Court, which provide that the judgment is binding and final. 

It is true that one Party—Switzerland—has given its approval in 
advance to any provisions which the Court may lay dowm, but the 
other has explained that, for constitutional reasons, it would be 
precluded from doing so. . . . 

After mature consideration, the Court maintains its opinion that 
it would be incompatible wdth the Statute, and with its position as a 
Court of Justice, to give a judgment wdiich would be dependent for 
its validity on the subsequent approval of the Parlies. . . . 

The fact that it was felt to be necessary for the Parties in this case 
to approve so much of the judgment as might relate to tariff exemptions 
is because the settlement of such matters is not a question of law, but 
is a matter depending on the interplay of economic interests on which 
no Government can afford to be controlled by an outside organ. Such 
questions are outside the sphere in which a Court of Justice, con¬ 
cerned with the application of rules of law% can help in the solution 
of disputes between two vStates. . . . 

Switzerland’s right to the maintenance of the zones having been 
recognised by the Court, but France having, in 1923, without Switzer¬ 
land’s consent, placed her customs line at the political frontier, France 
must, following the present judgment, withdraw that line in accordance 
with the old provisions. . . . 

In the course of his argument, the Swiss Agent drew attention to 
the control cordon—cordon de surveillance —instituted on the political 
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frontier by the French Government during the war 1914-1918, and 
to the claim of the French Government to levy fiscal taxes at the 
frontier on imported goods. As to the latter, he asked that, since the 
legitimacy of the control cordon had been recognised, the judgment 
of the Court should state what taxes might legitimately be imposed 
at the frontier and claimed that the importation tax - d 
rimportation —was a customs tax in disguise. 

On this point, the Court makes the following observation: 

It follows from the principle that the sovereignly of France is 
to be respected in so far as it is not limited by her international 
obligations, and, in this case, by her obligations under the treaties 
of 1815 together with supplementary acts, that no restriction exceeding 
those ensuing from these instruments can he imposed on France 
without her consent, 'fhus, there is no doubt that the C\)urt is unable 
to restrain France from establishing at her political frontier a police 
cordiui for the contr('l of trallic, and this, moreover, does not appear 
to be disputed by Switzerland. On the other hand, Swit/erland dis¬ 
putes the right (^f France to collect duties and taxes at Irer political 
frontier e\en though these charges are not duties and taxes on the 
importation or exportation of goods, but are duties and taxes also 
levied on the same articles produced or manufactured in FYance. 
Switzerland . . . prv^posed that imports from Switzerland to the free 
zones shall be free of any duties and taxes whatsoever, a suggestion 
which has met with livel\ opposition on the part of France. 

In this connection, the ('ourt observes that no such limitation 
necessarily ensues from the old provisions relating to the free zones; 
that in case of doubt a limitation of sovereignty must be construed 
restriclively; and that while it is certain that France cannot rel> on 
her own legislation to limit the scope of her international obligations, 
it is equally certain that French liscal legislation applies in the 
territory of the free zones as in any other part of French territory. . . . 

A reservation must be made as regards the case c'jf abuses of a 
right, since it is certain tliat France must not evade the obligation to 
maintain the zones by erecting a customs barrier under the guise 
of a control cordon. But an abuse cannot be presumed by the Court. 

. . . The Court neither desires nor is able to consider whether 
the collection at the political frontier of any particular French lax 
is or is not contrary to France’s obligations. It feels it must confine 
itself to stating that, in principle, a lax levied solely by reason of 
importation or exportation across the frontier must be regarded as a 
tax in the nature of a customs duly and consequently as subject to 
the regulations relating thereto. . . . 

In the course of the oral arguments before the Court, the Swiss 
Agent declared, on behalf of his Government, that if the zones w^cre 
maintained, the Federal Government would, if France so desired. 
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agree to the terms of the exchange of goods between the zones and 
vSwitzerland being settled by experts, failing agreement with regard 
to them by the Parties. The decision of the experts would be binding 
on the two States and, so far as Switzerland was concerned, would 
nen require ratification. . . . 

If the French Government chooses to avail itself of this offer, it 
will be able to obtain in favour of the inhabitants of the zones an 
arrangement for the admission of their produce into Switzerland, 
w hich will not depend exclusively on the will of the Swiss Government. 

It is true that . . , the French Agent declared the Swiss proposal 
lo be inacceptable: but it is also true that he regarded it as an offer 
to conclude a Special Agreement, an offer which, in this form, he 
had no power to enlerlain. It is also true that the French Agent 
expressed certain doubts as to the binding character, from a consti¬ 
tutional point of view, of the Swnss declaration; having regard to the 
circumstances in wdiich this declaration was made, the Court must, 
however, regard it as binding on Switzerland. 

The organisation of the customs line in rear of the political 
frontier is a matter which necessarily must take time. It is not a 
question merelv of returning to the customs line in use before 
1923. . , . ^ 

The C\)urt, therefore, considers it appropriate that a reasonable 
period should be accorded to the FTencIi Government in which to 
comply with the terms of the present judgment. . . . 

(Judges Altamira and Sir Cecil Hurst delivered a joint dissenting 
judgment, and separate dissenting judgments were delivered by 
.ludge ^'ovanovitch and Dreyfus, French Judge ad hoc.) 


194 

Pi-RMANi-NT Court of Inti:rnational Justkt; 

Austro-Gcrman Customs Union 

(1931) Series A/B, No. 41 


In March, 1931, Germany and Austria proposed entering a new 
customs regime and drew up a Protocol accordingly. On April 10, 
1931, the British Government requested that this proposed protocol 
for the establishment of an Austro-German Customs Union should 
be placed on the agenda of the Council of the League of Nations. 
The British Government stated that it had doubts w^hether this 
proposed Union would be compatible with obligations which Austria 
had undertaken in the Protocol concerning the Financial and Economic 
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Reconstruction of Austria signed on October 4, 1922.' When the 
Council considered the issue, it had before it a French statement 
contesting the legality of the proposed regime. The Council voted 
to request the opinion of the Court as to the compatibility of the 
proposed regime with the 1922 Protocol and Article 88 of the Treaty 
of Saint Germain, 1919/ The Court was also requested to regard 
the matter as urgent. 

Austria, Czechoslovakia, France, Germany and Italy appeared 
before the Court, and Austria and Czechoslovakia applied for judges 
ad hoc of their nationality to be appointed. This application the 
Court rejected on the ground that Austrian interests were adequately 
represented by Germany, and Czechoslovakia by France and Italy, all 
of whom had judges of their nationalities as members of the bench. 

By a majority of eight judges to seven the Court was of opinion 
that the regime would be incompatible with Austria’s obligations 
under the 1922 Protocols, while seven of the majority considered 
that it would also be incompatible with Article 88 of the Treaty. 
Two days before this opinion was handed down Germany and Austria 
announced that they did not propose proceeding with the suggested 
regime, and in 1932 a new protocol was signed by Austria, Belgium, 
France, Great Britain, Italy, the Netherlands, and, later, Czechoslo¬ 
vakia, assuring Austria of financial assistance on the basis of the 
1922 Protocol." 


Opinion 

Fer Curiam : 

... It will be seen that (the) provisions (of the Treaty and of 
Protocol No. j), without imposing any absolute veto upon Austria, 
simply require her to abstain or, in certain circumstances, to obtain 
the consent of the Council of the League of Nations. 

By a Protocol drawn up . . . on March 19, 1931, Germany and 
Austria agreed to conclude a treaty with a view to assimilating the tariff 
and economic policies of the two countries on the basis and principles 
laid down in that Protocol, thereby resulting in the establishment 
of a customs union regime. 

There is nothing in this Protocol which provides for any consent 
by the Council of the League of Nations. . . . 

. . . The Court has not to consider the conditions under which 
' 2 Hudson, International Legislation, p. 882. 

“112 B.f'.S.P., 1919, p. 317: ‘The independence of Austria is inalienable 
otherwise than with the consent of the Council of the League of Nations. 
Consequently, Austria undertakes in the absence of the consent of the (said) 
Council to abstain from any act which might directly or indirectly or by any 
means whatever compromise her independence, particularly ... by participa¬ 
tion in the affairs of another Power.’ 

6 Hudson, International Legislation^ p. 84. 
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the Austro-German customs union might receive the Council’s consent. 
The only question the Court has to settle is whether, from the point 
of view of law, Austria could, without the consent of the Council, 
conclude with Germany the customs union contemplated in the Vienna 
Protocol of March 19, 1931, without committing an act which would 
be incompatible with the obligations which she has assumed under 
the provisions quoted above. 

Firstly, as regards the undertakings assumed by Austria in Article 
88 of the Treaty of wSaint-Germain: 

When ... the Treaty . . . laid down that the independence of 
Austria was inalienable, except with the consent of the Council of 
the League of Nations, that Treaty imposed upon Austria, who in 
principle has sovereign control over her own independence, an 
obligation not to alienate that independence, except with the consent 
of the Council of the League of Nations. 

. . . The independence of Austria, according to Article 88 of the 
Treaty of Saint-Germain, must be understood to mean the continued 
existence of Austria within her present frontiers as a separate State 
with sole right of decision in all matters economic, political, financial 
or other, with the result that that independence is violated, as soon 
as there is any violation thereof, either in the economic, political, or 
any other field, these different aspects of independence being in 
practice one and indivisible. 

If by the regime contemplated by the Austro-German Protocol 
of 1931 Austria does not alienate her independence, the Council’s 
consent on this matter is obviously not necessary. In the other event, 
however, it is essential. 

By ‘ alienation ’, as mentioned in Article 88, must be understood 
any voluntary act by the Austrian Slate which would cause it to lose 
its independence or which would modify its independence in that 
its sovereign will would be subordinated to the will of another Power 
or particular group of Powers, or w'ould even be replaced bv such 
will. 

Further, since the signatory Powers to the Treaty of Saint-Germain 
other than Austria have in Article 88 approved this inalienability by 
Austria of her independence, they arc themselves clearly bound not 
to participate in acts involving alienation. 

. . . There is no doubt that the word ‘ consequently ’ connects 
the first and second sentences in the Article. But, although the 
undertaking given by Austria in this second sentence to abstain from 
certain acts, which might directly or indirectly compromise her 
independence, refers to the observance of the inalienability of her 
independence laid down in the first sentence, it does not follow that 
the acts from which Austria has undertaken to abstain are, as a 
consequence, necessarily acts of alienation proper, that is, acts which 
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would directly cause her to lose her independence or would modify 
it, as slated above. 

Moreover, the undertaking given by Austria to abstain from 
* any act which might directly or indirectly or by any means whatever 
compromise her independence ’ can only be interpreted to refer to 
‘ any act calculated to endanger ’ that independence, in so far, of 
course, as can reasonably be foreseen. 

An act calculated to endanger cannot be assimilated to the danger 
itself, still less to the consummation of that danger, any more than 
a threatened loss or risk can be assimilated to a loss or risk which 
actually materialises. . . . 

As regards the Protocol signed at Geneva on October 4. I^^22, 
. . . it canmU be denied that, although it took tlie form of a declaration, 
Austria did assume thereby certain undertakings in the economic 
sphere. 

From the standpoint of the obligalory character of such inter¬ 
national engagements, it is well known that such engagements may 
be taken in the form of treaties, conventions, declarations, agreements, 
protocols, or exchanges of notes. 

That Austria's undertakings in the 1922 Protocol fall within the 
scope of the obligations undertaken by her in Article 88 of the I reaty 
of .Saint-Germain appears from the express or intplied reference to 
that provision in this Protocol, 

Accordingly, the ‘ economic independence ' expressly mentioned 
in the last paragraph of Austria's undertakings in the 1922 Protocol ‘ 
refers in the economic sphere to the ‘ independence of Austria ' within 
the meaning of Article 88 of the Peace Treaty, so that ... a viedation 
of this "economic independence' \v<mld he a violation of "the 
independence of Austria 

Thus also the grant of a special regime or exclusive advantages 
calculated to threaten Austria's independence within the meaning 
of the last paragraph of the 1922 Protocol would be one of those 
acts which might compromise Austria's independence within the 
meaning of Article 88. 

But this in no w-ay prevents the undertakings assumed by Austria 

‘ Austria ‘ Undertakes, in accordance with the terms of Article 88 of the Treaty 
of Saint-Germain, not to alienate its independence: it will abstain from any 
negotiations or from any economic or financial engagement calculated directly 
or indirectly to compromise this independence. 

‘This undertaking shall not prevent Austria from maintaining, subject to 
the provisions of the Treaty of .Sainl-Ciermain. her freedom in the matter 
of custorn.s tariffs and commercial or financial agreements, and, in general, 
in all matters relating to her economic regime or her commercial relations, 
provided always that she shall not violate her economic independence hy 
granting to any State a special regime or exclusive advantages calculated to 
threaten this independence. . . . ’ 
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in a special and distinct instrument open to the accession of all Powers, 
whether signatory to the Peace Treaty or not, and to which in fact a 
non-signatory to the Peace Treaty (Spain) did accede, from possessing 
their own value and on that account a binding force complete in itself 
and capable of independent application. 

Thus Spain, who was not a Parly to the Peace Treaty and who 
consequently cannot invoke Article 88, would ... be entitled to 
rely on the 1922 Protocol as the only instrument to which she is a 
Party, in order to enforce Austria’s express undertakings in that 
Protocol. 

It has been argued that the first part of tlic 1922 Protocol con¬ 
taining the declaration by (the other Parties) is a simple restatement 
of the undertaking given by States Members of the League of Nations 
in Article 10 of the C'ovenant to respect the territorial integrity and 
political independence of each Member. Similarly, this part has 
been regarded as a simple reallirmalion of the obligation assumed 
by the signatory Powers of the Treaty of Saint-Germain not to 
participate in any acts not compatible with the inalienability of 
Austria’s independence. 

It was therefiirc submitted that Austria’s undertakings ought to be 
regarded merely as the counterpart of the undertakings of the other 
Powers and, accordingly, as a mere repetition of Article 88 of the 
Peace Treaty. 

As regards the Govenant of the League of Nations, however, . . . 
it must be observed that it contains neither any undertaking on the 
part of Stales not to alienate their own independence, of which they 
alone are in principle entitled to dispose, nor any undertaking not 
to seek economic advantages calculated to compromise the indepen 
dcncc of another Stale which is free to dispose of it as it pleases. 

Furthermore, as regards Article 88, it has been shown that even 
admitting that Austria’s undertakings in the 1922 Protocol are 
covered by this Article, nevertheless they constitute undertakings 
possessing their own value and consequently arc capable of inde¬ 
pendent applicatit>n as would be the case if, for instance, Spain 
sought to enforce them. 

Similarly, no useful comparison can be drawn between other 
customs unions . . . and the customs union contemplated in the 
Austro-German Protocol. 

In fact, it has not been shown that any of the countries bound 
by customs unions had undertaken in any way to abstain from any 
act, negotiations or economic engagement calculated to compromise 
its economic independence, or to abstain from granting to another 
Power a special regime or exclusive advantages calculated to threaten 
that independence. 
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In sum, the provisions of the 1922 Protocol create for Austria 
undertakings obligatory in themselves, special undertakings from the 
economic standpoint, i,e„ undertakings not only not to alienate her 
independence, but, from the special economic standpoint, under¬ 
takings to abstain from any negotiations or from any economic or 
financial engagement calculated directly or indirectly to compromise 
that independence and still more precisely and definitely, undertakings 
not to violate her economic independence by granting to any State 
a special regime or exclusive advantages calculated to threaten this 
independence. 

That being so, a consideration of the Austro-German Protocol 
. . . leads to the following results. 

By the Protocol of Vienna of 1931, the German and Austrian 
Governments agreed to enter into negotiations for a treaty ‘ to 
assimilate the tariff and economic policies of their respective countries ’ 
... on the basis and within the limits of the principles laid down 
in that Protocol. 

While declaring that the independence of the two States and full 
respect for their international engagements are to be completely 
maintained, both Governments undertook to agree on a tariff law 
and customs tariff which are to be put into force simultaneously and 
concordantly in Germany and Austria and the technical execution 
of which shall be uniform, although each country will enforce its 
application by means of its own administration, the customs receipts 
being apportioned according to a quota to be fixed. 

As between Germany and Austria, export and import duties are 
in principle to be removed. . . . 

As regards the economic treaty regime. Article IX, while declaring 
that both Governments retain in principle the right to conclude 
commercial treaties ‘ on their own behalf provides, on the other 
hand, that the German and Austrian Governments will see that the 
interests of the other Party are not violated in contravention of the 
tenor and purpose of the customs union treaty, i.e., the assimilation 
of the tariff and economic policies of both countries; the negotiations 
. . . will, as far as possible, be conducted jointly and, notwithstanding 
that treaties are to be signed and ratified separately, exchanges of 
ratifications are to be simultaneous. 

From the point of view of form, therefore, Austria will certainly 
possess commercial treaties concluded, signed and ratified by herself. 
But in reality, ... it will suffice to note the provisions for joint 
negotiations, for regard for the interests of the other Party, and the 
undertaking to the effect that one Party will not ratify without the 
other. 

Lastly, the necessary consequence of this new economic treaty 
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regime will be the modification of Austria’s existing treaty regime, 
which must, of course, be brought into accord with the projected 
customs union treaty. . . . 

It is not and cannot be denied that the regime thus established 
certainly fulfils ‘the requirements of a customs union: uniformity 
of the customs law and customs tariff; unity of the customs frontiers 
and of the customs territory vis-a-vis third States; freedom from 
import and export duties in the exchange of goods between the 
partner States; apportionment of the duties collected according to a 
fixed quota 

Properly speaking, what has to be considered here is not any 
particular provision of the Protocol of 1931, but rather the Protocol 
as a whole or, better still, ... ‘the regime’ to be established on 
the basis of this Protocol. 

It can scarcely be denied that the establishment of this regime 
docs not in itself constitute an act alienating Austria’s independence, 
for Austria does not thereby cease, within her own frontiers, to be a 
separate State, with its own government and administration; and, 
in view, if not of the reciprocity in law, though perhaps not in fact, 
implied by the projected treaty, at all events of the possibility of 
denouncing the treaty, it may be said that legally Austria retains the 
possibility of exercising her independence. 

It may even be maintained, if regard be had to the terms of 
Article 88 of the Treaty of Peace, that since Austria’s independence 
is not strictly speaking endangered, within the meaning of that article, 
there would not be, from the point of view of law, any inconsistency 
with that article. 

On the other hand, it is difficult to deny that the projected regime 
of customs union constitutes a ‘ special regime ’ and that it affords 
Germany, in relation to Austria, ‘ advantages ’ which are withheld 
from third Powers. 

It is useless to urge that the Austro-German Protocol . . . pro¬ 
vides that negotiations are to be entered into for a similar arrangement 
with any other country expressing a desire to that effect. 

It is clear that this contingency does not affect the immediate 
result of the customs union as at present projected between Germany 
and Austria. 

Finally, if the regime projected by the Austro-German Protocol 
... be considered as a whole from the economic standpoint adopted 
by the Geneva Protocol of 1922, it is difficult to maintain that this 
regime is not calculated to threaten the economic independence of 
Austria and that it is, consequently, in accord with the undertakings 


•'Austrian Memorial, p. 4. 
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specifically given by Austria in that Protocol with regard to her 
economic independence. 

For these reasons, the Court, by eight votes to seven, is of opinion 
that: 

A regime established between Germany and Austria, on the basis 
and within the limits of the principles laid down by the Protocol of 
March 10. 1931, would not be compatible with Protocol No. I signed 
at Geneva on October 4, 1922. . . . 

(Adatci. President, and Judges Kellogg, Rolin-Jae:;ueinyns. Hurst, 
Schiicking, van Eysinga and Wang delivered a joint dissenting 
opinion.) 


195 

Pl KMAM NT COI RT OF InTI RNATIONAI. Jl SIK i: 
Interpretation of the Statute of Memel 

(1932) Series A; B, Nos. 47 & 49 (see above. No. 19) 


196 

Arbitrai. Tribiwal: I.mm d Statfs and Canada 
The rrail Smelter Arbitration 

(1938: 1941) 3 Reports of Inteniational .Arbitral Awards, p. 1905 

riic Columbia Ri\er lias its source in Canada, and near Trail in 
British Columbia it Hows past a smelter where lead and /inc are 
smelted in large quainilies. Ihc climate of the region extending 
from I’rail to beyond the boundary is dr\, hut not ‘ arid 

The smelter had been started under American auspices in 1896, 
but had been taken over by a Canadian company in 1906. In 1925 
and 1927 two stacks, 409 feet in height, were erected and the smelter 
increased its output. This increased production resulted in more 
sulphur dioxide fumes and higher concentrations being emitted into 
the air. It was contended by the Cniled States that the added height 
of the slacks increased the area of damage in the T'nited States. 
From 1925 to, at least, 1931 damage was caused in the State of 
Washington by the sulphur dioxide emitted from the Trail Smelter. 
The International Joint Commission established under the Anglo- 
American C^mvention of 1909 ‘ recommended that the sum of $350,()()() 
should he paid to cover the damage occurring up to January 1, 1932, 
but the United States informed the Canadian Government that 


^ Redmond, Treaties, p. 2609. 
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conditions were still unsatisfactory, and an arbitration convention 
was signed in 1935.“ 

By Article III of this Convention the Tribunal was to ‘finally 
decide 

(1) Whether damage had been caused in the State of Washington 
by the I rail Smelter since January 1, 1932, and, if so, what indemnity 
should be paid: 

(2) in the event of an afiirmativc answer to the above, whether 
the Smelter should be required to refrain from causing such damage 
in the future, and, if so, to what extent; 

(3) depending on the answer to the second question, what measures 
or regime should be adopted by the Smelter; and 

(4) the extent of compensation in respect of the decisions under 
questions 2 and 3. 

'Vhc Tribunal was directed to apply the law and practice of the 
Ihiited States of America as well as international law and practice. 

In an interim award the Tribunal awarded damages for injury 
caused between 1932 and 1937, but declined to award any damages 
for what the United States described as ‘ violation of sovereignty \ 
and decided that it could not, with its existing information, determine 
a permanent regime. It therefore prescribed a temporary regime 
until the Tribunal should have been able to gather sufficient informa- 
ti()n to determine a permanent regime. In its final decision the 
Tribunal held that no further damage had ensued, and a permanent 
regime was determined. 


Interim Decision 

Ter the Tribunal: 

. . . With respect to ... ' Damages in respect of cleared land 
and improvements thereon', and ‘Damages in respect of uncleared 
land and improvements thereon', the Tribunal has reached the 
conclusion that damage due to fumigations has been proved to have 
occurred since January 1, 1932. . . . 

Since the Tribunal has concluded . . . that the existence of 
injury has been proved, it becomes necessary to consider next the 
cause of injury. . . . 

In general, it may be said that the witnesses expressed contrary 
views and arrived at opposite conclusions, on most of the questions 
relating to cause of injury. (However,) the Tribunal is of opinion 
that the witnesses were completely honest and sincere in their views 


’ 3 Reports of Intcrnatumal Arbitral Awards, p. 1007. 
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and that the expert witnesses arrived at their conclusions as the 
integral result of their high technical skill. . . . 

. . . The witnesses for both Governments appeared to be definitely 
of the opinion that the gas was carried from the Smelter by means 
of surface winds, and they based their views on (the) theory of the 
mechanism of gas distribution. The Tribunal finds itself unable to 
accept this theory. . . . 

The Tribunal is of opinion that the gases emerging from the stocks 
of the Trail Smelter find their way into the upper air currents, and 
are carried by these currents in a fairly continuous stream down the 
valley so long as the prevailing wind at that level is in that direction. 
. . . The Tribunal is of opinion that the fumigations which occur 
at various points along the valley are caused by the mixing with the 
surface atmosphere of this upper air stream. . . . 

With regard to cleared land used for crops, the Tribunal has found 
that damage through reduction in crop yield due to fumigation has 
occurred in varying degrees during each of the years 1932 to 1936: 
and it has found no proof of damage in the year 1937. . . . 

The Tribunal has adopted as the measure of indemnity to be 
applied on account of damage in respect of cleared land used for 
crops, the measure of damage which the American courts apply in 
cases of nuisance or trespass of the type here involved, viz,, the 
amount of reduction in the value of use or rental value of the land 
caused by the fumigations. . . . 

The Tribunal is of opinion that there is no justification, under 
doctrines of American law, for assessing damages to improvements 
separately from the land in the manner contended for by the United 
States. Any injury to improvements—other than physical injury - 
is to be compensated in the award of indemnity for general reduction 
in the value of the use or rental value of the property. . . . 

Wfith respect to damage to cleared land not used for crops and 
to all uncleared—other than uncleared land used for timber—the 
Tribunal has adopted as the measure of indemnity, the measure of 
damages applied by American courts, viz,, the amount of reduction 
in the value of the use or rental value of the land. . . . 

The Tribunal has adopted as the measure of indemnity, to be 
applied on account of damage in respect of uncleared land used for 
merchantable timber, the measure of damages applied by American 
courts, viz., that since the destruction of merchantable timber will 
generally impair the value of the land itself, the measure of damage 
should be the reduction in the value of the land itself due to such 
destruction of timber; but under the leading American decisions, 
however, the value of the merchantable timber destroyed is, in 
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general, deemed to be substantially the equivalent of the reduction 
in the value of the land. . . . The Tribunal is of opinion, here as 
elsewhere in this decision, that, in accordance with American law, 
it is not restricted to the method proposed by the United States in 
the determination of the amount of damages, so long as its findings 
remain within the amount of the claim presented to it. . . , 

With regard to damage due to destruction and impairment of 
growing timber- not of merchantable size- the Tribunal has adopted 
the measure of damages applied by American courts, viz., the reduc¬ 
tion in value of the land itself due to such destruction and 
impairment. . . . 

On the basis of the foregoing statements as to damage and as to 
indemnity for damage with respect to cleared land and uncleared 
land, the Tribunal has awarded with respect to damage to cleared 

land and uncleared land.other than uncleared land used for timber— 

an indemnity of $62,000; and with respect to damage to uncleared 
land used for timber, an indemnity of $16,000. . . . Such indemnity 
is for the period from January 1, 1932, to October 1, 1937. 

. . . With regard to ‘ damages in respect of business enterprises ’, 
the counsel for the United States . . . stated: ‘ The business men 
unquestionably have suffered loss of business and impairment of 
the value of good will because of the reduced economic status of 
the residents of the damaged area.’ The Tribunal is of opinion that 
damage of this nature ‘ due to reduced economic status ’ of residents 
in the area is too indirect, remote, and uncertain to be appraised 
and not such for which an indemnity can be awarded. None of the 
cases cited by counsel sustains the proposition that indemnity can 
be obtained for an injury to or reduction in a man’s business due to 
inability of his customers or clients to buy, which inability or 
impoverishment is caused by a nuisance. Such damage, even if proved, 
is too indirect and remote to become the basis, in law, for an award 
of indemnity. . . . 

With respect to C damages in respect of the wrong done the 
United States in violation of sovereignty ’,) the Tribunal finds it 
unnecessary to decide whether the facts proven did or did not consti¬ 
tute an infringement or violation of sovereignty of the United States 
under international law independently of the Convention, for the 
following reason: By the Convention, the high contracting parties 
have submitted to this Tribunal the questions of the existence of 
damage caused by the Trail Smelter in the State of Washington, 
and of the indemnity to be paid therefor, and the Dominion of 
Canada has assumed . . . such undertakings as will ensure due 
compliance with the decision of this Tribunal. The Tribunal finds 
that the only question to be decided on this point is the interpretation 
of the Convention itself. The United States . . . itemises under the 
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claim of damage for ‘ violation of sovereignty ’ only money expended 
‘for the investigation undertaken by the United States Government 
of the problems created in the United States by the operation of the 
Smelter at Trail \ The Tribunal is of opinion that it was not within 
the intention of the parties, as expressed in the words ‘ damage caused 
by the Trail Smelter’ in Article III of the Convention, to include 
such moneys expended. . . . Since the United States has not specified 
any other damage based on an alleged violation of its sovereignty, 
the Tribunal does not feel that it is incumbent upon it to decide 
whether, in law and in fact, indemnity for such damage could have 
been awarded if specifically alleged. . . . In . . . cases of international 
arbitration cited by the United States, damages awarded for expenses 
were awarded, not as compensation for violation of national 
sovereignty, but as compensation for expenses incurred by individual 
claimants in prosecuting their claims for wrongful acts by the 
offending Government. 

In his oral argument, the Agent of the United States . . . claimed 
repayment of the aforesaid expenses of investigations on a further 
and separate ground, viz., as an incident to damages. . . . The 
Tribunal is unable to accept this view. While in cases invtdving 
merely the question of damage to individual claimants, it may be 
appropriate for an international tribunal to award costs and expenses 
as an incident to other damages proven . . , the Tribunal is of 
opinion that such costs and expenses should not be allowed in a 
case of arbitration and final settlement of a long-pending controversy 
between two independent Governments, such as this case, where each 
Government has incurred expenses and where it is to the mutual 
advantage of the two Governments that a just conclusion and 
permanent disposition of an international controversy should be 
reached. . . . 

The Tribunal is, therefore, of opinion that neither as a separable 
item of damage nor as an incident to other damages should any award 
be made for that which the United States terms * violation of 
sovereignty . 

In conclusion, the Tribunal answ'crs Question 1 in Article HI as 
follows: Damage caused by the Trail Smelter in the State of Wash¬ 
ington has occurred since January 1, 1932, and up to October 31, 
1937, and the indemnity to be paid therefor is $78,000, and is to be 
complete and final indemnity and compensation for all damage which 
occurred between such dates. Interest at the rate of six per centum 
per year will be allowed on the above sum . . . from the date of 
the filing of this report and decision until date of payment. This 
decision is not subject to alteration or modification by the Tribunal 
hereafter. 

The fact of existence of damage, if any, occurring after October 1, 
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1937, and the indemnity to be paid therefor, if any, the Tribunal will 
determine in its final decision. 

As to Question No. 2, in Article III of the Convention, . . . the 
Tribunal declares that until the date of the final decision . . . the 
Trail wSmelter shall refrain from causing damage in the Slate of 
Washington in the future to the extent set forth . . . until October 1, 
1940, and thereafter to such extent as tlie Tribunal shall require in 
the final decision. . . . 

As to Question No. 3. in Article Ill of the Convention, . . . the 
Tribunal is unable at the present time, with the information that 
has been placed before it, to determine upon a permanent regime, 
for the operation of the Trail Smelter. On the other hand, in view 
(^f the conclusions at which the Tribunal has arrived . . . with respect 
to the nature, the cause, and tlie course of the fumigations, ... the 
Tribunal feels that the information now available docs enable it to 
predict, with some degree of assurance, that a permanent regime based 
on a more adequate and inten.sive study and knowledge of meteoro¬ 
logical conditions in the valley, and an extension and improvement of 
the methods of operation of the plant and its control in closer relation 
to such meteorological conditions, will elVectively prevent future 
significant fumigations in the I'nilcd States, without unreasonably 
restricting the output of the plant. 

Yo enable it to establish a permanent regime based on the more 
adequate and inlensi\e study and knowledge above referred to, the 
Fribunal establishes the following temporary regime. . . . 


Final Decision 

. . . The first question under Article 111 of the Convention . . . 
has been answered by the Tribunal in its previous decision, as to the 
period from .lanuary I, 1^132, to October 1, 1937. . . . 

Concerning this question, three claims arc now propounded by 
the Ihiitcd States. 

The Tribunal is requested to ‘reconsider its decision with respect 
to expenditures incurred by the Cnited States during the period 
.lanuary 1, 1932, to .June 30, 1936 \ . . . 

This claim was dealt with in the previous decision and was 
disallowed. 

The indemnity found by the 1 ribunal to be due for damage which 
had occurred since January I, 1932, up to October I. 1937. . . . was 
paid by the Dominion of Canada to the United Slates and received 
by the latter without reservations. The decision of the Tribunal in 
respect of damage up to October 1. 1937, was thus complied with 
in conformity with Article XII of the Convention. If it were not, in 
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itself, final in this respect, the decision would have assumed a character 
of finality through this action of the parties. 

But this finality was inherent in the decision. . . . 

There can be no doubt that the Tribunal intended to give a final 
answer to Question 1 for the period up to October 1, 1937. This is 
made abundantly clear . . in particular, by the words: ‘ This 

decision is not subject to alteration or modification by the Tribunal 
hereafter.’ 

In proceeding as it did the Tribunal did not act exclusively on its 
own interpretation of the Convention. It stated to the Governments 
its intention of granting damages for the period down to October 1, 
1937, whilst ordering further investigations before establishing a 
permanent regime. It is with this understanding that both Govern¬ 
ments . . . concurred in the extension of time requested. 

This interpretation . . ., moreover, is not in contradiction with 
the intention of the parties as expressed in the Convention. It was 
foreseen at the time that further investigations might be needed, 
after the hearings had been ended. . . . But the duty was imposed 
upon the Tribunal to reach a solution just to all parties concerned. 
This result could not have been achieved if the Tribunal had been 
forced to give a permanent decision as to a regime on the basis of 
data which it and both its scientific advisers considered inadequate 
and un.satisfactory. And, on the other hand, it is obvious that equity 
would not have been served if the Tribunal, having come to the 
conclusion that damage had occurred after January 1, 1937, had 
withheld its decision granting damages for more than two and one 
half years. 

The Tribunal will now consider whether its decision concerning 
Question No. 1, up to October 1. 1937, constitutes res judicata. 

... In deciding in conformity with international law an inter¬ 
national tribunal may, and, in fact, frequently docs, apply national 
law'; but an international tribunal will not depart from the rules of 
international law in favour of divergent rules of national law unless, 
in refusing to do so, it would undoubtedly go counter to the expressed 
intention of the treaties whereupon its powers are based. This would 
particularly seem to be the case in matters of procedure. In this 
respect attention should be paid to the rules of procedure adopted 
by this Tribunal, . . . w'herein it is said: ‘ With regard to any matter 
as to w'hich express provision is not made in these rules, the Tribunal 
shall proceed as international law, ju.stice and equity may require.’ 
Undoubtedly such provisions could not prevail against the Convention, 
but they show, at least, how . . . Article IV of the Convention was 
understood at the time. According to the latter, the Tribunal shall 
apply the law and practice followed in dealing with cognate questions 
in the United States of America as well as international law and 



Case 196] The Trail Smelter Arbitration 837 

practice. The text does not bind the Tribunal to apply national 
law and practice to the exclusion of international law and practice. 

It is further to be noted that the words ‘ the law and practice 
followed in the United States ’ are qualified by ‘ in dealing with cognate 
questions \ Unless these latter words are disregarded, they mean 
a limitation of the reference to national law. What this limitation 
is. becomes apparent when one refers to the questions set forth in the 
previous Article. These questions are questions of damage caused 
by smelter fumes, of indemnity therefor, of measures or regime to 
be adopted or maintained by the Smelter with or without indemnity 
or compensation. They may be questions of law or questions of 
practice. The practice followed, for instance, in injunctions dealing 
with problems of smelter fumes may be followed in so far as the 
nature of an arbitral tribunal permits. But general questions of law 
and practice, such as the authority of the res judicata and the 
exceptions thereto, are not ‘ comialc questions ’ to those of Article 
111 . ... 

. . . The ‘ cognate questions' (the) parties had in mind in drafting 
the Convention were primarily those questions which, in cases between 
private parties, find their answer in the law of nuisance. 

That the sanctity of res judicata attaches to a final decision of an 
international tribunal is an essential and settled rule of international 
law'. 

If it is true that international relations based on law and justice 
require arbitral or judicial adjudication of international disputes, it 
is equally true that such an adjudication must, in principle, remain 
unchallenged, if it is to be effective to that end. 

Numerous and important decisions of arbitral tribunals and of 
the Permanent Court of International Justice ' show' that this is, in 
effect, a principle of international law. . . . 

There is no doubt that in the present case, there is res judicata. 
The three traditional elements for identification: parties, object and 
cause . . . arc the same. . . . 

In the present case, the decision was not preliminary or incidental. 
Neither w^as it a decision on a question of jurisdiction. There is some 
authority ’ in support of the contention that a decision upon the 
question of jurisdiction only may, under certain circumstances, be 
reversed by the same court; and it might be argued . . . that a decision 
merely denying jurisdiction can never constitute res judicata as 
regards the merits of the case at issue. But assuming the first con- 

^ Pious Funds Case (1902). P.C.A.. No. 1, sec above. No. 190. 

* Polish Postal Service in Danzift (1925), Series B, No. 11, see above, No. 189. 

* Tiedemann v. Poland (1926), 7 Recucil des Decisions des Trihunaux Arhitraux 
Mixtes, p. 702. 
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tention to be correct as the second undoubtedly is, that would not 
afTect the issue in the present case. Here, ... the decision was not 
one denying jurisdiction. 

The United States does not contend that the previous decision is 
void for excess of power, but asks for reconsideration and revision, 
as far as the costs of investigation are concerned, on account of a 
material error of law. 

In the absence of agreement between parties, the first question 
concerning a request tending to revision of a decision constituting 
res judicata, is: can such a request ever be granted in international 
law, unless special powers to do so have been expressly given to the 
tribunal? . . . 

Whether final, in part, or not, the previous decision did not give 
final answers to all the questions, dhe tribunal, by that decision, 
did not became functus officio. Part of its task was yet before it 
when the request for revision was presented. Under those circum¬ 
stances, the diilicultics and imceriainiies do not arise that might 
present themselves where an arbitral tribunal, liaving completed its 
task and finally adjvnirned, would be requested to reconsider its 
decision. 

The Tribunal, therefore, decides that, at this stage, at least, the 
Coinenlion does not den\ it the power to grant a revision. . . . 

The second question is whether re\ision should be granted: and 
this question subdivides itself into two separate parts: first, whether 
the petition for revision should be enieriained, and second, if enter¬ 
tained, whether the pre\ioiJs decision slKuild be revised in view of 
the considerations presented b\ the United Slates. . . . 

. . . The petition is founded upon an alleged error in law. It is 
contended by the United Stales that the 7 ribunal erred in the inter¬ 
pretation of the Convention when it decided that the monies expended 
for the investigation undertaken by the United Slates Government of 
the problems created in the U’nited Stales by the operation of the 
Smelter at frail cmild not be included within the ‘damage caused 
by the Trail Smelter’. . . . 

. . . No crriir of law is considered as a possible basis for revision, 
either by the Hague Convention or by the Statute of the Permanent 
Court of International .luslice. . . . 

Except for cases where a second hearing before the same or 
another 'fribunal was agreed upon between the Governments or 
their Agents in the case, there are few cases of awards where rehearing 
or revision was granted. . . . 

A mere error in law is no sullicient ground for a petition tending 
to revision. 
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The formula ‘ essential error ’ originated in a text voted by the 
International Law Institute in 1876. From its inception, its very 
authors were divided as to its meaning. . . . 

The Tribunal is of opinion that the proper criterion lies in a 
distinction not between ‘ essential ’ errors in law and other such 
errors, but between ‘ manifest ’ errors, . . . such as would be com¬ 
mitted by a tribunal that would overlook a relevant treaty or base 
its decision on an agreement admittedly terminated, and other errors 
in law. At least, this is as far as it might be permissible to go on the 
strength of precedents and practice. The error of interpretation of 
the Convention alleged by the petitioner in revision is not such a 
' manifest ’ error. Further criticisms need not be considered. The 
assumption that they are justified would not suflice to upset the 
decision. 

For these reasons, the Tribunal is of opinion that the petition 
must be denied. 

The Tribunal is requested to say that damage has occurred in 
(he Slate of Washington since October 1, 1937, as a consequence of 
the emission of sulphur dioxide by the smelters ... at Trail, and 
that an indemnity . . . should be paid therefor. . . . 

As a result (of its examination of the evidence, reports and records, 
the rrihunal) has come to the conclusion that the United States has 
failed to prove that any fumigation between October 1, 1937, and 
October 1, 1940, has caused injury to crops, trees or otherwise. 

T he Tribunal is finally requested as to Question 1 to find with 
respect U) expenditures incurred by the United States during the 
period July 1. 193(\ to September 1, 1940, that the I nited Slates is 
entitled to be indemnilied . . . with interest at the rate of five per 
ccnrinn per annum, . . , 

So far as the claim is made for indemnity for costs of investiga¬ 
tions undertaken between July 1, 1936. and October 1, 1937, it cannot 
be allowed for the reasons stated above with reference to costs of 
investigations from January 1, 1932, to June 30, 1936. The Tribunal, 
therefore, will now consider the question of the costs of investigations 
made since October I, 1937. 

Under Articles XIV, the Convention took effect immediately upon 
exchange of ratifications. Ratifications were exchanged ... on 
August 3, 1935. Thus, the Convention was in force at the beginning 
of the period covered by this claim. Under the Convention . . . 
each Government shall pay the expenses of the presentation and 
conduct of its case before the Tribunal. Whatever may have been 
the nature of the expenditures previously incurred, the Tribunal finds 
that monies expended by the United States in the investigation, pre¬ 
paration and proof of its case after the Convention providing for 
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arbitral adjudication . . . had been concluded and had entered into 
force, were in the nature of expenses of the presentation of the case. 
An indemnity cannot be granted without reasonable proof of the 
existence of an injury, of its cause and of the damage due to it. 
The presentation of a claim for damages includes, by necessary 
implication, the collection in the field of the data and the preparation 
required for their presentation as evidence in support of the statement 
of facts. . . . 

It is argued that where injury has been caused and the continuance 
of this injury is reasonably feared, investigation is needed and that 
the cost of this investigation is as much damageable consequence of 
the injury as damage to crops and trees. It is argued that the 
indemnity provided for in Question No. 1 necessarily comprises 
monies spent on such investigation. 

There is a fundamental difference between expenditure incurred 
in mending the damageable consequences of an injury and monies 
spent in ascertaining the existence, the cause and the extent of the 
latter. 

These are not part of the damage, any more than other costs 
involved in seeking and obtaining a judicial or arbitral remedy, such 
as the fees of counsel . . . 

The Convention does not warrant the inclusion of the cost of 
investigations under the heading of damage. . . . 

The damage for which indemnity should be paid is the damage 
caused by the Trail Smelter in the State of Washington. Investigations 
in the field took place there and it happens that experiments were 
conducted in that State. But these investigations were conducted 
by Federal agencies. The 'damage’ -assuming ex hypothesi that 
monies spent on the salaries and expenditures of the investigators 

should be so termed- was therefore caused, not in one State in 

particular, but in the entire territory of the iJnion. . . . 

The preamble (of the Convention) stales that the damage com¬ 
plained of is damage caused by fumes in the Slate of Washington, and 
there is every reason to admit that this, and this alone, is what is 
meant by the same word when it is used again in the text of the 
Convention. . . . 

If, under the Convention, the monies spent by the United States 
on investigations cannot be looked upon as damage, no indemnity 
can be claimed therefor, under the latter, even if such expenses 
could not properly be included in the ‘ expenses of the presentation 
and conduct ’ of the case. If there were a gap in the Convention, 
the claim ought to be disallowed, as it is unsupported by international 
practice. 

When a State espouses a private claim on behalf of one of its 
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nationals, expenses which the latter might have incurred in prosecuting 
or endeavouring to establish his claim prior to the espousal are 
sometimes included and, under appropriate conditions, may legiti¬ 
mately be included in the claim. They are costs incidental to the 
damage, incurred by the national in seeking local remedy or redress, 
as it is, as a rule, his duty to do. if, on account of injury suffered 
abroad, he wants to avail himself of the diplomatic protection of his 
Stale. The Tribunal, however, has not been informed of any case 
in which a government has sought before an international jurisdiction 
or been allowed by an international award or judgment indemnity 
for expenses incurred by it in preparing the proof for presenting a 
national claim or private claims which it has espoused. . . . 

In the absence of authority established by settled precedents, the 
Tribunal is of (^pinion that, where an arbitral tribunal is requested 
to award the expenses of a Government incurred in preparing proof 
to support its claim, particularly a claim for damage to the national 
territory, the intent to enable the Tribunal to do so should appear, 
either from the express language of the instrument which sets up the 
arbitral tribunal or as a necessary implication from its provisions. 
Neither such express language nor implication is present in this case. 

It is to be noted from the above, that even if the Tribunal had 
the power to reopen the case as to the expenditures by the United 
States from January 1, 1932, to October 1. 1937, the Tribunal would 
have reached the same conclusion as to such expenditures and would 
have been obliged to allirm its decision made in the Report filed on 
April 16. 1938. 

The Tribunal , . . answers Question No. 1 with respect to the 
period from October 1, 1937, to October 1, 1940, as follows: 

No damage caused by the Trail Smelter in the State or Washington 
has occurred since October 1, 1937, and prior to October 1, 1940, and 
hence no indemnity should be paid therefor. 

. . . Damage has occurred since January 1, 1932. ... To that 
extent, the first part of the (first) question has thus been answered 
in the affirmative. . . . 

The first question which arises is whether the (second) question 
should be answered on the basis of the law followed in the United 
States or on the basis of international law. The Tribunal, however, 
finds that this problem need not be solved here as the law followed 
in the United States in dealing with the quasi-sovereign rights of 
the States of the Union in the matter of air pollution, whilst more 
definite, is in conformity with general rules of international law. 

Particularly in reaching its conclusions as regards this question 
as well as the next, the Tribunal has given consideration to the desire 
of the high contracting parties ‘ to reach a solution just to all parties 
concerned 
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. . . ‘ A State owes at all limes a duty to protect other States 
against injurious acts by individuals from within its jurisdiction.’® 
. . . International decisions, in various matters, from the Alabama 
case ' onward, and also earlier ones, are based on the same general 
principle, and, indeed, this principle, as such, has not been questioned 
by Canada. But the real difliculiy often arises rather when it comes 
to determine what, pro subjecta materie, is deemed to constitute an 
injurious act. . . . 

No case of air pollution dealt with by an international tribunal 
has been brought to the attention of the Tribunal, nor does the 
Tribunal know of any such case. The nearest analogy is that of 
water pollution. But, here also, no decision of an international 
tribunal has been cited or has been found. 

There are, howe\er, as regards both air pollution '' and water 
pollution,” certain decisions of the Supreme Court of the United 
States which may legitimately be taken as a guide in this held of 
international law, for it is reasonable to follow by analogy, in inter¬ 
national cases, precedents established by that court in dealing with 
controversies between Stales of the I mion or with other controversies 
concerning the quasi-sovereign rights of such States, where no contrary 
rule prevails in international law and no reason for rejecting such 
precedents can be adduced from the limitations of sovereignlv 
inherent in the Constitution of the United States. . . . 

In . . . State of Ncn' York v. State of New' Jersey . the 
court said: ' the burden upon the Stale of New Yt>rk of sustaining 
the allegations of its bill is much greater than that imposed upon a 
complainant in an ordinary suit between private parlies. Before this 
court can be moved to exercise its extraordinary power under the 
Constitution to camtrol the conduct of one Stale at the suit of another, 
the threatened invasion of rights must be of scrit^iis magnitude and 
it must be established by clear and convincing evidence.' 

What the Supreme Court .says there of its power under the Con¬ 
stitution equally applies to the extraordinary power granted this 
Tribunal under the Convention. What is true between Stales of the 
Union is, at least equally true concerning the relations between the 
United States and the Dominion of Canada. . . . 

The Tribunal, therefore finds that the above decisions, taken as a 
whole, constitute an adequate basis for its conclusions, namely, that, 
under the principles (T international law, as well as the law of the 

’• Faglcltin, Responsihititw of Stales in International Law, 1928, p. 80. 

M1872) 1 Moore, International Arbitrations, p. 653, see above. No. 172. 

“ C'f. Georgia v. 'Icnnessee Copper Co. (1907), 206 U.S. 2.30, same v. Ducktow n 
Sulphur, Copper and Iron Co., Ltd. (1915), 237 U.S. 474. 

‘Cf. Missouri v. Illinois (1906), 200 U.S., 496; New Jersey v. City of New 
York (1931), 183 U.S., 473. 

^’■(1921), 256 U.S., 296, 309. 
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United Slates, no State has the right to use or permit the use of its 
territory in such a manner as to cause injury by fumes in or to the 
territory of another or the properties or persons therein, when the 
case is of serious consequence and the injury is established by clear 
and convincing evidence. 

riie decisions of the Supreme Court of the United States which 
are the basis of these conclusions are decisions in equity and a 
solution inspired by them, together with the regime hereinafter 
prescribed, will, in the opinion of the Tribunal, be ‘ just to all parties 
concerned as long, at least, as the present conditions in the Columbia 
River Valley continue to prevail. 

Considering the circumstances of the case, the Tribunal holds 
that the Dominicni of Canada is responsible in international law for 
the conduct of the Trail Smelter. Apart from the undertakings of 
the Convention, it is, therefore, the duty of the Government of the 
Dominion (>f Canada to see to it that this conduct should be in 
conformity with the obligation of the Dominion under international 
law as herein determined. 

The Tribunal, therefore, answers Question No. 2 as follows: So 
long as the present conditions in the Columbia River Valley prevail, 
the Trail Smeller shall be required to refrain from causing any 
damage through fumes in the wState of Washington; the damage herein 
referred to and its extent being such as w'ould be recoverable under 
the decisions of the courts of the United States in suits between 
private individuals. The indemnity for such damage should be foxd 
in such manner as the Governments . . . should agree upon. 

. . . Answering (the third) question in the light of the preceding 
one, since the Tribunal has . . . found that damage caused by the 
Trail Smeller has occurred in the State of Washington since January 1, 
1932, and since the Tribunal is of opinion that damage may occur 
in the future unless the operations of the Smeller shall be subject to 
some control, in order to avoid damage occurring, the Tribunal now 
decides that a regime or measure of control shall be applied to the 
operations of the Smelter and shall remain in full force unless and 
until modified in accordance with the provisions hereinafter set 
forth. . . . 

. . . The Tribunal is of opinion that the prescribed regime will 
probably remove the causes of the present controversy and . . . will 
probably result in preventing any damage of a material nature 
occurring in the State of Washington in the future. 

But since the desirable and expected result of the regime or 
measure of control hereby required to be adopted and maintained 
by the Smelter may not occur, and since in its answ'er to Question 
No. 2, the Tribunal has required the Smelter to refrain from causing 
damage in the State of Washington in the future, ... the Tribunal 



844 Judicial International Institutions [Chap. 37 

answers Question No. 4 and decides that on account of decisions 
rendered by the Tribunal in its answers to Question No. 2 and 
Question No. 3 there shall be paid as follows: (the Tribunal then 
provided that if any damage should occur in the future, or if the 
United States should find it necessary to appoint agents to ascertain 
whether any damage had occurred, then an indemnity or reimburse¬ 
ment for reasonable expenses should be paid in accordance with 
arrangements made by the two Governments) under Article XT of 
the Convention. . . . 
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PiRMANLNr Court of Intfrnational Justice 

Nomination of the Netherlands Workers’ Delegate to 
the Third Session of the International Labour 

Conference 

(1922) Series B, No. 1 

By Article 389, paragraph 3, of the Treaty of Versailles,' it is provided 
that delegates of employers and employees to International Labour 
Conferences shall be chosen ‘ in agreement with the industrial organisa¬ 
tions . . . which are most representative of emplo\ers or workpeople 
... in their respective countries \ 

To the first and second sessions of the International Labour 
Conference the Netherlands Government sent a workers’ delegate 
who had been chosen in agreement with the Netherlands Confederation 
of Trades Unions, the largest such organisation in the Netherlands. 
To the third session, however, a delegate was sent who had been 
chosen in agreement with the Confederation of Catholic Trades 
Unions, the Confederation of Christian Trades Unions, and the 
Netherlands General Confederation of Trades Unions, which together 
had a larger membership than the Netherlands Confederation. The 
Netherlands Confederation of Trades Unions sent a protest against 
this nomination to the International Labour Office, but the Confer¬ 
ence admitted the appointee of the Netherlands Government on the 
understanding that this admission did not constitute a precedent. The 
Conference adopted a resolution requesting the Council of the League 
of Nations to ask the Court for an advisory opinion on the 
interpretation of Article 389. 

The question put to the Court was framed to inquire whether the 
* 112 B.F.S.P., 1919, p. 1. 

845 
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Netherlands appointee had been nominated in accordance with the 
terms of Article 389* paragraph 3, of the Treaty of Versailles. The 
Court answered the question in the aifirmative. 

Opinion 

Per Curiam : 

. . . The Netherlands Confederation of Trades Unions is . . . 
the most numerous organisation of the kind in Holland. 

It would not necessarily follow that it is the most representative, 
but for the purposes of this opinion it may be assumed to be so. 

The General Conference of Representatives of Members of the 
International Labour Organisation is composed of four representa¬ 
tives of each of the Members, of whom two are to be Government 
Delegates, and the two others arc to be delegates representing 
respectively the employers and the workpeople of each of the 
Members. . . . 

There is no limitation upon the freedom of choice by the Govern¬ 
ment in appointing the two Government Delegates, but with regard 
to the choice of the non-Government Delegates a limilalii^n is imposed. 
By the third paragraph of Article 389 of the rreaty. the Members 
undertake that, if industrial organisations exist in the country, the 
Member shall nominate non-Go\ernmcnt Delegates chosen in agree¬ 
ment v\ith industrial organisations which arc most representative t9‘ 
employers or workpeople, as the case may be, in their respective 
countries. 

The engagement contained in the third paragraph is not a mere 
moral obligation. It is a part of the 'l'reai> and constitutes an obliga¬ 
tion by which the Parties to the Treaty are bound to one another. 

The obligation is that the persons nominated should have been 
chosen in agreement with the organisations most representative of 
employers or workpeople, as the case may be. There is no delinition 
of the w'ord ‘ representative ’ in the Treaty. The most representative 
organisations for this purpo.se are, of course, those organisations 
which best represent the employers and the workers respectively. 
What these organisations are, is a question to be decided in the 
particular case, having regard to the circumstances in each particular 
country at the time when the choice falls to be made. Numbers are 
not the only test of the representative character of the organisations, 
but they are an important factor: other things being equal, the most 
numerous will be the most reprc.sentative. The Article throws upon 
the Government of the State the duty of deciding, on the data at 
its disposal, what organisations are, in point of fact, the most repre¬ 
sentative. Its decision on this question may, however, be reviewed 
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under the seventh paragraph of this Article," and the Conference 
has the power, by a two-thirds majority, to refuse to admit any 
delegate whom it does not deem to have been nominated in accord¬ 
ance with the Article. Such a refusal to admit may be based on any 
grounds, cither of fact or law, which satisfy the Conference that the 
delegates have not been so nominated. 

file Netherlands Government . . . came to the conclusion that 
three organisations, the Catholic Confederation, the Christian Con¬ 
federation and the General Confederation, were collectively more 
representative of the workpeople of the Netherlands than the Nether¬ 
lands Confederation. The Government accordingly nominated the 
delegate in agreement with those three organisations. 

Could the Netherlands Government dispense with an agreement 
with the Netherlands Confederation of Trades Unions, and content 
itself with an agreement with the three other organisations? 

In order to reply to this question, it must first of all be decided 
whether the agreement must be with only one organisation. . . . 

In accordance with the terms of the first paragraph of Article 
3S9,' the Workers’ Delegate represents all workers belonging to a 
parlicular Member. The only object of the intervention of industrial 
organisations, in connection with the selection of delegates and 
advisers, is to ensure, as far as possible, that the Governments should 
nominate persons whose opinions are in harmony with the opinions 
of employers and workers respectively. If, therefore, in a particular 
country there exist several industrial organisations representing tne 
working classes, the Government must take all of them into con¬ 
sideration w'hcn it is proceeding to the nomination of the workers’ 
delegate and his technical advisers. Only by acting in this w^ay can 
the Ginernment succeed in clioosing persons who, having regard to 
the particular circumstances, will be able to represent at the Confer¬ 
ence the views of the working class concerned. . . . 

It has been contended that it would be advantageous if the delegate 
were to represent a single organisation and not a group of organisa¬ 
tions, whose policies may dilTer. I'he Court confines itself to ob.serving 
that no suggestion to the elTect that only one organisation should be 
represented is anywhere to be found in the Treaty, which, on the 
contrary, expressly refers, in the first paragraph of Article 389, to 
the representation of the workers of each particular country. 

‘ I hc credentials of Delegates and their advisers shall he subject to scrutiny 
by the Conference, which may. by two-thirds of the votes cast by the Delegates 
present, refuse to admit any Delegate or adviser whom it deems not to have 
been nominated in accordance with this Article.' 

* ‘ . . . The Cieneral Conference of Representatives of the Members . . . shall 
be composed of four Representatives of each of the Members, of whom two 
shall be GovQrnment Delegates and the two others shall be Delegates repre¬ 
senting respectively the employers and the workpeople of each of the 
Members.' 
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The Netherlands Confederation of Trades Unions has also con¬ 
tended that, even admitting that the text of paragraph 3 . . . 
purports to include several workers* and employers’ organisations, 
the delegate was not nominated in accordance with the provisions 
of the paragraph in question, because an agreement with three 
organisations which do not include the most numerous organisation, 
is not an agreement with the most representative organisations. The 
meaning of this appears to be that if the plural construction of the 
text is adopted,* the agreement should be made with all the most 
representative organisations. Even admitting that such an interpreta¬ 
tion is reconcilable w'ith the letter of paragraph 3 . . it is clearly 
inadmissible. In order to realise this, it will suffice to point out that 
the construction in question would make it possible for one single 
organisation, in opposition to the wishes of the great majority of 
the workers, to prevent the reaching of an agreement. A construction 
w^hich would have this result must be rejected. 

The aim of each Government must, of course, be an agreement 
with all the most representative organisations of employers and 
workers, as the case may be; that, however, is only an ideal which 
it is extremely difficult to attain, and which cannot, therefore, be 
considered as the normal case and that contemplated in paragraph 3 
of Article 389. 

What is required of the Governments is that they should do their 
best to effect an agreement, which, in the circumstances, may be 
regarded as the best for the purpose of ensuring the representation 
of the workers of the country. 

This is precisely what the Netherlands Ciovernment did, wdien, 
after failing to reach an agreement with all the industrial organisa¬ 
tions which it regarded as the most representative, it nominated the 
Workers’ Delegates in agreement with the organisations which, taken 
together, included a majority of the organised workers of the country. 
This docs not mean that the fortuitous and temporary combination 
of three different organisations was treated by the Netherlands 
Government as a single organisation which, ips(f facto, had become 
the most representative in place of the Netherlands Confederation 
of Trades Unions, Such a fiction is in no way necessary in order to 
explain and justify the action taken by the Government. 

For these reasons the Court . . . answers in the affirmative the 
question referred to it. 


^ An interpretation which understands the word ‘ organisations' as applying 
to the organisations of both employers and workers, and not merely used 
collectively to cover the organisation of employers and that of workers. 
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199 

Permanent Court of International Justice 

Competence of the International Labour 
Organisation with respect to Agricultural 
Labour and Production 

(1922) Series B, Nos. 2 and 3 

At its first session in 1919 the International Labour Conference 
decided to include on the agenda of a future Conference the 
subject of agricultural labour. The French Government protested 
that the International Labour Organisation did not have competence 
to deal with this matter, but at its third session in 1921 the Conference 
declared in favour of its competence. The French representative on 
the Council of the League of Nations subsequently asked the Council 
to request from the Court an advisory opinion as to the Organisation’s 
competence in this connection. This the Council agreed to do. 

Shortly after this, the French Government asked the Council to 
request a supplementary opinion as to the Organisation’s competence 
to deal with problems connected with the organisation and develop¬ 
ment of methods of agricultural production. The Director of the 
International Labour Organisation informed the Council that the 
Organisation did not claim the right to deal with this matter, which 
it regarded as being within the competence of the International 
Institute of Agriculture. The French Government said it was its 
desire that the matter of competence should be dealt with in all its 
aspects, and suggested that the two requests should be consolidated. 
The Council agreed to request an advisory opinion. 

The Court delivered its two opinions on the same day, expressing 
its belief that the Organisation possessed competence with regard 
to agricultural labour, but not production. 


Opinion 

Per Curiam: 

Agricultural Labour 

... In considering the question before the Court upon the lan¬ 
guage of the Treaty (of Versailles)/ it is obvious that the Treaty 
must be read as a whole, and that its meaning is not to be determined 
merely upon particular phrases which, if detached from the context, 
may be interpreted in more than one sense. 

It was much urged in argument that the establishment of the 
International Labour Organisation involved an abandonment of 
rights derived from national sovereignty, and that the competence of 

> 112 B.F.S.P., 1919, p. 1. 

54 
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the Organisation, therefore, should not be extended by interpretation. 
There may be some force in this argument, but the question in every 
case must resolve itself into what the terms of the Treaty actually 
mean, and it is from this point of view that the Court proposes to 
examine the question. 

As Part XIII expressly declares, the design of the Contracting 
Parties was to establish a permanent labour organisation.^ This in 
itself strongly‘militates against the argument that agriculture, which 
is . . . the most ancient and greatest industry in the world, employing 
more than half of the world’s wage-earners, is to be considered as 
left outside the scope of the International Labour Organisation 
because it is not expressly mentioned by name. 

The comprehensive character of Part XIII is clearly shown in 
the Preamble, which declares that ‘ conditions of labour ’ conditions 
de travail exist ‘ involving such injustice, hardship and privation to 
large numbers of persons as to produce unrest so great that the peace 
and harmony of the world are imperilled An improvement of these 
conditions the Preamble declares to be urgently required in various 
particulars. . . . 

The Preamble then goes on to state that the reason for dealing 
with the enumerated measures internationally is that ‘the failure of 
any nation to adopt humane conditions of labour is an obstacle in 
the way of other nations which desire to improve the conditions in 
their own countries \ This in itself is applicable to navigation as 
to any industry, and it is also applicable to some extent to fishing 
and to agriculture. The adoption of humane conditions of labour 
in any of these three industries might to some extent be retarded by 
the danger that such conditions would form a handicap against the 
nations which had adopted them and in favour of those which had 
not, in the competition of the markets of the world. 

. . . The High Contracting Parties (then) proceeded . . . to estab¬ 
lish the ‘ permanent organisation ‘ for the promotion of the objects 
set forth in the Preamble ’. 

These are the terms in which the Treaty expressly defines the 
competence of the International Labour Organisation, and language 
could hardly be more comprehensive. 

The language regarding the composition of the General Confer¬ 
ence is really comprehensive.’ In each delegation there is to be a 
representative of the ‘ workpeople ’, or . . . travailleurs. This dele¬ 
gate ... is to be chosen by the Government in agreement with the 
‘ industrial organisations ’ most representative of the ‘ workpeople ’. 

* Article 387. 

® Article 389. 
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The French text speaks of organisations professionnelles and of 
travailleurs without qualification. The word ‘industrial’ in the 
English text is applicable to agriculture, and the word professionnelles, 
the English for which in the Preamble is ‘ vocational is in its 
ordinary sense applicable to organisations of agricultural workers. 

So, when we come to Article 396, defining the functions of the 
International Labour Oltice, we find that they include ‘ the collection 
and distribution of information on all subjects relating to the inter¬ 
national adjustment of conditions of industrial life and labour’. The 
equivalent in the l^rench text of the phrase ‘ conditions of industrial 
life and labour ’ is conditions des travailleurs et regime du travail, 
the word industrici not being used. . . . 

... (It was argued) that Part XIII could not have been intended 
to comprehend agricultural labour, because certain of the general 
principles enunciated in its second section, which forms Article 427 
of the Treaty, arc inapplicable to agriculture. . . . 

That most of these principles are as applicable to agriculture as 
to any other form of labour was not denied. . . . The principles to 
which objection has been made were the fourth, fifth, sixth and ninth.* 
. . . It is sufficient for the present question to say that this 
difficulty is fully recognised in the Treaty, and that, while no measure 
can be applied in any country that does not see fit to adopt it, there 
is nothing in Article 427 that enjoins the application of all the principles 
in their entirety by any particular nation, or at any particular time, 
or to any particular kind of labour. On the contrary, their enunciation 
is introduced with the explicit declaration that the Contracting Parties 
‘ recognise that difficulties of climate, habits and customs, of economic 
opportunity and industrial tradition, make strict uniformity in the 
conditions of labour difficult of immediate attainment ’, but that, 
‘ holding as they do, that labour should not be regarded merely as an 
article of commerce, they think that there are methods and principles 
for regulating labour conditions which all industrial communities 
should endeavour to apply, so far as their special circumstances will 
permit ’. And it is to be observed that the Treaty, in defining the 
powers of the General Conference, similarly provides that * in framing 
any recommendation or draft convention of general application, the 
Conference shall have due regard to those countries in which climatic 
w?onditions, the imperfect development of industrial organisations or 
other special circumstances make the industrial conditions -7^5 
conditions de /’/Wz/.v/nV—substantially different, and shall suggest the 
modifications, if any, which it considers may be required to meet 
the case of such countries It is obvious that these clauses are in 
their terms applicable to agriculture. 

* Eight hours a day or forty-eight hours a week, w'cekly rest of at least twenty- 
four hours, abolition of child labour, and a system of inspection, respectively. 

* Article 405. 
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But. recurring to Article 427, its terms leave the Court in no doubt 
as to its comprehensive character. The first paragraph takes pains 
to recite that the ‘ permanent machinery ’ is concerned with 
‘ the wellbeing. . . of ‘ industrial wage-earners ’.or ... travail- 
leurs salaries. Here there is no limitation or qualification. Nor was 
any to be expected, in view of the fact . . . that Part XIII . . . had 
broadly declared that the concern of the permanent organisation was 
the amelioration of the ‘ conditions of labour ’— conditions de travail. 

The argument for incompetence is found, on analysis, to rest almost 
entirely upon the contention that, because the words industrie and 
indiistrielle, which ordinarily refer to manufactures, occur in the 
French text of certain clauses. Part XIII as a whole must now be 
confined within that limit. . . . 

By Article 440 of the Treaty, it is provided that the English and 
French texts ‘ are both authentic \ . . . 

The function of the French words industrie and industriel is not 
essentially unlike that of the English words ‘ industry ’ and ‘ indus¬ 
trial Though used in a restricted sense in opposition to agriculture, 
in their primary and general sense they include that form of production. 
At the present day the adjective is, especially in French, most 
commonly used in relation to the arts or manufactures, and would 
ordinarily be so understood unless the context indicated that it was 
to be interpreted otherwise. But the context is the final test, and 
in the present instance the Court must consider the position in which 
these words arc found and the sense in which they are employed in 
Part Xlll of the Treaty of V'ersaillcs. 

As to their position, it will be observed that, in the Preamble, 
by which the field of activity of the International Labour Organisa¬ 
tion is defined, they do not occur at all. There the fundamental w'ords 
are ' conditions of labour ’— conditions de travail. So, as has been 
seen in the description of the organisation in agreement w’ith which 
the Governments are to choose the workpeople's delegates and their 
advisers, the word profes.sionnellcs, which ... is wide enough to 
include all forms of industry, is used. . . . 

Turning now to clauses containing the word industriclle, . . . 
chief stress in the argument was placed on the use of the phrase 
importance indicstrielles, in Article 393, and the phrase communautc\s 
industrielles, in Article 427. 

. . . Article 393 provides that the eight persons representing the 
Governments in the Governing Body of the International Labour 
Office shall be named by Members . . . ‘ of the chief industrial 
importance (or) . . . dont I importance industrielle est la plus 
considerable. In Article 427 the phrase ‘ industrial communities ’— 
communautes industrielles —occurs in an expression of opinion, at 
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the close of the Article, that the general principles enunciated in it 
will, if adopted and applied by ‘ industrial communities'— commun- 
autes industrielles —, confer lasting benefits upon ‘ the wage-earners 
of the world 

In the arguments against the inclusion of agriculture, the Court 
thinks that too much importance has been attached to the occasional 
use in the Treaty of the French adjective industriel. The word 
professionnel which has been used in other clauses for the purpose 
of clearly including agriculture, is not applicable in all connections. 
For instance, in Article 393, importance professionnelle would be too 
wide in its meaning, and industrielle is used to take the place of the 
English word ' industrial \ It was in truth difficult to find for this 
purpose any word in French which would not be open to objection 
as either too wide or too narrow'. 

As regards the inclusion of agriculture, the Court is unable to 
find in Part XI11 read as a whole any real ambiguity. The Court has 
no doubt that agricultural labour is included in it. . . . and therefore 
answers in the affirmative the question referred to it. 

(Weiss, Vice-President, and Deputy-Judge Negulesco dissented.) 


Agricultural Production 

. . . The answer to the question now under consideration must 
depend upon the nature of the activities of the International Labour 
Organisation. Only if these activities include the study and promotion 
of agricultural production will the answer to the present question 
be in the affirmative. 

So far as concerns the question of production, there is nothing 
special in the case of agriculture. Any industry, say one for the 
manufacture of cloth, would clearly fall within the province of the 
International Labour Organisation. They can promote, iii the manner 
specified in the Treaty, the adoption of any measures calculated to 
benefit those engaged in the industry, particularly with regard to any 
of the points specifically mentioned. It would be a totally different 
matter if the International Labour Organisation should ever make 
any claim to the right to consider the question of improvements in 
manufacturing processes, with the view' of increasing the output or 
improving the article produced. The question of an increase of 
production in agriculture must be dealt with in this respect exactly 
in the same manner as the question of improvements in the output 
of any article of manufacture. 

Do the functions of the Organisation extend to the promotion of 
improvements in the processes tending to increase the amount of 
production? 
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It appears to the Court that they do not; either in the case of 
agriculture or in the case of any other branch of industry. 

. . . The object for which the International Labour Organisation 
was founded was the amelioration of the lot of the workers and the 
adoption of humane conditions. . . . 

The organisation and development of the means of production 
are not committed to the Organisation. It may be that in some cases 
the improvement of the conditions of the workers may increase the 
amount of the production. . . . 

It does not follow that the International Labour Organisation 
must totally exclude from its consideration the elTect upon production 
of measures which it may seek to promote for the benefit of the 
workers. If it should appear that a particular measure would involve 
a material diminution of production, this might be a matter proper 
to be considered by the Organisation before deciding on its adoption, 
although it might be desirable in other respects. So, for instance, 
protection against sickness, disease and injury arising out of employ¬ 
ment may in\olve the consideration of methods and processes of 
production, such as the use of white phosphorus,'’’ and of white lead,^ 
both of which have been dealt with as subjects williin the scope of 
international regulation as affecting the conditions of labour. But the 
consideration of methods of organising and developing production 
from the economic point of \iew is in itself alien to the sphere of 
activity marked out for the International Labour Organisation by 
Part Xlll of the Treaty: and, broadly speaking, any effect which the 
performance by the Organisation of its functions under the Treaty 
may have on production is t)nly incidental. On the other hand, it is 
evident that the Organisation cannot be excluded from dealing with 
the matters specifically committed to it by the I'reaty on the ground 
that this may involve in some aspects the consideration of the means 
or methods of production, or of the effects which the proposed 
measures would have upon production. It is only in this way that 
the carrying out of the programme committed to the Organisation 
touches on production, 

... It follows from w'hat has been said that the Court under¬ 
stands the question to be whether the consideration of the means 
of production in itself, and apart from the specific points in respect 
of which powers are conferred upon the International Labour 
Organisation by the Treaty, falls within the competence of the 
Organisation. 

This question . . . the Court answers in the negative. 

(A new Constitution of the International Labour Organisation was 
adopted in October, 1946, 1 Yearbook of the United Nations, 1946-7.) 

M906, 99 B.RS.P., 1905-6, p. 986. 

^ 1921, 1 Hudson, International Legislation^ p. 773. 
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Permanent Court of International Justice 
Status of Eastern Carelia 
(1923) Series B, No. 5 (see above. No. 29) 


201 

Permani-nt Court of International Justice 

Mosul Case—^Interpretation of Article 3 of the 
Treaty of Lausanne 

(1925) Series B, No. 12 

By Article 3 of the Treaty of Lausanne. 1923.* the frontier between 
Iraq and Turkey was to be laid down in friendly arrangement between 
Great Britain and Turkey, the former acting as mandatory of Iraq. 
This arrangement was to be completed by July 5, 1924, but by that 
date no agreement had been reached. Great Britain, therefore, 
requested that the question of the Iraq frontier should be placed on the 
agenda of the Council of the League of Nations. When discussion 
of this item commenced in September, 1924, a Turkish representative 
was present by invitation. In October, 1924, the Council drew the 
‘Brussels Line’ to maintain the status qua. A commission of 
inquiry which had been studying the frontier on the spot reported 
to the Council in July, 1925. A Council sub-committee reported 
that certain preliminary legal que.stions, concerning the nature of the 
decision (arbitral award, recommendation or simple mediation) to 
be taken by the Council, whether the decision of the Council had to be 

’ 28 L.N.T.S.. 1924, p. 11. 
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unanimous, and whether the interested parties could take part in the 
voting, were involved. On the recommendation of its sub-committee 
the Council decided to refer these matters to the Permanent Court of 
International Justice for an advisory opinion. The Turkish Govern¬ 
ment did not consider a legal interpretation was involved, and although 
it submitted documents and answered questions, it sent no representa¬ 
tive to appear before the Court. 

In its opinion the Court held that the decision of the Council would 
constitute a definitive delimitation of the frontier, and that the vote 
must be unanimous, the interested Parties participating, but their 
votes not being counted. 

When the Council discussed this opinion in December. 1925, the 
Turkish representative protested that Turkey was not bound by the 
opinion, since it had not been asked for by a unanimous vote. He 
expressed willingness to take part in mediation or conciliation, but 
not arbitration by the Council. The Council accepted the opinion, 
the sole dissident vote being that of Turkey. Turkey refused to 
participate in the Council meetings in which the decision fixing the 
frontier was arrived at, and the matter was finally settled by a treaty 
between Great Britain, Iraq and Turkey concluded in 1926.* 


Opinion 


Per Curiam: 

. . , Before proceeding to examine the question put to it by the 
Council, the Court wishes to observe that it intends strictly to confine 
it.self to consideration of these questions, without in any way pre¬ 
judging the merits of the problem before the Council; nothing in the 
present opinion, therefore, is to be interpreted as anticipating the 
solution of that problem. 

The first question ■' put to the Court regards the nature of the 
‘ decision to be reached ’ by the Council under Article 3. paragraph 2, 
of the Treaty of Lausanne. In order to be able to reply to it, that 
article must be analysed, w'ith a view to discovering any factors 
which may determine the nature of the decision. The explanatory 
phrase following the question indicates that the nature of the func¬ 
tions to be undertaken by the Council must be defined, having 
particular regard to the effect that its decision is intended to produce 
in relation to the Parties, that is to say, whether it is intended to be 
binding upon them. . . , 

The mission which the Court has to fulfil is to interpret a treaty 
M7 L.N.T.S., 1926, p. 419. 

^ ‘ What is the character of the decision to be taken by the Council in virtue 
of Article 3, paragraph 2, of the Treaty of Lausanne—is it an arbitral award, 
a recommendation or a simple mediation? * 
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provision namely. Article 3, paragraph 2, of the Treaty of Lausanne 
—which runs as follows: 

‘ From the Mediterranean to the frontier of Persia, the frontier 
of Turkey is laid down as follows: 

‘(1) With Syria: 

‘The frontier described in Article 8 of the Franco-Turkish Agree¬ 
ment of October 20. 1921; 

‘(2) With Iraq: 

‘The frontier between Turkey and Iraq shall be laid down in 
friendly arrangement to be concluded between Turkey and Great 
Britain within nine months. 

‘ In the event of no agreement being reached between the two 
Governments within the time mentioned, the dispute shall be referred 
to the Council of the League of Nations. 

‘ The Turkish and British Governments reciprocally undertake that, 
pending the decision to be reached on the subject of the frontier, no 
military or other movement shall take place which might modify in 
any way the present state of the territories of which the final fate 
will depend upon that decision.’ 

. . . The Court is of opinion that in signing Article 3, paragraph 2, 
of the Treaty of Lausanne, the intention of the Parties was. by means 
of recourse to the Council, to insure a definitive and binding solution 
of the dispute which might arise between them, namely, the final 
determination of the frontier. The Court feels bound to adopt this 
interpretation for the following reasons; 

Article 3 ... is intended to lay down the frontier of Turkey from 
the Mediterranean to Persia. It draws a distinction between two 
different sections of this frontier. . . . Although one of the sections 
of the frontier still remains to be determined, whilst the other is 
already defined, it is clear that the object of this article is to establish 
a continuous and definitive frontier. Not only are the terms used— 

‘ lay down fixer, determiner —, only to be explained by an intention 
to establish a situation which would be definitive, but, furthermore, 
the very nature of a frontier and of any convention designed to estab¬ 
lish frontiers between two countries imports that a frontier must 
constitute a definite boundary line throughout its length. 

It often happens that, at the lime of signature of a treaty 
establishing new frontiers, certain portions of these frontiers are 
not yet determined and that the treaty provides certain measures 
for their determination. In this way. Article 2 of the Treaty of 
Lausanne, which is intended to lay down the frontier of Turkey 
from the Black Sea to the Aegean, and which, as regards the 
greater part of the frontier line, gives topographical indications, leaves 
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the determination of a portion of the Greco-Turkish frontier to the 
decision of the Boundary Commission set up under Article 5. It is, 
however, natural that any article designed to fix a frontier should, 
if possible, be so interpreted that the result of the application of its 
provisions in their entirety should be the establishment of a precise, 
complete and definitive frontier. 

These conclusions, which may be deduced from an examination 
of the first sub-paragraph . . . alone, are confirmed by an analysis 
of sub-paragraphs 2 and 3. Sub-paragraph 2 provides that in the 
event of no agreement being reached between the two States concerned 
within the lime mentioned, the dispute shall be referred to the 
Council. Although these terms, taken by themselves, do not expressly 
indicate the nature of the action to be undertaken by the Council, 
there does not seem to be any doubt that for the settlement of a 
dispute, only two alternatives present themselves: agreement between 
the Parties, arrived at either directly or through a third Party, or else 
decision by the intervention of a third Party. Now, the successive 
application of these two methods is precisely what is provided for 
under Article 3 and, for the reasons already set out and drawn 
from the very nature of frontiers, it must be concluded that the 
Parties, when signing that article, contemplated intervention by a 
third Party the Council—-as a result of which a definitive solution 
would be reached. 

Even if there were any possible doubt with regard to the meaning 
of the first two sub-paragraphs . . ., this would be dissipated by the 
terms of the third sub-paragraph. By this clause, the British and 
Turkish Governments undertake that, pending the decision to be 
reached on the subject of the frontier, no military or other movement 
shall take place which might modify in any way the present slate 
of the territories of which the final fate will depend upon that decision. 
This, therefore, is a temporary settlement, pending a definitive settle¬ 
ment. This latter will be effected by the ‘ decision to be reached 
or. according to the Protocol of July 24, 1923,^ relating to the evacua¬ 
tion of the Turkish territory occupied by the British, French and 
Italian forces, by the ‘determination of the frontier’. Again, this 
decision may be either an agreement between the Parlies or, failing 
such an agreement, the solution given by the Council. Now a 
decision on w'hich the final fate of the territories in question depends 
can only be a decision laying down in a definitive manner the frontier 
between Turkey and Iraq binding upon the two States. This 
interpretation of the third sub-paragraph, which is indicated by 
the terms therein employed, is entirely in accordance with the 
conclusions drawn from the preceding sub-paragraphs and from 
Article 3 as a whole. 


117 B.F.S.P., 1923. p. 633. 
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la the last place, it must be ascertained wbetber any other 
articles of the Treaty of Lausanne are calculated to throw any light 
upon the scope of Article 3. In this connection special regard must 
be had to Article 16. ... In the eyes of the Court, this article, under 
which Turkey ‘renounces all rights and titles whatsoever over or 
respecting the territories situated outside the frontiers laid down — 
prevues—in the present Treaty \ seems rather to furnish an argument 
in favour of the definitive character of the decision to be reached. 
The frontier of Iraq, though still remaining to be determined 
in accordance with Article 3, is. notwithstanding, a frontier laid down 
-prevue by the Treaty, since there is no doubt that the expression 
‘ laid down ’ — prevue - can include both frontiers already laid down 
and frontiers which have yet to be determined by the application of 
methods prescribed in the Treaty. The fact that, in a treaty, certain 
lerriti>ries arc indicated as ceded, or that rights and titles to these 
territories are renounced even though the frontiers of them are not 
\cl determined, has nothing exceptional about it. For instance, all 
treaties of cession, in which provision is made for plebiscites, offer 
examples of the same kind. The same also applies to treaties which 
entrust the determination of certain frontiers to an international 
commission or to the decision of a third Party. In such cases the 
renunciation of rights and title is suspended until the frontier has 
been determined, but it will become effective, in the ab.sence of some 
other solution, in virtue of the binding decision. . . . 

Since the Court is of opinion that Article 3 is in itself sufficiently 
clear to enable the nature of the ‘ decision to be reached ’ by the 
Council under the terms of that article to be determined, the question 
does not arise whether consideration of the work done in preparation 
of the Treaty of L.ausanne- travaux preparatoires- vtowld also 
lead to the conclusions set out above. Nevertheless, ... the Turkish 
Government has cited certain facts connected with these negotiations 
in support of its adverse opinion. . . . 

. . . Assuming that a study of the preparatory w\^rk— travaux 
preparatoires —led to the conclusion that Article 3 should be inter¬ 
preted as though it had been adopted subject to the condition that 
the Council could not arrive at any solution without the consent of 
tlie Parlies, the action of the Council would, in effect, be reduced to 
simple mediation. Now this conclusion, which W'ould eliminate the 
possibility of a definite decision capable, if necessary, of replacing 
agreement between the Parties, would be incompatible with the terms 
of Article 3. the interpretation of which—as indicated, both from a 
grammatical and logical point of view as well as from that of the 
role assigned to that article in the Peace Treaty—has been set out 
above. . . . 

The facts subsequent to the conclusion of the Treaty of Lausanne 
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can only concern the Court in so far as they are calculated to throw 
light on the intention of the Parties at the time of the conclusion of 
that Treaty. The question put to the Court seems to refer solely to 
the interpretation of Article 3 of the Treaty; obligations which may 
have been assumed after the conclusion of the Treaty, or facts which 
may have had some influence in regard to the existence or nature of 
engagements entered into under the Treaty, would therefore seem to 
be outside the scope of the question submitted by the Council. 
Moreover, the Council, by keeping the questions put to the Court 
exclusively within the domain of Article 3, appears itself to adopt the 
standpoint that Article 3 is still at the present time applicable in its 
entirety. 

In the Court’s opinion, this view is well founded; it considers that 
the attitude adopted by the British and Turkish Governments after 
the signature of the Treaty of Lausanne is only valuable in the present 
respect as an indication of their views regarding the clauses in ques¬ 
tion. In this connection the exchange of views which look place 
between the Parties at the meetings held by the Council ... is of 
especial importance. But the statements made by the Rapporteur, 
. . . w'hich were confirmed by the unanimous vote of all members 
of the Council, including the British and Turkish representatives, show 
that there was no disagreement between the Parties as regards their 
obligation to accept as definitive and binding the decision or 
recommendation to be made by the Council, with a view to fixing the 
frontiers. 

For, it cannot be assumed that the representatives of the Parties 
would have declared that they accepted the solutions to be given by 
the Council as definitive, if, in their view, this constituted a new 
undertaking going beyond the scope of the obligations entered into 
under Article 3 of the Treaty. The fact that the> have accepted 
beforehand the Council’s decision upon the question now before it 
may therefore be regarded as confirming the interpretation which, 
in the Court’s opinion, flows from the actual wording of the 
article. . . . 

The Court . . . will now proceed ... to consider, with reference 
to the explanatory words appended to the first of the questions put, 
what the nature of this decision may be. 

If the word ‘ arbitration ’ is taken in a wide sense, characterised 
simply by the binding force of the pronouncement made by a third 
Party to whom the interested Parties have had recourse, it may well 
be said that the decision in question is an ‘ arbitral award ’. 

This term, on the other hand, would hardly be the right one, if the 
intention were to convey a common and more limited conception 
of arbitration, namely, that which has for its object the settlement 
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of differences between States by judges of their own choice and on 
the basis of respect for law.^ It appears, in fact, that ... the settle¬ 
ment of the dispute in question depends, at all events for the most 
part, on considerations not of a legal character; moreover, it is 
impossible, properly speaking, to regard the Council, acting in its 
capacity of an organ of the League of Nations. ... as a tribunal 
of arbitrators. . . . 

The Covenant of the League of Nations, while it in no way 
restricts the liberty of the Parties to entrust any dispute whatever 
that may arise between them to arbitration, refers in Article 13 to 
the more limited conception of arbitration; and the Council, whose 
first duty is to dissipate or settle political disputes, is never considered 
in the Covenant as exercising the function of arbitrator within the 
meaning of that article. 

Neverthelsss. the Court holds that this fact does not prevent the 
Council from being called upon, by the mutual consent of the Parties, 
to give a binding and definitive decision in a particular dispute. 

Though it is true that the powers of the Council, in regard to 
the settlement of disputes, are dealt with in Article 1.5 of the Covenant, 
and that, under that article, the Council can only make recommenda¬ 
tions, which, even when made unanimously, do not of necessity settle 
the dispute, that article only sets out the minimum obligations which 
are imposed upon States and the minimum corresponding powers of 
the Council. There is nothing to prevent the Parties from accepting 
obligations and from conferring on the Council powers wider than 
those resulting from the strict terms of Article 15, and in particular 
from substituting, by an agreement entered into in advance, for the 
Council’s power to make a recommendation, the power to give a 
decision which, by virtue of their previous consent, compulsorily 
settles the dispute. . . . 

Since the object of Article 3, paragraph 2, of the Treaty of 
Lausanne is . . . to bring about a definitive and binding settlement 
of the frontier, it follows that the decision which the Council has to 
take under that article cannot be regarded as a mere recommendation 
within the meaning of Article 15 of the Covenant. Such recommen¬ 
dation, in fact, would not settle the dispute; moreover, it might result 
in placing in a position of inferiority a State which was not in posses¬ 
sion of the territory which would be allotted to it by the frontier 
recommended; for, in the event of the Council’s recommendation being 
in its favour, the Stale would not have an actual right to insist upon 
the cession of the territory in question. 

•' Hague Convention I, 1907 (Pacific Settlement of international Disputes), 
Article 37; Scott, Reports to the Hague Conferences of 1899 and 1907, 1917, 
p 292. 
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But the fact that the ‘ decision to be reached ’ by the Council under 
Article 3 of the Treaty of Lausanne cannot be described as a recom¬ 
mendation within the meaning of Article 15 of the Covenant, does 
not imply that the applicability of the latter article in the present 
case is excluded. For the various and more extensive powers con¬ 
ferred by the Parties in this case on the Council merely complete 
the functions which it normally possesses under Article 15. In 
agreeing to refer the dispute to the Council of the League of Nations, 
the Parties certainly did not lose sight of the fact that the powers 
of mediation and conciliation of the Council form an essential part of 
the functions of that body. If such procedure fails, the Council will 
make use of its power of decision. And. in actual fact, it would 
appear that the Council’s efforts to settle the dispute in question 
have hitherto been made on these lines. 

... In order to reply to (the second) question “ it should be 
observed in the first place that Article 3, paragraph 2, of the Treaty 
of Lausanne refers to the Council of the League of Nations, that is 
to say, to the Council with the organisation and functions conferred 
upon it by the Covenant. The dispute has not been referred to one 
or more persons as such, but to the Council. 

Now the Council . . . consists of representatives appointed by 
four Great Powers, who are entitled to permanent seats upon it, and 
by six other Members selected by the Assembly. It may also include 
representatives of States invited to sit at the Council table by reason 
of the interest which they may have in some question upon its agenda; 
it is under this provision that in the present case the Council itself 
has invited Turkey to sit w^ith it. 

It is, therefore, composed ol representatives of Members, that 
is to say, of persons delegated by their respective Governments, from 
whom they receive instructions and whose responsibility they engage. 

In a body constitued in this way, whose mission is to deal w'ith 
any matter ‘ within the sphere of action of the League or affecting the 
peace of the w^orld ’/ observance of the rule of unanimity is naturally 
and even necessarily indicated. Only if the decisions of the Council 
have the support of the unanimous consent of the Powers composing 
it, will they possess the degree of authority wdiich they must have: 
the very prestige of the League might be imperilled if it were admitted, 
in the absence of an express provision to that effect, that decisions 
on important questions could be taken by a majority. Moreover, it is 
hardly conceivable that resolutions affecting the peace of the world 
could be adopted against the will of those amongst the Members 

* ‘ Must the decision be unanimous or may it be taken by a majority? May 
the representatives of the interested Parties take part in the vote? ’ 

^ Covenant, Article 4 (4). 
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of the Council who, although in a minority, would, by reason of their 
political position, have to bear the large share of the responsibilities 
and consequences ensuing therefrom. 

Again, the rule of unanimity, which is also in accordance with 
the unvarying tradition of all diplomatic meetings or conferences, is 
explicitly laid down by Article 5, paragraph 1, of the Covenant.'" . . . 

No exceptions to this principle are made other than those provided 
for in the Covenant itself and in the Peace Treaties of which it 
constitutes the first part. The Treaty of Lausanne is not one of these 
Treaties. As regards the exceptions contained in the Covenant, it is 
clear that the present case does not fall within the scope of the second 
paragraph of Article 5.'‘ ... In the absence therefore of an express 
provision to the contrary in Article 3, paragraph 2, of the Treaty of 
Lausanne, the rule of unanimity applies in regard to the question 
before the Council. 

. . . Article 5 slates a general principle which only admits of 
exceptions which are expressly provided for, and this principle, . . . 
may be regarded as the rule natural to a body such as the Council 
of the League of Nations. The fact that the present case concerns 
the exercise of a power outside the normal province of the Council, 
clearly cannot be used as an argument for the diminution of the safe¬ 
guards with which, in tlie Covenant, it was felt necessary to surround 
the Council’s decisions. 

On the other hand, no one denies that the Council can undertake 
to give decisions by a majority in spccilic cases, if express provision 
is made for this power by treaty stipulations. . . . 

In support of the contention that the decision may be taken by a 
majority, tlic principle generally accepted in the case of arbitral 
tribunals, in accordance with which such tribunals, as a rule, decide 
by a majority, ha.s also been invoked; and it has been argued that 
the main reason for the application of this principle is that it would 
often prove impossible to obtain any decision if unanimity were 
required. The Court has already explained why it cannot admit 
arguments and principles drawn from the theory and practice of 
arbitration in the limited sense of the term. In particular, it should 
be observed that though certain arguments used by the representative 
of the British Government might be regarded as well founded in the 

” ‘ Except where otherwise expressly provided in this Covenant or by the terms 
of the present Treaty, decisions at any meeting of the Assembly or of the 
Council shall require the agreement of all the Members of the League 
represented at the meeting.’ 

* ‘ All matters of procedure at meetings of the Assembly or of the Council . . . 
shall be regulated by the Assembly or by the Council and may be decided 
by a majority of the Members of the League represented at the meeting.’ 
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case of arbitrators appointed ad hoc and not forming a permanent 
body, they do not, on the other hand, apply in a case where the 
Parties have had recourse to a body already constituted and having 
its own rules of organisation and procedure. Unless a contrary 
intention has been expressed, the interested Parties are in such cases 
held to have accepted such rules. 

Unanimity, therefore, is required for the decision to be taken by 
the Council of the League of Nations, in virtue of Article 3, paragraph 
2, of the Treaty of Lausanne, with a view to the determination of 
the frontier between Turkey and Iraq. The question has now to be 
considered whether the representatives of the interested Parties may 
take part in the vote. 

In this connection, it should be observed that the very general 
rule laid dowm in Article 5 of the Covenant does not specially con¬ 
template the case of an actual dispute which has been laid before 
the Council. On the other hand, this contingency is dealt with in 
Article 15, paragraphs 6 and 7,“ which, w'hilst making the limited 
binding effect of recommendations depend on unanimity, explicitly 
state that the Councirs unanimous report need only be agreed to 
by the Members thereof other than the representatives of the Parties. 
The same principle is applied in the cases contemplated in paragraph 
4 or Article 16’" of the Covenant. . . . 

It follows from the foregoing that, according to the Covenant 
itself, in certain cases and more particularly in the case of the settle¬ 
ment of a dispute, the rule of unanimity is applicable, subject to the 
limitation that the votes cast by the representatives of the interested 
Parties do not affect the required unanimity. 

The Court is of opinion that it is this conceplicm of the rule of 
unanimity which must be applied in the dispute before the Council. 

It is hardly open to doubt that in no circumstances is it possible 
to be satisfied with less than this conception of unanimity, for, if such 
unanimity is necessary in order to endow a recommendation with 
the limited effects contemplated in paragraph 6 of Article 15 of the 

‘ If a report h> the Council is unanimously agreed to by the members thereof 
other than the Representatives of one or more of the parties to the dispute, 
the Members of the League agree that they will no! go to war with any party 
to the dispute which complies with the recommendations of the report.' 

“ ‘ If the Council fails to reach a report which is unanimously agreed to by the 
members thereof, other than the Representatives of one or more of the parties 
to the dispute, the Members of the League reserve to themselves the right 
to take such action as they shall consider necessary for the maintenance 
of right and justice.’ 

’“‘Any Member of the League which has violated any covenant of the League 
may be declared to be no longer a Member of the League by a vote of the 
Council concurred in by the Representatives of all the other Members of 
the League represented thereon.* 



865 




Case 201] The Mosul Case 


Covenant, it must a fortiori be so when a binding decision has to be 
taken. 


The question which arises, therefore, is solely whether such 
unanimity is sufficient or whether the representatives of the Powers 
must also accept the decision. The principle laid down by the 
Covenant in paragraphs 6 and 7 of Article 15 seems to meet the 
requirements of a case such as that now before the Council, just as 
well as the circumstances contemplated in that article. The well- 
known rule that no one can be judge in his own suit holds good. 

From a practical standpoint, to require that the representatives 
of the Parties should accept the Council’s decision would be tanta¬ 
mount to giving them a right of veto enabling them to prevent any 
decisitm being reached; this would hardly be in conformity with the 
intention manifested in Article 3, paragraph 2, of the Treaty of 
Lausanne. 

Lastly, it may perhaps be well to observe that since the Council 
consists of representatives of States or Members, the legal position 
of the representatives of the Parties upon the Council is not com¬ 
parable to that of national arbitrators upon courts of arbitration. 

The voles of the representatives of the Parties are not, therefore, 
to be taken into account in ascertaining whether there is unanimity. 
But the representatives will take part in the vole, for they form part 
of the Council and, like the other representatives, they are entitled 
and are in duty bound to take part in the deliberations of that body. 
The terms of paragraphs 6 and 7 of Article 15 . . . clearly show 
that in the cases therein contemplated, the representatives of the 
Parties may take part in the voting, and that it is only for the purpose 
of determining whether unanimous agreement has been reached that 
their votes are not counted. There is nothing to justify a further 
derogation from the essential principle of unanimity and of the equal 
rights of Members. 

For these reasons, the Court is of opinion, 

(1) that the ‘decision to be taken’ by the Council of the League 
. . . will be binding on the Parties and will constitute a definitive 
determination of the frontier between Turkey and Iraq; 

(2) that the ‘ decision to be taken ’ must be taken by a unanimous 
vote, the representatives of the Parties taking part in the voting, but 
their votes not being counted in ascertaining whether there is 
unanimity. . . . 
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202 

International Court of Justice 

Admission of a State to Membership in 
the United Nations 

(1948) LCJ. Reports 1948, p. 57 

By Article 4 of the Charter of the United Nations (1) membership is 
open to ‘ peace-loving States which accept the obligations contained 
in the ... Charter and, in the judgment of the Organisation, are 
able and willing to carry out these obligations. (2) The admission 
of any such State to membership in the United Nations will be effected 
by a decision of the General Assembly upon the recommendation of 
the Security Council 

During 1946 and 1947 a number of States applied to be admitted 
to membership of the United Nations, and most of them had their 
applications vetoed by the Soviet member of the Security Council, 
usually on the ground that such applicant had not recognised the 
Soviet Government or had been neutral during the war. At the same 
time, the ex-enemy Slates of eastern Europe were unable to obtain 
the seven votes necessary for their applications to be accepted, and 
the Soviet delegate expressed his willingness to refrain from using 
his veto in, for example, the case of Italy if the other members of the 
Council would vole for those States whose applications were supported 
by the Soviet Government. As a result of this situation, the General 
Assembly decided on November 17, 1947, to request an advisory 
opinion from the Court on the legality of such conditions. 

The question submitted to the Court was as follows: 

‘ Is a Member of the United Nations which is called upon, in 
virtue of Article 4 of the Charter, to pronounce itself by its vote, 
either in the Security Council or in the General Assembly, on the 
admission of a Stale to membership in the United Nations, juridically 
entitled to make its consent to the admission dependent on conditions 
not expressly provided by paragraph I of the said Article? In 
particular, can such a Member, while it recognises the conditions set 
forth in that provision to be fulfilled by the State concerned, subject its 
affirmative vote to the additional condition that other States be 
admitted to membership in the United Nations together with that 
state? ’ '■ 

By a majority of 9 votes to 6 the Court answered this question in the 
negative. 

Opinion 

Per Curiam ; 

. . . The question put to the Court is divided into two parts, of 

' Doc. A/471, p, 6; Journal of the General Assembly, Second Session, 
No. 56, p. 4. 
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which the second begins with the words ‘ In particular and is pre¬ 
sented as an application of a more general idea implicit in the first. 

The request for an opinion does not refer to the actual vote. 
Although the Members are bound to conform to the requirements 
of Article 4 in giving their votes, the General Assembly can hardly be 
supposed to have intended to ask the Court’s opinion as to the 
reasons which, in the mind of a Member, may prompt its vote. Such 
reasons, which enter into a mental process, are obviously subject 
to no control. Nor does the request concern the Member’s freedom 
of expressing its opinion. Since it concerns a condition or conditions 
on which a Member ‘ makes its consent dependent the question can 
only relate to the statements made by a Member concerning the 
vote it proposes to give. 

It is clear from the General Assembly’s Resolution . . . that the 
Court is not called upon either to define the meaning and scope of 
the conditions on which admission is made dependent, or to specify 
the elements which may serve in a concrete case to verify the existence 
of the requisite conditions. . . . 

The question is in fact confined to the following point only: are 
the conditions stated in paragraph 1 of Article 4 exhaustive in charac¬ 
ter in the sense that an affirmative reply would lead to the conclusion 
that a Member is not legally entitled to make admission dependent 
on conditions not expressly provided for in that Article, while a 
negative reply would, on the contrary, authorise a Member to make 
admission dependent also on other conditions? 

Understood in this light, the question, in its two parts, is and 
can only be a legal one. To determine the meaning of a treaty pro¬ 
vision -to determine, as in this case, the character (exhaustive or 
otherwise) of the conditions for admission stated therein—is a 
problem of interpretation and consequently a legal question. 

It has nevertheless been contended that the question put must 
be regarded as a political one and that, for this reason, it falls outside 
the jurisdiction of the Court. The Court cannot attribute a political 
character to a request which, framed in abstract terms, invites it to 
undertake an essentially judicial task, the interpretation of a treaty 
provision. It is not concerned with the motives which may have 
inspired this request, nor with the considerations which, in the con¬ 
crete cases submitted for examination to the Security Council, formed 
the subject of the exchange of views which took place in that body. 
It is the duty of the Court to envisage the question submitted to it 
only in the abstract form which has been given to it; nothing which 
is said in the present opinion refers, either directly or indirectly, to 
concrete cases or to particular circumstances. 
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It has also been contended that the Court should not deal with a 
question couched in abstract terms. That is a mere affirmation 
devoid of any justification. According to Article 96 of the Charter “ 
and Article 65 of the Statute/ the Court may give an advisory opinion 
on any legal question, abstract or otherwise. 

Lastly, it has also been maintained that the Court cannot reply 
to the question put because it involves an interpretation of the 
Charter. Nowhere is any provision to be found forbidding the Court, 
‘ the principal judicial organ of the United Nations to exercise 
in regard to Article 4 of the Charter, a multilateral treaty, an 
interpretative function which falls within the exercise of its 
judicial powers. 

Accordingly, the Court holds that it is competent, on the basis 
of Article 96 of the Charter and Article 65 of the Statute, and con¬ 
siders that there is no reason why it should decline to answer the 
question put to it. 

In framing this answer, it is necessary first to recall the ‘condi¬ 
tions ’ required, under paragraph 1 of Article 4. of an applicant for 
admission. . . . The requisite conditions are live in number: to be 
admitted to membership in the United Nations, an applicant must 
(1) be a State; (2) be peace-loving: (3) accept the obligations of the 
Charter; (4) be able to carry out these obligations; and (5) be walling 
to do so. 

All these conditions are subject to the judgment of the Organisa¬ 
tion. The judgment of the Organisation means the judgment of the 
two organs mentioned in paragraph 2 of Article 4, and, in the last 
analysis, that of its Members. The question pul is concerned with 
the individual attitude of each Member called upon to pronounce 
itself on the question of admission. 

Having been asked to determine the character, exhaustive or 
otherwise, of the conditions stated in Article 4, the Court must in the 
first place consider the text of that Article. Fhc English and French 
texts of paragraph 1 of Article 4 have the same meaning, and it 
is impossible to find any conflict between them. The text of 
this paragraph, by the enumeration which it contains and the 
choice of its terms, clearly demonstrates the intention of its authors 
to establish a legal rule w hich, while it fixes the conditions of 
admission, determines also the reasons for which admission may 
be refused; for the text does not differentiate between these two 

-‘1. The Cicncral Assembly or the Security Council may request the Inter¬ 
national Court of Justice to give an advisory opinion on any legal question.* 
■‘‘J. The Court may give an advisory opinion on any legal question at the 
request of whatever body may be authorised by or in accordance with the 
C!harter of the United Nations to make such a reque.st,’ 

’ C barter. Article 92. 
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cases, and any attempt to restrict it to one of them would be 
purely arbitrary. 

The terms ‘ Membership in the United Nations is open to all other 
peace-loving States which . . and ‘ Pcuvent devenir Memhres des 
Nations unies tons autres tit at s pacifiques \ indicate that States which 
fulfil the conditions stated have the qualifications requisite for admis¬ 
sion. The natural meaning of the w^ords leads to the conclusion that 
these conditions constitute an exhaustive enumeration and are not 
merely stated by way of guidance or example. The provision would 
lose its significance and weight, if other conditions, unconnected 
with those laid down, could be demanded. The conditions 
stated in paragraph 1 of Article 4 must therefore be regarded 
not merely as the necessary conditions, but also as the conditions 
which suffice. 

Nor can it be argued that the conditions enumerated represent only 
an indispensable minimum, in the sense that political considerations 
could be superimposed upon them, and prevent the admission of an 
applicant which fulfils them. Such an interpretation would be incon¬ 
sistent with the terms of paragraph 2 of Article 4, which provide for 
the admission of 'tout Utoi remplissant ces conditions'-— diX\y such 
State It would lead to conferring upon Members an indefinite and 
practically unlimited power of discretion in the imposition of new 
conditions. Such a power would be inconsistent mih the very charac¬ 
ter of paragraph 1 of Article 4 w'hich, by reason of the close connection 
which it establishes between membership and the observance of the 
principles and obligations of the Charter, clearly constitutes a legal 
regulation of the question of the admission of new States. To warrant 
an interpretation other than that which ensues from the natural 
meaning of the words, a decisive reason would be required which 
has not been established. 

Moreover, the spirit as well as the terms of the paragraph preclude 
the idea that considerations extraneous to these principles and obliga¬ 
tions can prevent the admission of a State w'hich complies with them. 
If the authors of the Charier had meant to leave Members free to 
import into the application of this provision considerations extraneous 
to the conditions laid down therein, they would undoubtedly have 
adopted a difTcrent wording. 

The Court considers that the text is sufficiently clear; consequently, 
it docs not feel that it should deviate from the consistent practice of 
the Permanent Court of International Justice, according to which 
there is no occasion to resort to preparatory work if the text of a 
convention is sufficiently clear in itself.* 

The Court furthermore observes that Rule 60 of the Provisional 
*See, e.g.. The Lotus, A/10, p. 16, above. No. 48. 
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Rules of Procedure of the Security Council ® is based on this 
interpretation. The first paragraph of this Rule reads as follows: 

‘The Security Council shall decide whether in its judgment the 
applicant is a peace-loving State and is able and willing to carry out 
the obligations contained in the Charter, and accordingly whether 
to recommend the applicant State for membership.’ 

It does not, however, follow from the exhaustive character of 
paragraph 1 of Article 4 that an appreciation is precluded of such 
circumstances of fact as would enable the existence of the requisite 
conditions to be verified. 

Article 4 does not forbid the taking into account of any factor 
which it is possible reasonably and in good faith to connect w'ith the 
conditions laid down in that Article. The taking into account of 
such factors is implied in the very wide and very elastic nature of 
the prescribed conditions; no relevant political factor—that is to 
say, none connected with the conditions of admission -is excluded. 

It has been sought to deduce either from the second paragraph 
of Article 4, or from the political character of the organ recommending 
or deciding upon admission, arguments in favour of an interpretation 
of paragraph 1 of Article 4, to the effect that the fulfilment of the 
conditions provided for in that Article is necessary before the admis¬ 
sion of a State can be recommended or decided upon, but that it 
does not preclude the Members of the Organisation from advancing 
considerations of political expediency, extraneous to the conditions 
of Article 4. 

But paragraph 2 is concerned only with the procedure for admis¬ 
sion, while the preceding paragraph lays down the substantive law. 
This procedural character is clearly indicated by the words ‘ will be 
effected’, w'hich, by linking admission to the decision, point clearly 
to the fact that the paragraph is solely concerned W'ilh the manner in 
which admission is effected, and not with the subject of the judgment 
of the Organisation, nor with the nature of the appreciation involved 
in that judgment, these two questions being dealt with in the preceding 
paragraph. Moreover, this paragraph, in referring to the ‘ recommen¬ 
dation ’ of the Security Council and the ‘ decision ’ of the General 
Assembly, is designed only to determine the respective functions 
of these two organs w'hich consist in pronouncing upon the question 
whether or not the applicant State shall be admitted to membership 
after having established whether or not the prescribed conditions 
are fulfilled. 

The political character of an organ cannot release it from the 
observance of the treaty provisions established by the Charter when 


*Doc. S/96/Rev. 3. 



Cask 202] Membership in the United Nations 871 

they constitute limitations on its powers or criteria for its judgment. 
To ascertain whether an organ has freedom of choice for its decisions, 
reference must be made to the terms of its constitution. In this case, 
the limits of this freedom are fixed by Article 4 and allow for a wide 
liberty of appreciation. There is therefore no conflict between the 
functions of the political organs, on the one hand, and the exhaustive 
character of the prescribed conditions, on the other. 

It has been sought to base on the political responsibilities assumed 
by the Security Council, in virtue of Article 24 of the Charter," an 
argument justifying the necessity for according to the Security Council 
as well as to the General Assembly complete freedom of appreciation 
in connection with the admission of new Members. But Article 24, 
owing to the very general nature of its terms, cannot, in the absence 
of any provision, affect the special rules for admission which emerge 
from Article 4. 

The foregoing considerations establish the exhaustive character 
of the conditions prescribed in Article 4. 

The second part of the question concerns a demand on the part 
of a Member making its consent to the admission of an applicant 
dependent on the admission of other applicants. 

.fudged on the basis of the rule which the Court adopts in its 
interpretation of Article 4. such a demand clearly constitutes a new 
condition, since it is entirely unconnected with those prescribed in 
Article 4. It is also in an entirely different category from those 
conditions, since it makes admission dependent, not on the conditions 
required of applicants, qualifications which are supposed to be fulfilled, 
but on an extraneous consideration concerning States other than the 
applicant Stale. 

The provisions of Article 4 necessarily imply that every applica¬ 
tion for admission should be examined and voted on separately and 
on its own merits; otherwise it would be impossible to determine 
whether a particular applicant fulfils the necessary conditions. To 
subject an affirmative vote for the admission of an applicant State 
to the condition that other Stales be admitted with that State would 
prevent Members from exercising their judgment in each case with 
complete liberty, within the scope of the prescribed conditions. Such 

' * 1. In order to ensure prompt and effective action by the United Nations, 
its Members confer on the Security Council primary responsibility for the 
maintenance of international peace and security, and agree that in carrying 
out its duties under this responsibility the Security Council acts on their 
behalf. 

* 2. In discharging these duties the Security Council shall act in accordance 
with the Purposes and Principles of the United Nations. The specific powers 
granted to the Security Council for the discharge of these duties are laid 
down in Chapters VI, Vll, Vlll and XII. . . 
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a demand is incompatible with the letter and spirit of Article 4 of 
the Charter. 

For these reasons, the Court, by nine voles to six (answered both 
parts of the question in the negative). 

(Separate concurring opinions were delivered by Judges Alvarez 
and Azevedo.) 


Dissenting Opinion 

Per Basdevanl, V’^ice-President, and Judges Winiarski, McNair and 

Read: 

(1) . . . While we concur in the opinion of the majority of the 
members of the Court as to the legal character of the first question, 
as to the power of the Court to answer it, and as to the competence 
of the Court to give any interpretation of the Charter thereby involved, 
we are unable to concur in the answer given by the majority to either 
question. . . . 

(3) In our opinion, it is impossible to regard the first question 
as one which relates solely to the statements or the arguments which 
a Member of the L nited Nations may make or put forward in the 
Security Council or in the General Assembly when these organs arc 
considering a request ft)r admission, and not to the reasons on which 
that Member bases its vole. The Court is asked whether a Member 
is * juridically entitled to make its consent to the admission ’ dependent 
on conditions not provided for by paragraph 1 of Article 4. Its 
consent to admission is expressed by its vote. It is therefore the vole 
that is in question, as is confirmed by the expression ‘ subject its 
aflirmative vote ’ used in the second question, w hich is complementary 
to the first. But it would be a strange interpretation which gave a 
Member freedom to base its vote upon a certain consideration and 
at the same time forbade it to invoke that consideration in the dis¬ 
cussion preceding the vote. Such a result would not conduce to 
the frank exchange of views which is an cs.sential condition of the 
healthy functioning of an international organisation. It is true that 
it is not possible to fathom the hidden reasons for a vote which may 
be cast contrary to the Charter in the Security Council or the General 
Assembly. But that does not mean that there arc no rules of law 
governing Members of the United Nations in voting in either of these 
organs; an example is to be found in paragraph 1 of Article 4 
prohibiting the admission of a new Member which docs not fulfil 
the qualifications specified therein. This distinction, which it has 
been attempted to introduce between the actual vote and the discus¬ 
sion preceding it, cannot be accepted; it would be inconsistent with 
the actual terms of the question submitted to the Court, and its 
recognition would involve the risk of undermining that respect for 
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good faith which must govern the discharge of the obligations 
contained in the Charter.® 

(4) . . . The question has been put to us in terms of the conduct 
of a member of the United Nations in the Security Council or in the 
General Assembly; the Member is envisaged in its capacity as a 
member of these organs, that is to say, in the discharge of its duty to 
contribute to the making of a recommendation by the Security 
Council or of a decision by the General Assembly on the recom¬ 
mendation. The freedom of that Member in this respect cannot be 
either more or less than that of the organ as a member of which he 
is called upon to give his vote. Accordingly, in order to answer this 
question put with regard to the conduct of a Member, we are com¬ 
pelled to begin by deciding what the answer should be in relation 
to the organ, be it the Security Council or the General Assembly. 

5. The reason why the question stated has been submitted to the 
Court is that the relevant provisions did not seem to be clear enough 
to provide a simple and unambiguous answer to the question. . . . 
Accordingly, ... we arc confronted with a question of interpretation 
and therefore we must apply the rules generally recognised in regard 
to the interpretation of treaties. 

6. Although the terms of the question as put to the Court by 
the General Assembly are confined to mentioning the first paragraph 
of Article (4), its second paragraph is equally relevant, because it deals 
with the discussion and the voting in the Security Council and the 
General Assembly when examining a request for admission, and 
because it is the second paragraph which fixes the respective sphere.-^ 
of the Security Council and the General Assembly in this matter. 

Moreover, it is a rule of interpretation which was well recognised 
and constantly applied by the Permanent Court of International 
Justice'•* that a treaty provision should be read in its entirety. 

Again, it must be placed in its legal context as supplied by the 
other provisions of the Charter and the principles of international 
Iaw.‘" 

7. The first conclusion that emerges from a reading of Article 4 
in its entirety is that the Charter does not follow the model of the 
multilateral treaties w'hich create international unions and frequently 
contain an accession clause by virtue of which a declaration of 
accession made by a third State involves automatically the acquisition 

‘‘Article 2 (2): ‘All Members, in order to ensure to all of them the rights 
and benefits resulting from membership, shall fulfil in good faith the 
obligations assumed by them in accordance with the present Charter.' 

•Sec, for example. Free Zones Case (1932), Series A/B 46, p. 140; above. 
No. 193. 

Cx.. Af^ricultural Labour and Production (1922), Series B. 2-3, pp. 23, 35; 
see above. No. 199. 
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of membership of the union by that State. On the contrary, the 
Charter, following the example of the Covenant of the League of 
Nations “ and having due regard to the fact that it is designed to create 
a political international organisation, has adopted a different and more 
complex system, namely, the system of admission. Assuming that 
a request is made by a State desiring to be admitted, the system 
involves a decision by the General Assembly whereby admission 
‘ will be effected ’; this decision is taken upon a recommendation 
made by the Security Council; that recommendation cannot be made, 
and that decision cannot be taken, unless certain qualifications 
specified in paragraph 1 of Article 4 are possessed by the applicant 
Slate. 

8. The essential feature of this system is the decision of the 
General Assembly whereby the admission ‘ will be effected ’. The 
provisions of paragraph 2 of Article 4, which fix the respective powers 
of the Genera! Assembly and the Security Council in this matter, do 
not treat the admission of new Members as a mere matter of the 
routine application of rules of admission. It would only be possible 
to attribute such a meaning to this Article if it had adopted a system of 
accession and not of admission: and if accession had been the system 
adopted it would have been better to have placed the Secretary-General 
in control of the procedure. This Article does not create a system of 
accession, but the entirely different system of admission. In the 
working of this system the Charter requires the intervention of the 
two principal political organs of the United Nations, one for the 
purpose of making a recommendation and then the other for the 
purpose of effecting the admission. It is impossible by means of 
interpretation to regard these organs as mere pieces of procedural 
machinery like the Committee for Admissions established by the 
Security CT)uncil.’" In the system adopted by the Charier, admission 
is effected by the decision of the General Assembly, which can only 
act upon a recommendation of the Security Council, and after both 
these organs are satisfied that the applicant State possesses the quali¬ 
fications required by paragraph 1 of Article 4. 

9. The resolutions which embody either a recommendation or a 
decision in regard to admission are deci.sions of a political character ; 
they emanate from political organs; by general consent they involve 
the examination of political factors, with a view to deciding whether 
the applicant State possesses the qualifications prescribed by para¬ 
graph 1 of Article 4 ; they produce a political effect by changing the 
condition of the applicant Slate in making it a Member of the United 

‘ ‘ Article 1, paragraph 2. 

‘^Committee established in accordance with Rule 59 of the Provisional Rules 
of Procedure of the Security Council, Doc. A/96/Rev. 3, and Resolutions 
taken by the Security Council at its forty-second and fifty-first meetings, 
Journal of the Security Council, First Year, No. 35, and First Year, Second 
Series, No. 2. 
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Nations. Upon the Security Council, whose duty it is to make the 
recommendation, there rests by the provisions of Article 24 “ of the 
Charter ‘ primary responsibility for the maintenance of international 
peace and security ’—a purpose inscribed in Article 1 of the Charter 
as the first of the purposes of the United Nations. The admission of 
a new Member is pre-eminently a political act, and a political act of 
the greatest importance. 

I'he main function of a political organ is to examine questions in 
their political aspect, which means examining them from every point 
of view. It follows that the Members of such an organ who are 
responsible for forming its decisions must consider questions from 
every aspect, and. in consequence, are legally entitled to base their 
arguments and their vote upon political considerations. That is the 
position of a Member of the Security Council or of the General 
Assembly who raises an objection based upon reasons other than the 
lack of one of the qualifications expressly required by paragraph 1 
of Article 4. 

That docs not mean that no legal restriction is placed upon this 
liberty. We do not claim that a political organ and those who con¬ 
tribute to the formation of its decisions arc emancipated from all duty 
to respect the law. The Security Council, the General Assembly 
and the Members who contribute by their votes to the decisions of 
these bodies are clearly bound to respect paragraph 1 of Article 4, and, 
in consequence, bound not to admit a State which fails to possess 
the conditions required in this paragraph. 

But is there any other legal restriction upon the freedom which 
in principle these organs enjoy in the choice of the reasons for their 
decisions, that is to say, upon the liberty which in principle a State 
enjoys in choosing the reasons for its decisions, and in this case, for 
its vote? Is there in this case a restriction consisting in a prohibition 
to oppose an application for admission on grounds foreign to the 
qualifications required by paragraph 1 of Article 4? 

10. We must therefore decide whether there exists such a 
restriction upon the principle of law staled above. 

There is a rule of interpretation frequently applied by the Per¬ 
manent Court of International Justice, when confronted with a rule or 
principle of law, to the effect that no restriction upon this rule or 
principle can be presumed unless it has been clearly established, and 
that in case of doubt it is the rule or principle of law which must 
prevail.*^ In the present case, before acknowledging the existence of 
any restriction upon the principle of the widest examination of 

** See note 7 above. 

'*See The Lotus (1927), Series A/10, pp. 18-19; sec above. No. 48. 
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requests for admission by the Security Council, the General Assembly 
and their members, it is necessary to show that such a restriction 
has been established beyond a doubt. 

Can it therefore be said that the application of this principle 
is subject to a clearly established restriction precluding the putting 
forward, in the course of the examination of requests for admission, 
of considerations not expressly specitied in paragraph 1 of Article 4? 

11. There is no treaty provision which establishes such a 
restriction. 

The effect of paragraph 1 of Article 4—the only relevant text in 
this connection—is that certain qualifications therein enumerated are 
required for admission, and that these qualifications are essential; 
but there is no express and direct statement that these qualifications 
are sufficient and that once they are fulfilled admission must of 
necessity follow. 

Not only does the paragraph not say this, but it does not even 
imply any such restriction ; indeed quite the contrary is the case. 

The language of Article 4—‘ Membership is open \ ' Peuvent 
devenir Menibrcs \ ‘ admission will be effected ‘ se jaii * is permis¬ 
sive in tone, not obligatory. So far as we understand, the Chinese, 
Russian and Spanish texts contain nothing which contradicts this 
view'. Paragraph 1 of Article 4 enacts that States which fulfil the 
conditions therein enumerated possess the qualifications required for 
admission ; this enumeration is exhaustive in the .sense that no other 
condition is required by the Charier ; this provision, which prohibits 
the admission of a Slate not fulfilling these conditions, fully carries 
out the intentions of the drafters of the Charter and is entitled to 
complete legal effect. But this provision contains no evidence of any 
definite intention to deprive the Security Council or the General 
Assembly or their members of the legal right possessed by them of 
giving effect to other considerations. 

Indeed, so far from depriving them of this power, Article 4 lends 
support to its existence. 

12. This view accords with the intentions of the framers of the 
Charter. 

Without wishing to embark upon a general examination and 
assessment of the value of re.sorting to travaux preparatoires in the 
interpretation of treaties, it must be admitted that if ever there is a 
case in which this practice is justified it is when those who negotiated 
the treaty have embodied in an interpretative resolution or some 
similar provision their precise intentions regarding the meaning 
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attached by them to a particular article of the treaty. This is exactly 
what was done with respect to paragraph 2 of Article 4. 

13. ... While the Minutes of the San Francisco Conference 

show clearly the importance attached to the qualifications for 
admission therein set out and also to the respective roles of the General 
Assembly and the Security Council in regard to admission, and w'hile 
they make it clear that the above-mentioned qualifications are regarded 
as essential, they contain no indication of any intention to regard them 
as sufiicient to impose upon the Organisation a legal obligation to 
admit the State which possesses them. . . . (The minority then 
proceeded to examine the history and drafting of Article 4.) 

15. ... It is the function of the Security Council to reject an 
applicant or to recommend its admission. On the one hand, this fact 
indicates the discretionary nature of this function of the Security 
Council, while, on the other hand, the freedom of the General 
Assembly either to accept the recommendation and admit the applicant 
or to reject the application indicates tliat the function of the General 
Assembly in this matter is also discretionary. 

16. So far as particularly concerns the freedom of a Member of 
the United Nations to put forward, in the course of the examination 
of an application for admission, this or that consideration foreign to 
the qualifications specified by paragraph 1 of Article 4, we may add 
that the General Assembly and the Security Council possess, by virtue 
of Article 21 and 30 of the Charter,’” the right to regulate their own 
procedure. We can find nothing else wiiich could restrict the freedom 
of discussion and, consequently, subject to the general control 
exercised by each organ, a Member enjoys the right of expressing its 
views in the course of the debates. 

17. ... It follows from these considerations that a Member of the 
United Nations remains legally entitled, cither in the Security Council 
or in the General Assembly, during the discussion upon the admission 
of a new Member, to put forward considerations foreign to the 
qualifications specified in paragraph 1 of Article 4, and, assuming 
these qualifications to be fulfilled, to base its vote upon such 
considerations. 

18. ... While the Charter makes the qualifications specified in 
paragraph 1 of Article 4 essential, it does not make them sufiicient. 
If it had regarded them as sufiicient, it would not have failed to say 
so. The point was one of too great importance to be left in 
obscurity.... 

These Minutes arc reproduced in United Nations Conference on International 

Orf^anization : Documents (15 volumes), especially Volumes 7 and 8. 
‘•‘The General Assembly (Security Council) shall adopt its own rules of 

procedure. . . , ’ 
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19. When a Member of the United Nations imports into the 
examination of an application for admission a consideration which is 
foreign to the qualifications of paragraph I of Article 4, what he does 
is not the same thing as it would be if the Charter made such a 
consideration a qualification additional to those already required. 
That would involve amending the Charter, and there can be no 
question of that. The Member is merely introducing into the dis¬ 
cussion, as he has a right to do, a political factor which he considers 
is of importance and on which he is entitled to rely but which the 
other Members are equally entitled to consider and decide whether to 
accept or reject, without being legally bound to attach any weight 
to it; whereas on the other hand they would be legally bound to give 
effect to an objection based on the duly established lack of one of the 
qualifications specified in paragraph 1 of Article 4. 

20. While the Members of the United Nations have thus the 
right and the duty to take into account all the political considerations 
which are in their opinion relevant to a decision whether or not to 
admit an applicant for membership, it must be remembered that there 
is an overriding legal obligation resting upon every Member of the 
United Nations to act in good faith . . . and with a view to carrying 
out the Purposes and Principles of the Imited Nations, while at the 
same time the members of the Security Council, in whatever capacity 
they may be there, are participating in the action of an organ which 
in the discharge of its primary responsibility for the maintenance of 
international peace and security is acting on behalf of all the 
Members of the United Nations. 

That does not mean the freedom thus entrusted to the Members 
of the United Nations is unlimited or that their discretion is arbitrary. 

21. For these rea^sons. our view is that the first question should be 
answ^ered (in the affirmative, but) in the exercise of this power the 
Member is legally bound to have regard to the principle of good 
faith, to give effect to the Purposes and Principles of the United Nations 
and to act in such a manner as not to involve any breach of the 
Charter. 

22. ... The practice of the General Assembly and of the Security 
Council in regard to the admi.ssion of new Members recognises an 
affirmative vote, a negative vote, or an abstention, but not a vote 
subject to a condition; so the second question put must be understood 
as asking the Court to decide whether a Member of the Organisation 
is legally entitled, while admitting that the qualifications prescribed 
in Article 4. paragraph 1, are fulfilled by the applicant State, to vote 
against its admission unless the Member is assured that other States 
will be admitted to membership in the United Nations contem¬ 
poraneously with that State. 
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This question is put in general terms, and without making any 
distinction according to the importance possessed by the vote of any 
particular Member in the attainment of the majority required in the 
Security Council or in the General Assembly. 

23. If it is agreed (as we have already submitted) that a Member 
of the United Nations is legally entitled to refuse to vote in favour of 
admission by reason of considerations foreign to the qualifications 
expressly laid down in Article 4. paragraph 1, this interpretation 
applies equally to the second question. 

A consideration based on the desire that the admission of the 
State should involve the contemporaneous admission of other States is 
clearly foreign to the process of ascertaining that the first State 
possesses the qualifications laid down in Article 4, paragraph 1 ; it is 
a political consideration. If a Member of the United Nations is legally 
entitled to make its refusal to admit depend on political considerations, 
that is exactly what the Member would be doing in this case. 

24. If the request for an opinion involved the Court in approving 
or disapproving the desire thus expressed by a Member of the United 
Nations to procure the admission of other States at the same time as 
the applicant State, it would only be possible to assess this political 
consideration from a political point of view. But such an assessment 
is not within the province of the Court. An opinion on this subject 
would not be an opinion on a legal question within the meaning of 
Article 96 of the Charter ” and Article 65 of the Statute.’" It is one 
thing to ask the Court whether a Member is legally entitled to rely on 
political consideration in voting upon the admission of new Members ; 
that is a legal question and we have answered it. It is quite another 
thing to ask the Court io assess the validity of any particular political 
consideration upon which a Member relies ; that is a political question 
and must not be answered. 

25. Nevertheless, as we have said, a Member of the United 
Nations does not enjoy unlimited freedom in the choice of the political 
considerations that may induce it to refuse or postpone its vote in 
favour of the admission of a State to membership in the United 
Nations. It must use this power in good faith, in accordance with the 
Purposes and Principles of the Organisation and in such a manner as 
not to involve any breach of the Charter... . 

(Judges Zoricic and Krylov each issued separate dissenting 
opinions in which they expressed the view that the question submitted 
to the Court by the General Assembly was essentially political in 
character, and should not, therefore, be answered. Nevertheless, each 

’' Sec note 2 above. 

''' Sec note 3 above. 
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‘ substantially ’ concurred in the opinions expressed by the other dis¬ 
sidents, and confirmed the authority of the Court to interpret the 
Charter.) 


203 

Inturnatlonal Court of Justice 

Competence of the General Assembly for the 
Admission of a State to the United Nations 

(1950) LCJ, Reports 1950. p. 4 

In view of the large number of States whose applications for member¬ 
ship in the United Nations had failed to secure the necessary support 
from the Security Council, the General Assembly resolved at its 
Fourth Session, in November, 1949, to ask the Court for an advisory 
opinion on the question: 

* Can the admission of a State to membership in the United Nations, 
pursuant to Article 4, paragraph 2,* of the Charter, be elTected by a 
decision of the General Assembly when the Security Council has made 
no recommendation for admission by reason of the candidate failing 
to obtain the requisite majority or of the negative vote of a permanent 
Member upon a resolution so to recommend? ’ 

The Court, by twelve votes to two, answered the question in the 
negative. 


Opinion 

Per Curiam : 

. . . Before examining the merits of the question submitted to it, 
the Court must first consider the objections that ha\e been made to 
its doing so, either on the grounds that it is not competent to interpret 
the provisions of the Charter, or on the ground of the alleged political 
character of the question. 

So far as concerns its competence, the Court will simply recall 
that, in a previous Opinion “ . . it declared that ... it may give an 
Opinion on any legal question and that there is no provision which 
prohibits it from exercising, in regard to Article 4 of the Charter, a 
multilateral treaty, an interpretative function falling within the normal 
exercise of its judicial powers. 

' ‘The admission of any States to membership in the United Nations will be 
effected by a decision of the General Assembly upon the recommendation 
of the Security Council.’ 

“ Admission of a State to the United Nations (1948), l.CJ. Reports. 1947- 
1948, p. 57, sec above, No. 202. 
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NVilh regard to the second objection, the Court notes that the 
General Assembly has requested it to give the legal interpretation of 
paragraph 2 of Article 4. As the Court stated in the same Opinion, 
it ‘ cannot attribute a political character to a request which, framed 
in abstract terms, invites it to undertake an essentially judicial task, 
the interpretation of a treaty provision 

Consequently, the Court, in accordance with its previous declara¬ 
tions, considers that it is competent , . . and that there is no reason 
why it should not answer the question submitted to it.. . . 

The Request for an Opinion envisages solely the case in which the 
Security Council, having voted upon a recommendation, has con¬ 
cluded from its vote that the recommendation was not adopted because 
it failed to obtain the requisite majority or because of the negative 
vote of a permanent Member. Thus the Request refers to the case 
in which the General Assembly is confronted with the absence of a 
recommendation from the Security Council, 

It is not the object of the Request to determine how the Security 
Council should apply the rules governing its voting procedure in regard 
to admissions or, in particular, that the Court should examine whether 
the negative vote of a permanent Member is effective to defeat a 
recommendation which has obtained seven or more voles. The 
question . . . assumes in such a case the non-existence of a 
recommendation. 

The Court is, therefore, called upon to determine solely whether 
the General Assembly can make a decision to admit a State when the 
Security Council has transmitted no recommendation to it. . . . 

The Court has no doubt as to the meaning of (the text of Article 4. 
paragraph 2). It requires two things to effect admission: a ‘ recom¬ 
mendation ’ of the Security Council and a ‘ decision ’ of the General 
A.ssembly. It is in the nature of things that the recommendation 
should come before the decision. The word ‘ recommendation \ and 
the word ‘ upon ’ preceding it, imply the idea that the recommendation 
is the foundation of the decision to admit, and that the latter rests 
upon the recommendation. Both these acts are indispensable to form 
the judgment of the Organisation to which the previous paragraph of 
Article 4 refers. The text under consideration means that the General 
Assembly can only decide to admit upon the recommendation of the 
wSecurily Council: it determines the respective roles of the two organs 
whose combined action is required before admission can be effected: 
in other words, the recommendation of the Security Council is the 
condition precedent to the decision of the Assembly by which the 
admission is effected. 

. , . The Court considers it necessary to say that the first duty of a 
tribunal which is called upon to interpret and apply the provisions of 
a treaty, is to endeavour to give effect to them in their natural and 


.^6 
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ordinary meaning in the context in which they occur. If the relevant 
words in their natural and ordinary meaning make sense in their 
context, that is an end of the matter. If, on the other hand, the words 
in their natural and ordinary meaning are ambiguous or lead to an 
unreasonable result, then, and then only, must the Court, by resort to 
other methods of interpretation, seek to ascertain what the parties 
really did mean when they used these words. . . . 

When the Court can give effect to a provision of a treaty by giving 
to the words used in it their natural and ordinary meaning, it may 
not interpret the words by seeking to give them some other meaning. 
In the present case the Court finds no difficulty in ascertaining the 
natural and ordinary meaning of the words in question and no difficulty 
in giving effect to them. Some of the written statements submitted 
to the Court have invited it to investigate the travaux preparatoires of 
the Charter. Having regard, however, to the considerations above 
stated, the Court is of the opinion that it is not permissible, in this 
case, to resort to travaux preparatoires. 

The conclusions to which the Court is led by the text ... are 
fully confirmed by the structure of the Charter, and particularly by 
the relations established by it between the General Assembly and the 
Security Council. 

The General Assembly and the Security Council arc both principal 
organs of the United Nations.’ The Charter docs not place the 
Security Council in a subordinate position. Article 24 confers upon 
it ‘ primary responsibility for the maintenance of international peace 
and security ’, and the Charter grants it for this purpose certain 
powers of decision. Under Articles 4, 5, and 6, the Security Council 
co-operates with the General Assembly in matters of admission to 
membership, of suspension from the exercise of the rights and 
privileges of membership, and of expulsion from the Organisation. 
It has power, without the concurrence of the General Assembly, to 
reinstate the Member which was the object of the suspension, in its 
rights and privileges. 

The organs to which Article 4 entrusts the judgment of the 
Organisation in matters of admission have consistently interpreted the 
text in the sense that the General Assembly can decide to admit only 
on the basis of a recommendation of the Security Council. In 
particular, the Rules of Procedure of the General Assembly ^ provide 
for consideration of the merits of an application and of the decision 
to be made upon it only ‘ if the Security Council recommends the 
applicant State for membership The Rules merely .state that if the 
Security Council has not recommended the admission, the General 

•* Article 7. 

" (J.N. Doc. A/520, December 12, 1947. 

■‘Article 125, 
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Assembly may send back the application to the Security Council for 
further consideration.® This last step has been taken several times. .., 

To hold that the General Assembly has power to admit a State to 
membership in the absence of a recommendation of the Security 
Council would be to deprive the Security Council of an important 
power which has been entrusted to it by the Charter. It would almost 
nullify the role of the Security Council in the exercise of one of the 
essential functions of the Organisation. It would mean that the 
Security Council would have merely to study the case, present a 
report, give advice, and express an opinion. This is not what 
Article 4, paragraph 2, says. 

The Court cannot accept the suggestion made in one of the written 
statements submitted to the Court, that the General Assembly, in order 
to try to meet the requirement of Article 4, paragraph 2, could treat 
the absence of a recommendation as equivalent to what is described 
in that statement as an ‘ unfavourable recommendation \ upon which 
the General Assembly could base a decision to admit a State to 
membership. 

... In the opinion of the Court, Article 4, paragraph 2, envisages 
a favourable recommendation of the Security Council and that only. 
An unfavourable recommendation would not correspond to the 
provisions of Article 4, paragraph 2. 

While keeping within the limits of a Request which deals with the 
scope of the powers of the General Assembly, it is enough for the 
Court to say that nowhere has the General Assembly received the 
power to change, to the point of reversing, the meaning of a vote of 
the Security Council. 

In consequence, it is impossible to admit that the General Assembly 
has the power to attribute to a vote of the Security Council the 
character of a recommendation when the Council itself considers that 
no such recommendation has been made. 

For these reasons, the Court, by twelve votes to two, is of opinion 
that the (question must be answered in the negative). . . . 

(Judges Alvarez and Azevedo delivered dissenting opinions.) 


204 

International Court of Justice 

Interpretation of Peace Treaties 

(1950) J.CJ. Reports 1950, pp. 65, 221 (see above. No. 139a) 


“Article 126. 
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205 v" 

International Court of Justice 

International Status of South-West Africa 

(1950) LCJ. Reports 1950. p. 79 

South-West Africa was one of the territories in respect of which 
Germany, by Article 119 of the Treaty of Versailles,^ renounced all 
her rights and titles in favour of the Principal Allied and Associated 
Powers. In accordance with Article 22 of the Covenant of the League 
of Nations the territory was placed under Mandate, and the Union 
of South Africa was named the Mandatory. In accordance with 
the terms of the Mandate * ‘ the Mandatory shall have full powers of 
administration and legislation over the Territory ... as an integral 
portion of the Union of South Africa, and may apply the laws of 
the Union of South Africa to the Territory, subject to such local 
modifications as circumstances may require ’. 

The Mandatory was required to exercise its functions under the 
supervision of the League Council, to which annual reports had to be 
submitted, and by Article 7 of the Mandate the Mandatory was 
forbidden to modify the terms of the Mandate without the Councifs 
permission. According to Article 77 of the Charter of the United 
Nations mandated territories fall within the categories of those con¬ 
sidered suitable to be placed under the international trusteeship 
system, as defined in Chapter XII of the Charter. 

At the concluding session of the League Assembly in April. 1946, 
a Resolution was passed, in which the representative of the Union 
of South Africa concurred, recognising ‘ that, on the termination of 
the League's existence, its functions with respect to the mandated 
territories will come to an end, but (luHing) that Chapters XI, XII 
and XIII of the Charter of the United Nations embody principles 
corresponding to those declared in Article 22 of the Covenant of the 
League; (and taking) note of the expressed intentions of the Members 
of the League now administering territories under Mandate to con¬ 
tinue to administer them for the well-being and development of the 
peoples concerned in accordance with the obligations contained in 
the respective Mandates, until other arrangements have been agreed 
between the United Nations and the respective mandatory Powers’.® 

The Union of South Africa abstained from presenting a draft 
trusteeship agreement to the General Assembly, but at first submitted 
reports with respect to the territory, although the Assembly had refused 
to permit its incorporation in the Union of South Africa. Later, the 

^ 112 B.F.S.P., 1919, p. 1. 

* League of Nations Doc. 21/13/14D; reproduced in 1 Hudson, International 
Legislation, p. 57. 

® League of Nations, Official Journal. Special Supplement, No. 194, 1946. 
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Union announced that its future reports would only contain the 
information required for non-Self-Governing Territories in accord¬ 
ance with Chapter XI of the Charter, and it contended that this report 
should not be considered by the Trusteeship Council. The Union 
also alleged that, since the League of Nations no longer existed, the 
right of pelition could no longer be exercised. 

In December, 1949, the General Assembly decided to ask the 
International Court of Justice for an advisory opinion on the matter. 
The request was as follows: 

‘ What is the International status of the Territory of South- 
West Africa and what are the international obligations of the 
Union of South Africa arising therefrom, in particular: 

‘ (a) Does the Union of South Africa continue to have inter¬ 
national obligations under the Mandate for South-West Africa, 
and. if so, what are those obligations? 

‘ (b) Are the provisions of Chapter XII of the Charter 
applicable and, if so, in what manner, to the Territory of South- 
West Africa? 

‘ (c) Has the Union of South Africa the competence to modify 
the international status of the Territory of South-West Africa, or, 
in the event of a negative reply, where does competence rest to 
delermine and modify the international status of the Territory? ’ 

The Court was divided in its answers to these questions. 

Opinion 

Per Curiam: 

. . . Tw'o principles were considered to be of paramount import¬ 
ance (with respect to the future disposition of the former German 
territories in Africa): the principle of non-annexation and the principle 
that the well-being and development of such peoples form ‘ a sacred 
trust of civilisation 

With a view to giving practical effect to these principles, an inter¬ 
national regime, the Mandates System, was created by Article 22 
of the Covenant of the League of Nations. A ‘ tutelage ’ w'as to be 
established for these peoples, and this tutelage was to be entrusted 
to certain advanced nations and exercised by them ‘ as mandatories 
on behalf of the League . 

The terms of (the) Mandate (for South-West Africa), as well as 
the provisions of Article 22 of the Covenant and the principles 
embodied therein, show that the creation of this new international 
institution did not involve any cession of territory or transfer of 
sovereignty to the Union of South Africa. The Union Government 

‘Covenant, Article 22 (1). 
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was to exercise an international function of administration on behalf 
of the League, with the object of promoting the well-being and 
development of the inhabitants. 

It is now contended on behalf of the Lnion Government that this 
Mandate has lapsed, because the League has ceased to exist. This 
contention is based on a misconception of the legal situation created 
by Article 22 . . . and by the Mandate itself. The League was not 
. . . a ‘ mandator ’ in the sense in which that term is used in the 
national law of certain States. It had only assumed an international 
function of supervision and control. . . . The Mandate was created, 
in the interest of the inhabitants of the territory, and of humanity in 
general, as an international institution, with an international object 
—a sacred trust of civilisation. It is therefore not possible to draw 
any conclusion by analogy from the notions of mandate in national 
law or from any other legal conception of that law. The international 
rules regulating the Mandate constituted an international status for the 
Territory recognised by all the Members of the League of Nations, 
including the Union of South Africa. 

The essentially international character of the functions which had 
been entrusted to the Union of South Africa appears particularly 
from the fact that by Article 22 of the Covenant and Article 6 of 
the Mandate the exercise of these functions was subjected to the 
supervision of the Council of the League of Nations and to the 
obligation to present annual reports to it; it also appears from the 
fact that an\ member of the League of Nations could, according 
to Article 7 of the Mandate, submit to the Permanent Court of 
International Justice any dispute with the Union Government 
relating to the interpretation or the application of the provisions of 
the Mandate. 

These international obligations, assumed by the Union of South 
Africa, were of two kinds. One kind was directly related to the 
administration of the Territory, and corre.sponded to the sacred trust 
of civilisation referred to in Article 22. . . . The other related to the 
machinery of implementation, and was closely linked to the super¬ 
vision and control of the League. It corresponded to the ‘ securities 
for the performance of this trust ’ referred to in the same article. 

The first-mentioned group of obligations are defined in Article 22 
. . . and in Articles 2-5 of the Mandate. The Union undertook the 
general obligation to promote to the utmost the material and moral 
well-being and the social progress of the inhabitants. . . . 

These obligations represent the very essence of the sacred trust of 
civilisation. Their raison d'etre and original object remain. Since their 
fulfilment did not depend on the existence of the League of Nations, 
they could not be brought to an end merely because this supervisory 
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organ ceased to exist. Nor could the right of the population to have 
the Territory administered in accordance with these rules depend 
thereon. 

This view is confirmed by Article 80, paragraph 1. of the Charter.® 
which maintains tlie rights of States and peoples and the terms of 
existing international instruments until the territories in question are 
placed under the Trusteeship System. It is true that this provision 
only says that nothing in Chapter XII shall be construed to alter the 
rights of States or peoples or the terms of existing international 
instruments. But —as far as mandated territories are concerned, to 
which paragraph 2 of this article refers * —this provision presupposes 
that the rights of Stales and peoples shall not lapse automatically 
on the dissolution of the League of Nations. It obviously was the 
intention to safeguard the rights of States and peoples under all 
circumstances and in all respects, until each territory should be placed 
under the Trusteeship System. 

This view results, moreover, from the Resolution of the League 
of Nations of April 18, 1946. , . . 

As will be seen from this resolution, the Assembly said that the 
League's functions with respect to mandated territories would come 
to an end; it did not say that the Mandates themselves came to an 
end. In confining itself to this statement, and in taking note, on the 
other hand, of the expressed intentions of the mandatory Powers 
to continue to administer the mandated territories in accordance with 
their respective Mandates, until other arrangements had been agreed 
upon between the United Nations and those Powers, the Assembly 
manifested its understanding that the Mandates were to continue in 
existence until * other arrangements ’ were established. 

A similar view' has on various occasions been expressed by the 
Union of South Africa. In declarations made to the League of 
Nations, as w'ell as to the United Nations, the Union Government 
has acknowledged that its obligations under the Mandate continued 
after the disappearance of the League. . . . 

These declarations constitute recognition by the Union Govern¬ 
ment of the continuance of its obligations under the Mandate and not 
a mere indication of the future conduct of that Government. Inter- 

* ‘ Except as may be agreed upon in individual trusteeship agreements . . . 
placing each territory under the tru.stecship system, and until such agreements 
have been concluded, nothing in this Chapter shall be construed in or of 
itself to alter in any manner the rights whatsoever of any states or any peoples 
or the terms of existing international instruments to which the Members of 
the United Nations may respectively be parties.’ 

® ‘ Paragraph 1 of this Article shall not be interpreted as giving grounds for 
delay or postponement of the negotiation and conclusion of agreements for 
placing mandated and other territories under the trusteeship system as 
provided for in Article 77.’ 
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pretations placed upon legal instruments by the parties to them, 
though not conclusive as to their meaning, have considerable pro¬ 
bative value when they contain recognition by a party of its own 
obligations under an instrument. In this case the declarations of 
the Union of South Africa support the conclusions already reached 
by the Court. 

The Court will not consider the above-mentioned second group 
of obligations. These obligations related to the machinery for 
implementation and were closely linked to the supervisory functions 
of the League of Nations—particularly the obligation of the Union 
of South Africa to submit to the supervision and control of the 
Council of the League and the obligation to render it annual reports 
in accordance with Article 22 of the Covenant and Article 6 of the 
Mandate, Since the Council disappeared by the dissolution of the 
League, the question arises whether these supervisory functions are 
to be exercised by the new international organisation created by 
the Charter, and whether the Union of South Africa is under an 
obligation to submit to a supervision by this new organ and to render 
annual reports to it. 

Some doubts might arise from the fact that the supervisory func¬ 
tions of the League with regard to mandated territories not placed 
under the new Trusteeship System were neither expressly transferred 
to the United Nations nor expressly assumed by that organisation. 
Nevertheless, there seem to be decisive reasons for an aftirriiative 
answer to the above-mentioned question. 

The obligation incumbent upon a mandatory State to accept 
international supervision and to submit reports is an important part 
of the Mandates System. When the authors of the Covenant created 
this system, they considered that the edcctive performance of the 
sacred trust of civilisation by the mandatory Powers required that 
the administration of mandated territories should be subject to inter¬ 
national supervision. The authors of the Charter had in mind the 
same necessity when they organised an International Trusteeship 
System. The necessity for supervision continues to exist despite the 
disappearance of the supervisory organ under the Mandates System. 
It cannot be admitted that the obligation to submit to supervision 
has disappeared merely because the supervisory organ has ceased 
to exist, when the United Nations has another international organ 
performing similar, though not identical, supervisory functions. 

These general considerations are confirmed by Article 80, para¬ 
graph I, of the Charter, as this clause has been interpreted above. 
It purports to safeguard, not only the rights of Stales, but also the 
rights of the peoples of mandated territories until Trusteeship Agree¬ 
ments are concluded. The purpose must have been to provide a 
real protection for those rights; but no such rights of the peoples 
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could be effectively safeguarded without international supervision 
and a duty to render reports to a supervisory organ. 

The Assembly of the League of Nations, in its Resolution of 
April 18, 1946, gave expression to a corresponding view. It recognised 
. . . that the League’s functions with regard to the mandated terri¬ 
tories would come to an end, but noted that Chapters XI, XII and 
XIII of the Charter of the United Nations embody principles corres¬ 
ponding to those declared in Article 22 of the Covenant. It further 
took note of the intentions of the mandatory States to continue to 
administer the territories in accordance with the obligations con¬ 
tained in the Mandates until other arrangements should be agreed 
upon between the United Nations and the mandatory Powers. This 
resolution presupposes that the supervisory functions exercised by 
the League would be taken over by the United Nations. 

The competence of the General Assembly of the United Nations 
to exercise such supervision and to receive and examine reports is 
derived from the provisions of Article 10 of the Charter, which 
authorises the General Assembly to discuss any questions or any 
matters within the scope of the Charter and to make recommendations 
on these questions or matters to the Members of the United 
Nations. . . . 

For the above reasons, the Court has arrived at the conclusion 
that the General Assembly of the United Nations is legally qualified 
to exercise the supervisory functions previously exercised by the 
League of Nations with regard to the administration of the Territory/, 
and that the Union of South Africa is under an obligation to submit 
to supervision and control of the General Assembly and to render 
annual reports to it. 

The right of petition was not mentioned in Article 22 of the 
Covenant or by the provisions of the Mandate. But on January 31, 
1923, the Council of the League of Nations adopted certain rules 
relating to this matter.' ... By this innovation the supervisory 
function of the Council w'as rendered more effective. 

The Court is of opinion that this right, which the inhabitants of 
South-West Africa had thus acquired, is maintained by Article 80, 
paragraph 1, of the Charter, as this clause has been interpreted above. 
In view of the result at which the Court has arrived with respect to 
the exercise of the supervisory functions by the United Nations and 
the obligation of the Union Government to submit to such supervision, 
and having regard to the fact that dispatch and examination of 
petitions form a part of that supervision, the Court is of the opinion 
that petitions arc to be transmitted by that Government to the General 

^ L.N. Doc. C.P.M. 38 (1); 4 Official Journal, 1923, p. 300; (printed in Hall, 
Mandates, Dependencies and Trusteeship, 1948, p. 314). 
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Assembly of the United Nations, which is legally qualified to deal 
with them. 

It follows from what has been said above that South-West Africa 
is still to be considered as a territory held under the Mandate of 
December 17, 1920. The degree of supervision to be exercised by 
the General Assembly should not therefore exceed that which applied 
under the Mandates System, and should conform as far as possible 
to the procedure followed in this respect by the Council of the League 
of Nations. These observations are particularly applicable to annual 
reports and petitions. 

According to Article 7 of the Mandate, disputes between the 
mandatory State and another Member of the League of Nations 
relating to the interpretation or the application of the provisions 
of the Mandate, if not settled by negotiation, should be submitted to 
the Permanent Court of International Justice. Having regard to 
Article 37 of the Statute of the International Court of Justice,'" and 
.Article 80, paragraph 1, of the Charter, the Court is of opinion that 
this clause in the Mandate is still in force and that, therefore, the 
Union of South Africa is under an obligation to accept the compulsory 
jurisdiction of the Court according to those provisions. . . . 

(As regards Question /?,) territories held under Mandate were not 
by the Charter automatically placed under the new International 
Trusteeship System. This system should, according to Articles 75 ® 
and 77,'® apply to territories which are placed thereunder by means 
of Trusteeship Agreements. South-West Africa, being a territory held 
under Mandate, may be placed under the Trusteeship System in 
accordance with the provisions of Chapter XII. In this .sense, that 
chapter is applicable to the Territory. 

Question h further asks in what manner Chapter XII is applicable 
to the Territory. It appears . . . that the General Assembly, in 
asking about the manner of application of Chapter XII, was referring 
to the question whether the Charter imposes upon the Union of 

“ ‘ Whenever a treaty or convention in force provides for reference of a matter 
... to the Permanent Court of International Justice, the matter shall, as 
between the parties to the present .Statute, be referred to the International 
Court of Justice.* 

®‘The United Nations shall establish under its authority an international 
trusteeship system for the administration and supervision of .such territories 
as may be placed thereunder by subsequent individual agreements. . . . ’ 
7he trusteeship system shall apply to such territories in the following 
categories as may be placed thereunder by means of trusteeship agreements: 
a. territories now held under mandate; h. territories which may be detached 
from enemy states as a result of the Second World War; and c. territories 
voluntarily placed under the system by states responsible for their 
administration. 

‘2. It will be a matter for subsequent agreement as to which territories 
in the foregoing categories will be brought under the trusteeship system and 
upon what terms.* 
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South Africa an obligation to place the Territory under the Trustee¬ 
ship System by means of a Trusteeship Agreement. 

Articles 75 and 77 show, in the opinion of the Court, that this 
question must be answered in the negative. The language used in 
both articles is permissive. Both refer to subsequent agreements 
by which the territories in question may be placed under the Trustee¬ 
ship System. An ‘ agreement ’ implies consent of the parties con¬ 
cerned. including the Mandatory Power in the case of territories held 
under Mandate. “ The parties must be free to accept or reject the 
terms of a contemplated agreement. No party can impose its terms 
on the other party. Article 77, paragraph 2, moreover, presupposes 
agreement not only with regard to its particular terms, but also as 
to which territories will be brought under the Trusteeship System. 

It has been contended that the word ‘ voluntarily used in Article 
77 with respect to category c only, shows that the placing of other 
territories under Trusteeship is compulsory. This word alone cannot, 
however, override the principle derived from Articles 75, 77 and 79 
considered as a whole. An obligation for a mandatory State to 
place the Territory under Trusteeship would have been expressed in 
a direct manner. The word ‘ voluntarily ’ incorporated in category c 
can be explained as having been used out of an abundance of caution 
and as an added assurance of freedom of initiative to States having 
territories falling w'ithin that category. 

It has also been contended that paragraph 2 of Article 80 imposes 
on mandatory States a duly to negotiate and conclude Trusteeship 
Agreements. The Court finds no justification for this contention. 

. . . The provision is entirely negative m character and cannot be 
said to create an obligation to negotiate and conclude an agreement. 
Had the parlies to the Charter intended to create an obligation of 
this kind for a mandatory State, such intention would necessarily 
have been expressed in positive terms. . . . 

It is contended that the Trusteeship System created by the Charter 
would have no more than a theoretical existence if the mandatory 
Powers w'ere not under an obligation to enter into negotiations with 
a view to concluding Trusteeship Agreements. This contention is 
not convincing, since an obligation merely to negotiate does not of 
itself assure the conclusion of Trusteeship Agreements. Nor was 
the Trusteeship System created only for mandated territories. 

It is true that while Members of the League of Nations regarded 
the Mandates System as the best method for discharging the sacred 

Art. 79: ‘The terms of trusteeship for each territory to be placed under the 
trusteeship system, including any alteration or amendment, shall be agreed 
upon by the states directly concerned, including the mandatory power in the 
case of territories held under mandate by a Member of the United Nations, 
and shall be approved as provided for. . . . ’ 
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trust of civilisation provided for in Article 22 of the Covenant, the 
Members of the United Nations considered the International Trustee¬ 
ship System to be the best method for discharging a similar mission. 
It is equally true that the Charter has contemplated and regulated 
only a single system, the International Trusteeship System. It may 
thus be concluded that it was expected that mandatory States would 
follow the normal course indicated by the Charter, namely, conclude 
Trusteeship Agreements. The Court is, however, unable to deduce 
from these general considerations any legal obligation for mandatory 
States to conclude or to negotiate such agreements. It is not for the 
Court to pronounce on the political or moral duties which these 
considerations may involve. 

For these reasons, the Court considers that the Charter does not 
impose on the Union an obligation to place South-West Africa under 
the Trusteeship System. 

(As regards Question r,) the international status of the Territory 
results from the international rules regulating the rights, powers and 
obligations relating to the administration of the Territory and the 
supervision of that administration, as embodied in Article 22 of the 
Covenant and in the Mandate. It is clear that the Union has no 
competence to modify unilaterally the international status of the 
Territory or any of these international rules. This is showm by 
Article 7 of the Mandate, which expressly provides that the consent 
of the League of Nations is required for any modification of the terms 
of the Mandate. 

The Court is further requested to say where competence to 
determine and modify the international status of the Territory rests. 

Before answering this question, the Court repeats that the normal 
way of modifying the international status of the Territory would be 
to place it under the Trusteeship System by means of a Trusteeship 
Agreement in accordance with the provisions of Chapter XII of the 
Charter. 

The competence to modify in other ways the international status 
of the Territory depended on the rules governing the amendment of 
Article 22 of the Covenant and the modilicalion of the terms of the 
Mandate. 

Article 26 of the Covenant laid down the procedure for amending 
provisions of the Covenant, including Article 22. On the other hand. 
Article 7 of the Mandate stipulates that the consent of the Council 
of the League was required for any modification of the terms of 
the Mandate. The rules thus laid down have become inapplicable 
following the dissolution of the League of Nations. But one cannot 
conclude therefrom that no procedure exists for modifying the 
international status of South-West Africa. 
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Article 7 of the Mandate, in requiring the consent of the Council 
of the League of Nations for any modification of its terms, brought 
into operation for this purpose the same organ which was invested 
with powers of supervision in respect of the administration of the 
Mandates. In accordance with the reply given above to Question a, 
those powers of supervision now belong to the General Assembly of 
the United Nations. On the other hand. Articles 79 and 85 of the 
Charter require that a Trusteeship Agreement be concluded by the 
mandatory Power and approved by the General Assembly before the 
International Trusteeship System may be substituted for the Mandates 
System. These articles also give the General Assembly authority to 
approve alterations or amendments of Trusteeship Agreements. By 
analogy, it can be inferred that the same procedure is applicable to 
any modification of the international status of a territory 
under Mandate which would not have for its purpose the placing of 
the territory under the Trusteeship System. This conclusion is 
strengthened by the action taken by the General Assembly and the 
attitude adopted by the Union of South Africa which is at present 
the only existing mandatory Power. 

. . . (The Court repeated a number of statements made by the 
representative of the Union of vSouth Africa concerning South-West 
Africa and its incorporation in the Union, including that of January 22, 
1946, in which he declared that ‘ the decision of the Union would be 
submitted to the General Assembly for judgment’, and that of 
November 4, 1946, in which its Prime Minister made it clear that 
the Union understood ‘ that its international responsibility precluded 
it from . . . effecting a change in the status of South-West Africa 
without proper consultation cither of all the peoples of the Territory 
itself, or with the competent international organs ’.) 

By thus submitting the question of the future international status 
of the Territory to the 'judgment’ of the General Assembly as the 
‘ competent international organ the Union Government recognised 
the competence of the General Assembly in the matter. 

The General Assembly . . . affirmed its competence by Resolu¬ 
tion 65 (I) of December 14, 1946. It noted with satisfaction that the 
step taken by the Union showed the recognition of the interest and 
concern of the United Nations in the matter. It expressed the desire 
‘ that agreement between the United Nations and the Union of South 
Africa may hereafter be reached regarding the future status of the 
Mandated territory of South-West Africa’, and concluded: ‘The 

The functions of the United Nations with regard to trusteeship agree¬ 
ments for all areas not designated as strategic, including the approval of the 
terms of the trusteeship agreements and of their alteration or amendment, 
shall be exercised by the General Assembly. 

‘ 2. The Trusteeship Council, operating under the authority of the General 
Assembly, shall assist the General Assembly in carrying out these functions.* 
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General Assembly, therefore, is unable to accede to the incorporation 
of the Territory of South-West Africa in the Union of South Africa 

Following the adoption of this resolution, the Union Government 
decided not to proceed with the incorporation of the Territory, but 
to maintain the status quo. The General Assembly took note of this 
decision in its Resolution 141 (II) of November 1, 1947. 

On the basis of these considerations, the Court concludes that 
competence to determine and modify the international status of South- 
West Africa rests with the Union of South Africa acting with the 
consent of the United Nations. 

For these reasons, the Court is of opinion. 

On the General Question: unanimously, that Scuilh-West Africa 
is a territory under the international Mandate assumed by the Union 
of South Africa. . . .: 

On Question a: by twelve votes to two, that the Union of wSouth 
Africa continues to have the international obligations stated in Article 
22 of the Covenant of the League of Nations and in the Mandate 
for South-West Africa as well as the obligation to transmit petitions 
from the inhabitants of that Territory, the supervisory functions to 
be exercised by the United Nations, to which the annual reports and 
the petitions are to be submitted, and the reference to the Permanent 
Court of International Justice to be replaced by a reference to the 
International Court of Justice, in accordance with Article 7 of the 
Mandate and Article 37 of the Statute of the Court; 

On Question h: unanimously, that the provisions of Chapter XII 
of the Charier are applicable to the 1 erritory of South-West Africa 
in the sense that they provide a means by which the 'I'erritory may 
be brought under the Trusteeship System: and by eight voles to six. 
that the provisions of Chapter XII of the Charier do not impose on 
the Union of South Africa a legal obligation to place the Territory 
under the Trusteeship System; 

On Question c: unanimously, that the Union of South Africa 
acting alone has not the competence to modify the international status 
of the Territory of vSouth-West Africa, and that the competence to 
determine and modify the international status of the Territory rests 
with the Union of South Africa acting with the consent of the United 
Nations. . . . 

(Guerrero, Vice-President, and Judges Zoricic and Badawi Pasha 
declared their dissent from the opinion on Question b, and expressed 
their agreement with the dissenting opinion delivered by Judge De 
Visscher. Judges Alvarez and Krylov also delivered dissenting 
opinions. Separate opinions were delivered by Judges Sir Arnold 
McNair and Read, both of whom differed from the Court in so 
far as part of the answer to Question a was concerned.) 
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Re Drummond Wren 
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Ontario High Court 

Re Drummond Wren 

[1945] 4 D.L.R. 674 

The applicant owned registered land in the County of York, and 
sought to have declared invalid a restrictive covenant assumed by 
him when he purchased the land, and which he undertook to exact 
from his assigns. The covenant was to the effect that the land was 
‘ not to be sold to Jews or persons of objectionable nationality 

The Court held the covenant to be contrary to public policy. 


Judgment 

Per Mackay J.: 

. . . The matter before me . . . appears to raise issues of first 
impression because a search of the case law of Great Britain and of 
Canada does not reveal any reported decision which would be of 
direct assistance in this proceeding. . . . 

It is a well-recognised rule that Courts may look at various 
Dominion and Provincial Acts and public law as an aid in determining 
principles relative to public policy. . . . 

First and of profound significance is the recent vSan Francisco 
Charter, to which Canada was a signatory, and which the Dominion 
Parliament has now ratified. The preamble to this Charter reads in 
part as follows: 

‘ We the peoples of the United Nations determined to save suc¬ 
ceeding generations from the scourge of war, . . . and to reaffirm 
faith in fundamental human rights, in the dignity and worth of the 
human person, in the equal rights of men and women and of nations 
large and small . . . and for these ends to practise tolerance and 
live together in peace with one another as good neighbours. . . 

Under Articles 1 and 55 of this Charter. Canada is pledged to 
promote ‘ universal respect for, and observance of, human rights and 
fundamental freedoms for all without distinction as to race. sex. 
language, or religion \ 

In the Atlantic Charter,* to which Canada has subscribed, the 
principles of freedom from fear and freedom of worship are recognised. 

(The learned judge then referred to various enactments of the 
Ontario legislature directed against racial discrimination.) . . . 

Proceeding from the general to the particular, the argument of the 
applicant is that the impugned covenant is void because it is injurious 


1941. Cmd. 6315 and 6321 (1941). 
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to the public good. . . . The consequences of judicial approbation 
of such a covenant are portentous. If sale of a piece of land can be 
prohibited to Jews, it can equally be prohibited to Protestants, Catho¬ 
lics or other groups or denominations. If the sale of one piece of 
land can be so prohibited, the sale of other pieces of land can likewise 
be prohibited. In my opinion, nothing could be more calculated to 
create or deepen divisions between existing religions and ethnic groups 
in this Province, or in this country, than the sanction of a method of 
land transfer which would permit the segregation and confinement 
of particular groups to particular business or residential areas, or 
conversely, would exclude particular groups from particular business 
or residential areas. The unlikelihood of such a policy as a legislative 
measure is evident from the contrary intention of the recently enacted 
Racial Discrimination Act," and the judicial branch of government 
must take full cognizance of such factors. 

Ontario and Canada, too, may well be termed a Province, and a 
country, of minorities in regard to the religious and ethnic groups 
which live therein. It appears to me to be a moral duty, at least, to 
lend aid to all forces of cohesion, and similarly to repel all fissiparous 
tendencies which would imperil national unity. The common law 
Courts have, by their actions over the years, obviated the need for 
rigid constitutional guarantees in our polity by their wise use of the 
doctrine of public policy as an active agent in tiie promotion of the 
public w'eal. While Courts and eminent Judges have, in view' of the 
powers of our Legislatures, warned against inventing new heads of 
public policy, 1 do not conceive that 1 would be breaking new ground 
w'ere I to hold the restrictive covenant impugned in this proceeding 
to be void as against public policy. Rather would I be applying 
well-recognised principles of public policy to a set of facts requiring 
their invocation in the interest of the public good. 

That the restrictive covenant in this case is directed in the first 
place against Jews lends poignancy to the matter when one considers 
that anti-semitism has been a weapon in the hands of our recently 
defeated enemies and the scourge of the w-orld. But this feature of 
the case does not require innovation in legal principle to strike down 
the covenant; it merely makes it more appropriate to apply existing 
principles. If the common law of treason encompasses the stirring up 
of hatred between different classes of His Majesty's subjects, the 
common law of public policy is surely adequate to void the restrictive 
covenant which is here attacked. 

My conclusion, therefore, is that the covenant is void because 
offensive to the public policy of this jurisdiction. This conclusion 
is reinforced, if reinforcement is necessary, by the wide official 
acceptance of international policies and declarations frowning on 


=* 1944 (Ont.), c, 51. 
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Ihc type of discrimination which the covenant would seem to 
perpetuate. . . . 

An order will therefore go declaring that the restrictive covenant 
attacked by the applicant is void and of no effect. 
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SupKiiJvii: CoLiRi OF Ni;w York, Quffn’s County 

Curran v. City of New York 

(1947) 191 Misc. 229 

The plaintilT sought to set aside gratuitous grants of lands and 
easements made by the City of New York to the United Nations as its 
headquarters site, the allocation of funds for the widening of streets 
in the area, the exemption from taxation of the site, and the temporary 
use by the United Nations of the New York City Building in Flushing 
Meadow Park as a meeting place for the General Assembly. 

Among the defendants named was Trygve Lie, Secretary-General 
of the United Nations, who moved for an order dismissing the com¬ 
plaint as against him on the ground that he was immune from the 
jurisdiction of the Court. 

The other defendants moved for the dismissal of the complaint on 
the ground that it did not show' any cause of action. 

The Court granted the motion to dismiss. 

Judgment 

Per Hill J.: 

... Upon the return of the motion the United States attorney for the 
eastern district of New' York, acting under the direction of the 
Attorney-General of the United States, submitted his petition, bringing 
to the attention of the Court the suggestion of the Department of State, 
that the rights of immunity be granted to the United Nations; annexed 
to the petition is a photostat of a letter written (on) November 6, 1947, 
by the Under-Secretary of State to the Attorney-General of the United 
States, stating that the Department of State allows, recognises and 
certifies the immunity of the United Nations and of Lie as its 
Secretary-General. The petition prays that the claim of immunity 
requested of and allowed by the Department of State be given full 
force and effect and that the United Nations and Lie. as its Secretary- 
General, be declared immune from the jurisdiction and process of the 
Court and that service of process upon Lie, as Secretary-General of 
the United Nations, be vacated and the complaint dismissed for want 
of jurisdiction. 


57 
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The act of the State Department in suggesting that the United 
Nations and Lie, its Secretary-General, are immune from process is 
predicated upon Articles 104 and 105 of the Charter of the United 
Nations the International Organisations Immunities Act of 

December 29, 1945,- and Executive Order No. 9698 of February 19, 
1946,' which order made the terms of the act of December 29, 1945, 
applicable to the United Nations and its officials. 

Vhc Department of State, the political branch of our Government, 
having without any reservation or qualification whatsoever, recognised 
and certified the immunity of the United Nations and the defendant 
Lie to judicial process, there is no longer any question for independent 
determination by this Court. . . . 

The judicial branch of our Government follows the political 
branch in dealing with sovereign immunity and will not embarrass the 
latter by assuming an antagonistic jurisdiction . . . Neither will the 
judicial branch embarrass the executive arm of the Government. . . . 

The case at bar demcmstratcs the wisdom of the rule that such 
determination by the Stale Department is final and controlling. The 
complaint herein raises delicate questions pertaining to the foreign 
poIicN of the United States and to its internal processes incident thereto. 
To be allowed to raise such issues in a court of this country can serve 
but to embarrass the United States in the conduct of its relations with 
other nations of the w'orld. . . . 

It follows that the Court is bound to accord recognition to and 
uphold the suggestion of immuniu presented by the Department of 
State. . . . 

This brings us to a cv)nsidcralion of the motion made by the City of 
New \'ork. 

The allegations of the complaint must be \iewed in respect of their 
sufficiency in the light of existing law. In 1945, in the exercise of 
the President's power ‘ by and with the Advice and Consent of the 
Senate, to make Treaties',' the United States signed and ratiiied the 
multilateral treaty known as the C'harter of the United Natimis. fhe 
treaty came into force on October 24, 1945, upon the deposit of the 
number of ratifications required by Article 110 of the Charter. . . . 

Art. 104: The Organisation shall enjoy in the territory of each of its 
Memhers such legal capacity as may be necessary for the exercise of its 
functions and the fulfilment of its purposes'. 

Art. 105: 1. 7 he Organisation shall enjoy in the territory of each of its 
Members such privileges and immunities as are necessary for the exercise 
of its functions and the fulfilment of its purposes. 

‘2. ... Officials of the Organisation shall similarly enjoy such privileges 
and immunities as are necessary for the independent exercise of their 
functions in connection with the Organisation. . . . ' 

59 Slat. b69, s. 2 fb) and s. 7 fb). 

Fed. Reg., Vol. II. No. 30, p. 1809. 

'* U.S. C onstitution, Art. II, s. 2, par. 2. 
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By the terms of this treaty, the United States became a party, 
inter alia, to Articles 104 and 105 of the Charter. . . . 

That these provisions, in a treaty made under the authority of the 
United Slates, are the law of the land, needs no argument. Paragraph 
2 of Article VI of the Constitution of the United States provides: 

‘ This Constitution, and the Laws of the United States which shall be 
made in Pursuance thereof; and all Treaties made, or which shall be 
made, under the Authority of the United States, shall be the Supreme 
Law of the Land ; and the Judges in every State shall be bound 
thereby, any Thing in the Constitution or Laws of any Stale to the 
Contrary notwithstanding.’ 

Even without further action by the Congress or by the State, the 
effect of Article 104 would be to give to the United Nations the legal 
status and capacity to own land in the United States. Also, that 
without further action by Congress or the Stale, the immunities 
‘ necessary for the fulfilment of its purposes conferred upon the 
United Nations by Article 105, include immunity from taxation. 

(The learned judge then referred to the various legislative 
measures of Congress concerning the United Nations.) 

These acts of national legislation were in furtherance of our 
national policy, and they were further clarified by the Legislature of the 
Stale of New York in enacting ... the Laws of 1947, which this Court 
holds valid, and in view of all of which, so much of the 19th paragraph 
of the complaint as attacks their validity, must fall. . . . 

It follows that the motion to dismiss the claim is granted. . . . 
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SupRFMF Court, Oufen's County. New York 

Kemp V. Rubin 

(1947) 69 N.Y.S. 2d. 680 

In 1939 certain property owners in Queen’s County entered into an 
agreement embodying a restrictive covenant to the effect ‘ that no 
part of the land now held by the parties hereto . . . shall ever be 
used or occupied, or sold, conveyed, leased, rented or given, to 
Negroes or any persons of the Negro race or blood or descent 

The plaintiffs were two of the signatories, and they sought to 
enjoin a third, the first defendant, from conveying her property to 
the second defendant, a Negro, and to prevent the latter from 
purchasing or occupying the property. 

The Court found for the plaintiffs. 


57* 
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Judgment 

Per Livingston J.: 

. . , The Court wishes to state that it is in accord with the views 
expressed by Mr. J ustice Murphy in Hirahayashi v. United States ‘ 
to the effect that ‘ distinctions based on colour and ancestry are utterly 
inconsistent with our traditions and ideals. They are at variance 
with the principles for which we are waging war. We cannot close 
our eyes to the fact that for centuries the Old World has been torn 
by racial and religious conflicts and has suffered the worst kind of 
anguish because of inequality of treatment of different groups. There 
has been one law for one and a different law for another. Nothing 
is written more firmly into our law than the compact of the Plymouth 
voyagers to have just and equal laws'. 

At the same time, however, and regardless of what its sentiments 
may be, this court is constrained to follow precedents and govern 
itself in accordance with what it considers to be the prevailing law. 

Defendants' main contentions are that judicial enforcement of the 
racial restrictive agreement involved is prohibited by the Fourteenth 
Amendment * of the Constitution of the Ihiited States and that the 
same is contrary to the public policy of the State of New York and 
of the United States. Similar restrictive covenants, however, have 
undoubtedly been held to be valid and enforceable in equity by way 
of injunction by both the Supreme Court and our State and Federal 
Courts. . . . 

. . . We do not have on our statute books any specific provision 
which outlaws racial restrictive covenants. In the circumstances this 
court does not feel that it should judicially legislate by reading into 
the statutes something which the Legislature itself has failed to 
adopt. . . . 

Defendants’ remaining contention that enforcement of the covenant 
is forbidden by existing treaties to which the I'nited States is a signa¬ 
tory is without force. These treaties have nothing to do with domestic 
matters nor with agreements between citizens of the United States. 
In fact. Article 2, section 7, of the United Nations Charter ^ . . . 
expressly so provides. 

Judgment is, therefore, granted to plaintiffs for the relief demanded 
in the complaint. 

^ (l‘M3) 320 U.S. 81. 

- ‘ Section 1 : All persons born or naturalised in the United Slates, and subject 
to the jurisdiction thereof, arc citizens of the United Stales. . . . No State 
shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; . . . nor deny to any person 
within its jurisdiction the equal protection of the laws." 

•''' ‘ Nothing contained in the present Charter shall authorise the United Nations 
to intervene in matters which arc essentially within the domestic jurisdiction 
of any Stale or shall require the Members to submit such matters to settlement 
under the present Charter. . . . ’ 
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(In Shelley v. Kraeiiier^ the United States Supreme Court was 
called upon to consider the nature of similar racial restrictive covenants 
which had been enforced by the courts of Missouri and Michigan. 
The Court held that the covenants as such were not contrary to the 
Fourteenth Amendment, and would remain valid so long as they 
were ‘ effectuated by voluntary adherence to their terms It decided, 
however, that once these covenants were enforced through the medium 
of the courts. Slate action was involved of a character contrary to the 
Fourteenth Amendment. The Supreme Court made no reference to 
the Charter of the United Nations, but dealt with the issue solely on 
the basis of the American Constitution.) 


209 

District Coi Rr of Appeal, California 
Sei Fujii v. State of California 

(1950) Los Angeles Daily Journal April 25, 1950 

Under the Californian Alien Land Law, 1920,’ any person ineligible 
for naturalisation as a United States citizen ‘ is not qualified or per¬ 
mitted to acquire, possess, enjoy, and cultivate, occupy or transfer 
real property or any interest therein in the State of California, or 
to have in whole or in part the beneficial use thereof \ Property 
held contrary to this law would escheat to the State. 

The plaintiff was born in Japan in 1882, and resided in the United 
Stales from 1903 to 1911. He then visited Japan and returned to 
the United Slates in 1913, and had resided there ever since. As a 
Japanese he was ineligible for United States citizenship, and there was 
no treaty between the United Stales and Japan enabling such a person 
to acquire land in California, it being conceded that the treaty of 
1920* did not cover the matter. In 1948 the plaintiff purchased 
the properly which was the subject of the action. 

The court of first instance held that the plaintiff was unable to 
hold the land, and from that judgment he appealed. 

The Appellate Court allowed the appeal. 

Judgment 

Per Wilson .1.: 

. . . Plaintiff contends that the statute is in violation of the 
Constitution of the United States in that it denies to him the equal 

’ (1948) 334 U.S. 1. 

' Stats. 1921, p. Ixxxiii. 

‘Treaty of Commerce and Navigation, 1920. 
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protection of the law; that it arbitrarily discriminates against him 
solely because of his race; that classification on the sole basis of 
race is arbitrary and irrational; . . . that no ‘ clear or present danger ’ 
or other exceptional circumstances exist sufficient to justify arbitrary 
discrimination against Japanese; . . . and, finally, that the statute 
is inconsistent with the declared principles and spirit of the United 
Nations Charter. 

The constitutionality of alien land laws has been the subject of 
attack for nearly thirty years and ... the attacks have failed. The 
Supreme Court of the United States sustained the provisions of the 
. . . Alien Land Law of California. The statute has been sustained 
also by the appellate courts of the State. . . . 

In the plaintiff’s brief ... he has not referred us to a case in w^hich 
either court has overruled its former decision upholding the act. . . . 

... No question relating to the Alien Land Law was involved 
in Shelley v. Kraemer.^ ... In the Shelley case it was held that 
restrictive covenants as to ownership of property based on race or 
colour are not in themselves a violation of the equal protection clause 
of the Fourteenth Amendment, but that clause inhibits judicial 
enforcement of such covenants by Slate courts. . . . 

Save for the matters to be hereinafter discussed, which arc based 
upon an authority more potent than the Constitution of this State, 
an authority wdiich for want of opportunity has not previously been 
made the basis of a judicial determination of the cjuesiion before us, 
this opinion might well be terminated under the doctrine of stare 
decisis with a reaffirmation of the former decisions, since upon 
constitutional questions we deem ourselves obliged to follow the 
decisions of the Supreme Courts of the Ignited Stales and of this 
State until one of those courts should announce the overruling of 
its own decisions. 

While the Alien Land Law ... is applicable at the present time 
to only a few aliens other than Japanese, historically it has not 
always been so. . . . 

At the lime of the adoption of the statute natives of Japan, China, 
India and many other nations were ineligible to become citizens of 
the United States and by reason of the non-existence of treaties with 
such countries entitling their nationals to own real property in this 
State they were inhibited from that privilege. Thus the right of 
aliens to owm real property in California w'as made by the Alien 
Land Law to depend upon the federal statute as it then existed 
designating the aliens who w'ere ‘ eligible to citizenship ’ and upon 
such amendments as the Congress might thereafter enact. . . . 

'*(1948) 3374 U.S. 1; sec above. No. 208, in fine. 
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Using the figures shown by the 1940 census and applying the 
naturalisation law now in effect, only a total of 48,158, composed 
of Japanese, Koreans, Polynesians and a small number of other 
Asiatics, residing in the United States would be at present ineligible 
to citizenship. . . . Since the number of resident Asiatics ineligible 
to citizenship other than Japanese is negligible, it follows that the 
latter arc practically the only persons affected by the statute under 
consideration. 

The successive amendments to the naturalisation law expanding 
the class of persons entitled to citizenship and therefore entitled to 
own land in California, have . . . left only the natives of Japan and 
an insignificant number of nationals of other countries who remain 
ineligible to citizenship and hence ineligible under the terms of the 
statute to own real property. 

In the period of thirty years since the Alien Land Law was adopted 
we have revised our opinions concerning the rights of other peoples. 
Out of the travail of World War II came the concept of ‘ respect for 
human rights and for fundamental freedoms for all without distinction 
as to race, sex, language, or religion as expressed in the Charter 
of the United Nations/ 

The government of the United Slates has traditionally been the 
leader in espousing the rights of man and has championed the cause 
of the smaller and less privileged nations. . . . The efforts of our 
government in this regard reached fruition (at the Conference) a^ 
which the Charier of the United Nations was adopted. It was promptly 
ratified by the Senate of the United States, thereby proclaiming allegi¬ 
ance to its principles and providing precedent and example for other 
countries. Tlie Uniicd States has consistently regarded its treaties 
with other nations as inviolate. 

The Charier has become ‘ the supreme law of the land; and the 
judges in every State shall be bound thereby, anything in the Con¬ 
stitution or laws of any Stale to the contrary notwithstanding ’.® The 
position of this country in the family of nations forbids trafficking 
in innocuous generalities, but demands that every State in the Union 
accept and act upon the Charter according to its plain language 
and its unmistakable purpose and intent. 

Since the Charter is now the supreme law of the land, it becomes 
necessary to examine its provisions and guarantees and to interpret 
it in the light in which it was adopted by the participating nations. 
(The learned justice then read out the Preamble, Articles 1. 2, 55 
and 56 of the Charter, and parts of President Truman’s address to 
the Senate urging its prompt ratification. He then cited Articles 1, 


^Article 1 (3). 

* U.S. Constitution, Article VI, sec. 2. 
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2 and 17 of the Universal Declaration of Human Rights adopted by 
the General Assembly of the United Nations on December 10, 1948.) 
This Declaration implements and emphasises the purposes and aims 
of the United Nations and its Charter. 

Democracy provides a way of life that is helpful; however its 
promises of human betterment are but vain expressions of hope 
unless ideals of justice and equity are put into practice among govern¬ 
ments, and as well between governments and citizen, and are held 
to be paramount. The integrity and vitality of the Charter and the 
confidence which it inspires would wane and eventually be brought 
to naught by failure to act according to its announced purposes. Its 
survival is contingent upon the degree of reverence shown for it by 
the contracting nations, their governmental subdivisions and their 
citizens as well. This nation can be true to its pledge to the other 
signatories to the Charter only by co-operating in the purposes that 
are so plainly expressed in it and by removing every obstacle to the 
fulfilment of such purposes. 

A perusal of the Charter renders it manifest that the restrictions 
contained in the Alien Land Law are in direct conflict with the plain 
terms of the Charter . . . and with the purposes announced therein 
by its framers. It is incompatible with Article 17 of the Declaration 
of Human Rights which proclaims the right of everyone to own 
properly. We have shown that the expansion by the Congress of the 
classes of nationals eligible to citizenship had correspondingly shrunk 
the group ineligible under the provisions of the Alien Land Law 
to own or lease land in California until the latter now consists in 
reality of a very small number of Japanese. The other Asiatics who 
still remain on the proscribed list are so few that they need not be 
considered. 

Clearly such a discrimination against a people of one race is 
contrary both to the letter and to the spirit of the Charter which, as a 
treaty, is paramount to every law of every Stale in conflict with it. 
The Alien Land Law must therefore yield to the treaty as the superior 
authority. The restrictions of the statute based on ineligibility to 
citizenship, but which ultimately and actually are referable to race 
or colour, must be and are therefore declared untenable and 
unenforceable. 

Judgment reversed. . . . 

(Moore P.J. and McComb J. concurred.) 

(The State of California has appealed against this judgment to the 
Supreme Court of California.) 
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